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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

2. The applicants, who claim to be citizens of the ltdip Of Korea applied to the
Department of Immigration and Citizenship for Pabiten (Class XA) visas.

3. The delegate decided to refuse to grant the visasatified the applicants of the
decision and their review rights by letter. Theed@lte refused the visa application on
the basis thahe applicants are not persons to whom Australaphnatection
obligations under the Refugees Convention.

4.  The applicants applied to the Tribunal for revievine delegate’s decisions. The
Tribunal finds that the delegate’s decision is &iTReviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

5. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

6. Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

7.  Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

8.  Further criteria for the grant of a Protection &3l&XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Conventiongarterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



10.

11.

12.

13.

14.

15.

16.

outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A



person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

18. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE
Primary application
19. The Department received the application which daethvarious details.

20. In Part B the applicant indicated:
* She was applicant 1. She included her husbandtaltt ¢

* She indicated at question 6 that she had neverdmericted of a crime or offence, or
been charged with an offence that was awaitingacti

* She indicated no other close family or relatives.

21. In Part C the applicant indicated:

She was female, born in Korea and had Korean osizie.
» She provided her date of birth and age at the tifvagplication.

* She required a Korean interpreter. She did notatdiwhich languages she could
speak, read and write.

» Her ethnic group was ‘Korean’.

* She indicated no religion.

* She was married.

» She travelled to Australia as a visitor.

e Her current passport was issued by the Ministriyareign Affairs and Trade.
* She indicated no other travel overseas.

* She did not indicate what her Australian visa heernbor when issued

* She indicated that she had lived at the following:
0 An address at Location A for 2 years
o An address at Location B for 3 years.
0 An address at Location C for 6 years.

* She received 15 years of schooling in Korea
* She indicated ‘no employment’ when asked for detaiilpast employment.

* She left Korea legally.



* She did not have any difficulties obtaining a tlad@cument.
e At Part C, Schedule A she indicated no convicti@ehsyges or investigations.
22. In her application the applicant’s claims appeaar@svers to questions 40 to 45 of the

application. The Tribunal has concisely summartsedclaims (other than where
quoted):

[40 I am seeking protection in Australia so that Ido not have to go back to]
‘Particular group’
[41 Why did you leave that country?]

‘| left my country because of my ex-fiancee who @& was violence and threatened
me during relationship in Korea'.

[42 What do you fear may happen to you if you go ik to that country?]

She states he has a mental problem and threatadesssaulted her. Her parents
gave her money and she came to Australia If skeenghe will kill her, the husband
and child.

[43 Who do you think may harm/mistreat you if you @ back?]
He assaulted her. He will harm her and her famili{orea.
[44 Why do you think this will happen to you if yougo back?]

He has a mental problem and his family blame herc&h’t give up looking for her.
She will provide information.

[45 Do you think the authorities of that country can and will protect you if you
go back? If not, why not?]

The police won't deal with domestic violence. Shparted it many times to police.
They came late. One time she jumped from a windweoke her ankle, and hid. He
threatened her parents.

23. The husband and son completed Part Ds- for appdiegimo do not have their own
claims to be a refugee.

24. The applicant produced copies of the first pagleerfpassport to the Department, as
well as for her husband and child. Her passpore shgwed:

» The Korean passport date of issue.

* The passport expiry date.

* The passport is in the applicant’s name.

* The passport contained the applicant’s date df birt

25. The applicants failed to attend a scheduled int@rvA letter to their address was
returned unclaimed. The officer twice phoned trséd@ntial number which went
straight to a fax machine. The officer phoned aileatumber which went to a
message bank that only allowed a number to betezgds which the officer did.



The delegate’s decision

26.

The delegate refused the application

The review application

27.

28.

29.

The review application contained no further infotima. The Tribunal wrote to the
applicant advising that it had considered all tregamial before it relating to her
application but that it was unable to make a faable decision on this information
alone. The Tribunal invited the applicant to gival@vidence and present arguments at
a hearing.

No response to the letter was received, and ttex s not returned to the Tribunal
unclaimed. She does not have a representativelelibe was sent to the address for
correspondence provided by the applicant in theeveapplication.

The applicant did not appear before the Tribunalhenday and at the time and place at
which the applicant was scheduled to appear. Atieeful consideration, and pursuant
to s.426A of the Act, the Tribunal has decided &kena decision on the review without
taking any further action to enable the applicardpear before it.

FINDINGS AND REASONS

Country of nationality

30. On the basis of her protection visa applicatiom,dessport, and in the absence of any
contrary indications, the Tribunal accepts for plaepose of this decision that the
applicant has Korean nationality, and assessesldiars against that country.

Claims

31. Essentially, the applicant claims to fear persecuitn Korea because she suffered

domestic violence from a former partner in Kordagraunspecified time before she
came to Australia. She claims that if she and amniliy return to Korea, the former
partner will harm her and her family.

Protection obligations

32.

The Tribunal must be satisfied that the applicara person to whom Australia has
protection obligations under the Refugees Convanifitie mere fact that a person
claims fear of persecution for a particular readoes not establish either the
genuineness of the asserted fear or that it isl“feahded” or that it is for the reason
claimed. It remains for the applicant to sati$fg Tribunal that all of the statutory
elements are made out. Although the concept of ohpsoof is not appropriate to
administrative inquiries and decision-making, tekevant facts of the individual case
will have to be supplied by the applicant himselherself, in as much detail as is
necessary to enable the examiner to establistetbeant facts. A decision-maker is
not required to make the applicant's case for hritmen. Nor is the Tribunal required to
accept uncritically any and all the allegations mbag an applicantMIEA v Guo &
Anor (1997) 191 CLR 559 at 59Blagalingam v MILGEA1992) 38 FCR 19Rrasad
v MIEA (1985) 6 FCR 155 at 169-70.).



33. The Tribunal has before it assertions in suppothefapplicant’s claim for refugee
status. The Tribunal has not had the opporturtitgugh the scheduled hearing, to
obtain further information and to test the veracityhe applicant’s claims.

34. Accordingly, the Tribunal cannot be satisfied abitwet claimed events in Korea which
led the applicant to leave the country. The Tribwaanot be satisfied that the
applicant suffered harm in Korea. The Tribunal hashad the opportunity, through the
scheduled hearing, to satisfy itself as to whetherapplicant has a fear because of any
Convention reason.

35. It follows that the Tribunal is not satisfied thiae applicant has a well-founded fear of
persecution for one or more of the Convention regasoow or in the reasonably
foreseeable future, if she returns to Korea. Thieuhal is not satisfied that the
applicant is a refugee.

Conclusion

36. The Tribunal is not satisfied that the first nanaggblicant is a person to whom
Australia has protection obligations under the Beiss Convention. Therefore the first
named applicant does not satisfy the criterioroaétn s.36(2)(a) for a protection visa.

37. The other applicants applied on the basis of timeimbership of the first named
applicant’s family. The fate of their applicatiospends on the outcome of the first
named applicant’s application. As the first namppliaant does not satisfy the
criterion set out in s.36(2)(a), it follows thaethther applicants cannot satisfy the
relevant criterion set out in s.36(2)(b) and carbegranted the visa.

DECISION

38. The Tribunal affirms the decisions not to grantdpglicants Protection (Class XA)
visas.

Member

| certify that this decision contains no information which might identify the applicant or any relative or
dependant of the applicant or that is the subject of a direction pursuant to section 440 of the Migration
Act 1958.

Sealing Officer’'s I.D. PMRTJA




