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MIGRATION - protection visa — where appellant found to hbeen persecuted for past
political activity and to have fled to Australiagéscape persecution — where appellant has not
since being persecuted expressed an interest suipgr further political activity — where
decision to refuse visa has been affirmed on grabatappellant will not engage in further
political activity — whether tribunal erred by fai to ask why appellant had ceased to pursue
or be interested in further political activity — @ther tribunal erred by failing to ask whether
the appellant’s cessation of and disinterest ith&urpolitical activity was a consequence of
the persecution it had found him to have sufferedhether tribunal erred by failing to
consider whether the appellant had a well-founaed 6f persecution in circumstances where
it was necessary for him to be inactive politicailty order to avoid persecution — Held:
tribunal erred
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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 792 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZHBP
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: RARES J
DATE OF ORDER: 15 AUGUST 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders of the Federal Magistrates Court nzad20 April 2007 be set aside and

in lieu thereof the following orders be made:

(@) order in the nature of an order absolute in firet instance for a writ of
certiorari to quash the decision of the second aedent made on
27 November 2006 to affirm the decision of thetfresspondent not to grant to

the applicant a protection visa;

(b) order in the nature of a writ of mandamus dirgcthe second respondent to

hear and determine the application for review atiogrto law.

3. Argument on the form of costs orders on the appad in the Federal Magistrates
Court stand over to 30 August 2007 at 9.30am.

4, Liberty be granted to any party to apply ashte form of costs orders on two days’

notice.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

The appellant is a citizen of the People’s Repubfi China. The Refugee Review
Tribunal accepted his claims concerning the cirdamses in which he had fled from China

to Australia in June 2004.

Despite its acceptance of those claims, the tabtiren found that there was a remote
chance that the Chinese authorities or anyonevedggd seek to harm the appellant in the
reasonably foreseeable future for political reasoi$is was because, it said, he had not
engaged in political activity since his arrest iot@er 2003 and he had not expressed an
interest in pursuing further political activitigs the reasonably foreseeable future.

But the tribunal never asked the appellant, @lfitabout why, during and after his
detention, the appellant’s interest in politicalttees had ceased. In particular, the tribunal
did not consider whether the appellant modifieddaisduct due to the threat of further harm
were he to persist in expressing his political apis. If it should have enquired about these

matters, the tribunal’s failure to do so was asgitional error.
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In short, the appellant’s claims, which the triblaccepted, were as follows. During
2003 the appellant organised protest activitie€imna after a friend, injured in a motor
vehicle accident, had been denied compensatiore pEnson who had caused the accident
used connections in government to avoid both pumestt and paying compensation. After
taking a number of other steps to seek redredsisdriend, on 10 October 2003 the appellant
organised a large demonstration in which over 1&@qns participated to protest about his
friend’s treatment. Later that day he was detaibgdhe police who held him until 31
December 2003. During that detention he was sbvenestreated. The appellant was
released only after he signed a confession adgithat he had been involved in political
activities against the government. Following hetease, the appellant was monitored and
guestioned by the authorities at least 25 timesrbelie fled to Taiwan. There he bought

another person’s passport and used it to enterd@issin June 2004.

The Federal Magistrates Court dismissed the agop&lapplication for constitutional
writ relief. The trial judge held that the tribdnaad addressed the risk of the appellant
suffering continuing persecution by reason of hastpolitical activities. He held that the
tribunal did not assume that the appellant wouldlifiychis future conduct in the face of a
threat of political persecutiol®ZHBP v Minister for Immigratiof2007] FMCA 511 at [16].
Rather, his Honour found that the tribunal had madactual assessment that the appellant
had engaged in a brief episode of political activisut that he had no interest in pursuing
further political activities in the reasonably feeeable future ([2007] FMCA 511 at [17]).

ISSUES

The appellant argued two grounds on appeal ashp tve tribunal committed a
jurisdictional error. Each is related. The fiistthat the tribunal failed to ask whether the
appellant’'s cessation of his political activities)d his failure to express interest in further
involvement in them, was a consequence of the petse/ treatment which the tribunal
found he had suffered. This ground is based ond#wmsion inAppellant S395/2002 v
Minister for Immigration and Multicultural Affair€2003) 216 CLR 473.

The second ground is that the tribunal faileddosider whether the appellant had a
well-founded fear of persecution, having regard s individual circumstances,
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characteristics and history, because it was nege$sa him to be inactive politically in

China in order to avoid persecution.

THE FACTUAL CONTEXT AND THE APPELLANT’S CLAIMS

In essence, the tribunal accepted all the app&lataims of what had happened to
him as being truthful. The trial judge found timat evidence was ever given to the tribunal
corroborating any part of the appellant’s originEims GZHBP[2007] FMCA 511 at [5]).
However, his Honour was incorrect. The tribunalrfd that at the hearing the appellant ...
essentially repeated the claims he provided tdiggartment’. Those claims had been made
in a statutory declaration which accompanied thgelant’'s claim for a protection visa. Itis
necessary to set out the claims in a little motaibthan the summary | have already given.

Since the tribunal accepted them, | have treatedlims as facts found by it.

The appellant was a self-employed truck driveragegl in transportation jobs in
China. He had given one of his friends a job ahsporting some building materials. In the
course of executing that job the friend’s smaltkrdell into a ravine when he was overtaken
illegally by another truck. The appellant’s friesdrvived the accident but was paralysed
permanently. The friend was married with a smhlldcand aged parents. Following the
accident the friend was no longer able to suppartdmily. The driver at fault did not have
a driver’s licence but his father was a senior paderful government official in one of the
Chinese provinces. The official used his positimngovernment to protect his son from

punishment and from having any obligation to paypensation to the appellant’s friend.

The appellant said that he could not keep silboutithis state of affairs because he
felt a sense of responsibility, having transfertbd job to his friend. Between July to
October 2003, the appellant engaged in a numbactofities to seek redress for his friend.
First, the appellant approached lawyers for legaistance, but none wished to help him
bring a case against a prominent government offciamily. Secondly, the appellant
contacted the local court seeking to sue the dawdault together with his father. But the
court refused to accept the application on thesbtwt the appellant was not qualified to
bring it. The third action the appellant took viagjather a petition with some self-employed
drivers, including his friend’s relatives and frden He sent the petition to the local, and then
provincial, governments. The governmental respdnséhe petition was to say that the
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public security bureau (PSB) had already maderad&gision not to take any action against

the driver at fault.

Fourthly, at the end of September 2003 the appetiaganised a sit-in protest of
about 50 self-employed drivers in front of the pnoial government’s offices. They
distributed copies of the petition to the publictie meantime. The government authorities
did not respond directly. However, armed policenreriront of the government building
threatened the protesters that they would haveblkeoand would be subjected to serious
punishment if they continued their sit-in because €hinese national day, 1 October, was

approaching.

In his claim for a protection visa the appellaritaduced what he did next as follows:

‘However, | really could not give up, and | havestave for our basic human
rights; otherwise, we woulldbe] dead.’

He said that on 10 October 2003 he organised rhare 100 people, including self-employed
drivers and their relatives, to hold a big protasa key intersection of the highway between
substantial cities. The appellant and the drivdisgributed propaganda material which
encouraged readers to unite together to strivéhi@r basic human rights. He called on the
self-employed drivers to establish their own unti@protect their human rights. Hundreds of
people gathered around them and many other selfeget drivers stopped their vehicles
and stood together with the protesters. The apuetlal not expect the demonstration he

organised to be so successful.

However, on the evening of the demonstration,RB& arrested the appellant and
kept him in detention until 31 December 2003. Dgrnis detention he was questioned many
times and was physically tortured. His interrogatsought to force him to admit that he had
organised an anti-government political demonstratidhe appellant said that he refused to
make that admission because he wanted respect ratectpn of self-employed drivers’
basic human rights. He claimed the police lateat b@m and subjected him to further
treatment until, as he claimed:

‘I had to give up eventually, otherwise, | woulel fpersecuted to death. On

31 December 2003, | was eventually released aftégries! ... a confession
in which | admitted my so-called anti-governmertiaties.
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Since then, | have been regarded as a person wisoadnganized anti-
government demonstration.’

After his release he was subjected continuallynéair treatment by the PSB and
local government authorities. The police often eam his home or took him to the PSB
offices, questioning him about his daily activitiesrequiring him to submit an ‘ideological
report’. The tribunal found this form of harassineccurred at least 25 times in six months.
The appellant said that it was impossible for harhave a normal life. He could not get
work because the PSB had told everyone he wasual¢émaker with an anti-government
ideology. He said that to escape from this urgansecution permanently he had to leave his
country and that he could not return there hecause | have already become the victim of

political persecution. | therefore have to seaigution in Australia’.

THE TRIBUNAL'S REASONS

The tribunal identified that the appellant claintkdt if he were to return to China he
would be targeted by the authorities, arrestedraistieated, because of his past activities as
an organiser of protest activities against the gowent in 2003. During the hearing, the
appellant told the tribunal that he had not beeolired in any political activities since 2003.
The tribunal also asked the appellant if he hachbeeolved in any political activities in
Australia or if he had attempted to publicise thight of his friend after he had arrived here.
He responded that he was not involved in politaglvities. The tribunal asked him why he
thought the authorities in China would be intergéstehim in the future if he had not been
involved in any political activities for almost gs. He responded they would seek to
harass and arrest him for what he had done in 2003.

The appellant also told the tribunal that earl 2006 his mother had received a visit
from the police who had sought to speak to him.e Tibunal asked the appellant how he
knew that the visit had any connection with hisitpzl activities in 2003 and the appellant
said, in response, there was no other possiblemefas the visit. The tribunal accepted that
the authorities in China had visited the appellmtiother and that they had indicated that
they wanted to speak to him. But, it did not atddyat the visit demonstrated ongoing

interest in the appellant by the authorities regpaydhis political opinion.
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The tribunal found that there was compelling emefrom country information to
indicate that persons such as the appellant, ‘.t.ish@ersons who were politically active but
have ceased to be politically active against theegument, do not attract the ongoing
adverse interest of the authorities in China’. €dmuently, the tribunal found that the
appellant’s claims that the authorities would dtidl pursuing him in China because of his
2003 political activities, or that they would stide seeking him in 2006 for expressing his

political opinion in 2003, were mere speculation.

Next, the tribunal considered the appellant’sralghat in the six months following his
release from prison he was unable to obtain empéoyrbecause the Chinese authorities had
told employers that he was a troublemaker. THauml accepted that he had suffered

employment difficulties after being released fronsgn but said:

‘However, the Tribunal has already found that theherities will no longer
be interested in pursuing thappellant]for events which took place in 2003
and for which he has already been punished. Thwmumal is satisfied that the
[appellant]will no longer be a person of interest to the auities in China
for reasons of political opinion and they will reek to harm him or interfere
with his employment opportunities for political iattes and opinions he
expressed in 2003.’

The tribunal also found that the appellant waslaoager implicated in political
activities against the government of China or imedl in any activity which might give rise
to a suspicion of such involvement. It concludeat it was satisfied the appellant would not
be prevented from obtaining employment by the aitiee in China because of his protest

activities in 2003. Ultimately, the tribunal maitie following finding:

‘In summary, the Tribunal has formed the view aftensidering information
from external sources, discussed with fappellant] at the hearing and
summarised above, that only PRC citizens who dgtised persistently
express views against the government of China tanslaof harm by the PRC
authorities. The Tribunal finds that as tlapellant]lhas not been implicated
in any activities of a political nature since 208, expressed an interest in
further political activities in the reasonably fameable future ..[t]he
Tribunal is satisfied that the chance that the P&@horities or anyone else
will seek to harm th¢appellant]in the reasonably foreseeable future, for
political reasons, is remote.

The Tribunal finds that thfappellant]does not have a well-founded fear of
persecution in China for reasons of political opinior any other Convention
reason.’
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Accordingly, the tribunal concluded that on thedemce as a whole it was not
satisfied the appellant was a person to whom Alissthead protection obligations under the
Convention relating to the Status of Refugees ddrfg@eneva on 28 July 1951 as amended by
the Protocol relating to the Status of RefugeesdatnNew York on 31 January 1967 and
that, therefore, he did not satisfy the criteriond protection visa set out in s 36(2)(a) of the
Migration Act 1958 Cth).

Issue 1: Should the tribunal have asked itself whgfter his mistreatment in 2003, the
appellant no longer had any interest in expressingis political opinion?

The Minister argued that the tribunal correcthydi$sed the fundamental question:
namely, whether the appellant had a well foundeat f& persecution for a Convention
reason. He said that the principleAppellant S39216 CLR 473 was that the tribunal’s
function was to make that fact-specific inquiryr@spect of the appellant’s articulated claims,
relying on Applicant NABD of 2002 v Minister for Immigratiomd Multicultural and
Indigenous Affairg2005) 216 ALR 1 at 39 [162] per Hayne and Heyddn see also 3-4 [8]-
[11] per Gleeson CJ, 8-10 [27]-[31] per McHugh 6,[85] per Kirby J. He argued that once
the tribunal addressed that inquiry it did not needo further.

The Minister also argued that the tribunal's ressexhaustively considered the
appellant’s actual claims. He said that the trddumas not required to consider whether the
persecutory conduct it found may have induced gpelant to drop his protest or to give up
a wish to involve himself in political activity. @her, the Minister submitted, the tribunal
properly addressed all the claims which the appehad actually made.

The Minister argued that the tribunal had fourat the Chinese authorities were only
interested in individuals who were politically aetior suspected of being so. Niinister for
Immigration and Ethnic Affairs v Gu@997) 191 CLR 559 at 575, Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ said thatermhination whether there was a
real chance that something would occur requireéstimation of the likelihood that one or
more events would give rise to the occurrence af thing. They said that in many, if not
most cases, determining what was likely to occutha future would require findings as to
what had occurred in the past because what hadredci the past was likely to be the most

reliable guide as to what would happen in the fituAnd, they said that without making



24

25

26

-8-

findings about the policies of the Chinese govemmseauthorities, in that case, and the past
relationship of Mr Guo with those authorities, ‘.hettribunal would have had no rational
basis from which it could assess whether thereavasal chance that he might be persecuted
for a Convention reason if he were returned toRRE’.

Of course, ilGuo 191 CLR 557 at 568-569 the tribunal had found ¢habnsiderable
number of the applicant’s claims were not credéohel only accepted one of them, on the
basis of which it made its assessments. Therwithaal found that Mr Guo had not had any
political profile attributed to him by the Chineaathorities, and accordingly he had no well-
founded fear of persecution for a Convention reg§&wo 191 CLR at 569). In the present
case, the tribunal made clear findings about whadpbned to the appellant, his actual

political profile, and the conduct and the polict#ghe Chinese authorities.

In Appellant S392216 CLR 473, the tribunal concluded that becauseattpellants
had lived together in Bangladesh for over 4 yedtBout experiencing any more than minor
problems with anyone outside their own familiegythad conducted themselves in a discrete
manner. It found that there was no reason thatwwaild not continue to do so if they were
returned to Bangladesh. Accordingly, the tribuc@ahcluded that the persecutory behaviour
of Bangladeshi society towards homosexuals did gneg rise to a well-founded fear of

persecution because the applicants in that casklwee there discretely.

The majority of the High Court held that this apgech constituted a jurisdictional
error. McHugh and Kirby JJ noted there that thpliapants had not raised any issue of
modifying their behaviour because they feared peitsen. However, their Honours said
(Appellant S39216 CLR at 489 [39]):

‘... it seems highly likely that they acted discreetly in the past because they
feared they would suffer harm unless they did. If it is an error of law to
reject a Convention claim because the applicant asoid harm by acting
discreetly, the Tribunal not only erred in law thas failed to consider the
real question that it had to decide - whether thpalants had a well-founded
fear of persecution.(Emphasis added.)

Their Honours answered affirmatively the hypothélsesy posed, concluding that the tribunal
had erred in law. They saifgpellant S39216 CLR at 490-491 [43]):
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‘The notion that it is reasonable for a person &ke action that will avoid
persecutory harm invariably leads a tribunal oftfatto a failure to consider
properly whether there is a real chance of persecutf the person is
returned to the country of nationality. This is pemlarly so where the actions
of the persecutors have already caused the perffestad to modify his or
her conduct by hiding his or her religious beligfglitical opinions, racial
origins, country of nationality or membership oparticular social group. In
cases where the applicant has modified his or le&dact, there is a natural
tendency for the tribunal of fact to reason thacéuse the applicant has not
been persecuted in the past, he or she will ngidvsecuted in the future. The
fallacy underlying this approach is the assumpttbat the conduct of the
applicant is uninfluenced by the conduct of thespeutor and that the
relevant persecutory conduct is tharm that will be inflicted. In many -
perhaps the majority of - cases, however, the appti has acted in the way
that he or she did only because of theeat of harm. In such cases, the well-
founded fear of persecution held by the applicarnthe fear that, unless that
person acts to avoid the harmful conduct, he orwhlesuffer harm. It is the
threat of serious harm with its menacing implicationstticanstitutes the
persecutory conduct. To determine the issue of reahnce without
determining whether the modified conduct was imiteel by the threat of
harm is to fail to consider that issue properlyTheir Honours’ emphasis.)

| am of opinion that the tribunal’s reasons disel@ jurisdictional error. The tribunal
was required by s 425(1) of the Act to identifyetlssues arising in relation to the decision
under review'. The Act assumes that issues camddmified as arising in relation to the
review: SZBEL v Minister for Immigration and Multiculturahd Indigenous Affair§2006)
231 ALR 592 at 600 [33]-[34], 601 [40] per Glees@d, Kirby, Hayne, Callinan and
Heydon JJ. The tribunal failed to enquire whetliee appellant’s lack of political
involvement and interest after his release fronewmt&n in 2003 occurred as a consequence
of the persecutory conduct he had suffered. Appellant S393216 CLR at 493 [51] per
McHugh and Kirby JJ).

The tribunal determined the issue of whether fhetlant had a well-founded fear of
persecution if he returned to China on the basis e no longer wished to express political
opinion. But in doing so it did not address why i@ longer wished to exercise this
fundamental right. Nor did it address whether #ppellant’s current position had been
affected by the past conduct of the Chinese autesriowards him. Just as McHugh and
Kirby JJ had held iAppellant S39216 CLRat 489 [39],despitethe fact that the appellant
here did not raise explicitly any issue that he haatlified his behaviour because of his fear

of persecution, | am of opinion that it is highilkdly that he did so.
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The tribunal’s findings of the harm which the aligoe had suffered were that he had
been jailed, tortured, made to sign a confessiahtenhad then spent the next six months
being harassed by the authorities until he hateHere. The harassment continued to occur
even when he had ceased expressing his opiniohe.tribunal did not ask what effect that
harm and the threat of its repetition in the futhael on the appellant. In particular it did not
consider why he had lost interest in expressingpbligical opinions. It is difficult to think
that a person who had organised a sustained puoatigpaign to achieve justice for his
paralysed friend had lost all interest in the piirsaf that end independently of any
connection to his arrest on the day of the finaltgst and his subjection to persecutory

conduct for the next nine months.

The tribunal did not address whether the modificain the appellant’s desire to
pursue his political activity of seeking justice fas friend had been influenced by the actual
harm that he had suffered and the threat of itsimoation. Even in jail, for a time, he
resisted making a confession until, as the tribuioaind, he could no longer bear his
mistreatment. That is not insignificant in theestie of a proper consideration of whether his
fear was well-founded. As McHugh and Kirby JJ saidhppellant S392216 CLR at 489
[40]:

‘... persecution does not cease to be persecutionthfer purpose of the

Convention because those persecuted can elimifregehairm by taking

avoiding action within the country of nationalitfzhe Convention would give

no protection from persecution for reasons of rieligor political opinion if it

was a condition of protection that the person d#dcmust take steps —
reasonable or otherwise — to avoid offending thehes of the persecutors.’

Given that the tribunal had accepted the appé&laniaims of mistreatment by the
authorities directly caused by his political adyithe tribunal had to ask itself the question
why, after experiencing that persecutory conduati he ceased to pursue or be interested in
further political activity. Here, the tribunal alid have asked the question why the appellant
no longer wished to raise the political opinion @hhe had previously expressed. Gummow
and Hayne JJ said #ppellant S39216 CLR at 503 [88] that the tribunal there, asehdid
not ask why the appellant would live ‘discreetlfaummow and Hayne JJ said of the

tribunal:
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‘It did not ask whether the appellants would livdiscreetly” because that
was the way in which they would hope to avoid prrsen. That is, the
Tribunal was diverted from addressing the fundamleguestion of whether
there was a well-founded fear of persecution bysmering whether the
appellants were likely to live as a couple in a whgt would not attract
adverse attention.’

Similarly here, the real question for the tribuneds what caused the appellant’s
change of heart. As McHugh and Kirby JJ had stid,fallacious to assume that a person’s
conduct is uninfluenced by the conduct of the pmm® and that the only relevant
persecutory conduct is actual harm that will béiatéd in the future. They emphasised that
the threat of harm is relevant to the consideratiba claim such as the preseAppellant
S395216 CLR at 490 [43]).

The tribunal should have addressed whether thellapp had changed or modified
his interest in seeking justice for his friend @otpsting against the government’s conduct
because of the persecutory consequences whichrithmadl had found the appellant had
actually suffered. This was relevant to whetherttireat of further persecution gave rise to a
well-founded fear in the appellant that he wouldpkbesecuted for reasons of political opinion
on his return to China if he felt himself free todid express the opinions he had previously
expressed.

The tribunal simply assumed that the appellarjsagent disinterest in continuing to
express the opinion which led to his arrest andreatment would mean he would not be at
risk of further harm for a Convention reason. tdioary aspects of human life, where people
suffer a severe consequence for particular condiey, do not usually repeat the conduct.
One of the matters which courts take into acconrgeintencing offenders is deterrence; that
is, the effects which the sentence or punishmdiitted is likely to have on the offender’s
propensity to re-offend and on others who, seeintgarning of the sentence, may assess
their chance of suffering a similar fate as condigmishment. The aphorism, ‘once bitten
twice shy’ has an obvious application to an expedeof the kind the tribunal found the

appellant to have had.

The tribunal did not address whether the appelaat been silenced effectively by
the threat of further harm were he again to expaegspolitical opinion. On the tribunal’s
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findings the appellant suffered further harm bysoeaof his previous conduct following his
confession and release from custody. After suchegperience not everyone in the
appellant’s situation would have the courage totiooe the fight to express his or her
political opinion or to have any interest in doiag. He organised the demonstration on
10 October 2003 because, as he said, ‘I reallydcoat give up’. But the appellant gave up
his fight for justice for his friend after he hadem persecuted. The tribunal did not address
why, and thus failed to exercise its jurisdictidogcause it did not ask itself the correct

guestion or consider this relevant consideration.

Issue 2: Did the tribunal consider properly the apellant’s individual circumstances?

The Minister argued that the tribunal’s approads wonsistent with that held to be
correct inNBKT v Minister for Immigration and Multiculturalffairs (2006) 156 FCR 419 at
438-439 [75]. There Young J, (with whom Gyles &tdne JJ agreed) said that the factual
inquiry which the tribunal had to undertake wasbeodone by reference to an applicant’s
individual circumstances. However, for the reasiwas | have given, that is the error which
the tribunal made in this case. It failed to l@ikhe circumstances of the appellant’s claim
concerning his treatment in China, which it fouratifoccurred. After making that finding,
the tribunal needed to consider whether the appeflad a well-founded fear of persecution
by reason of his political opinions and whetherweuld fear to express them, were he

returned to China.

The Minister argued that in order to establislurgsgictional error by the tribunal it
was necessary for the appellant to have expreasgd a claim that if returned to China he
would continue to express his political opinione &rgued that because the appellant had not
made this claim before the tribunal, he was premiuttom doing so here. The Minister
relied onNAEU of 2002 v Minister for Immigration and Multltwral and Indigenous Affairs
[2002] FCAFC 259 at [19]-[20] per Madgwick J, withhom Merkel and Conti JJ agreed. He
argued that there had to be some evidence to is$tablat the appellant would seek to
exercise his right to express political opinionhg& were returned to China. Madgwick J
identified the denial of a person’s freedom to esprhis or her opinion, which the person
aspires to express, as a serious affront to hiieohuman dignity were the person returned to
his or her homeland, based on the test that heshdr formulated inWin v Minister for
Immigration and Multicultural Affaird2001] FCA 132 at [20]. However, INAEU [2002]
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FCAFC 259 there was no evidence to suggest thaappicant for a protection visa would
wish to assert his opposition to the conduct hendd to be offensive were he returned to Sri
Lanka, nor that his conscience would seriouslyffrersted if he felt unable to do sBIAEU
[2002] FCAFC 259 at [20]).

In Appellant S3932216 CLR at 491-492 [48] McHugh and Kirby JJ ddsediWin
[2001] FCA 132 as recognising that it was no answea claim for refugee status that the
applicant took steps to hide political opinions activities where the applicant claimed he or

she would be persecuted for those opinions andites.

| am of opinion that the appellant’s claim beftne tribunal of a well-founded fear of
persecution on the ground of political opinion sudntly raised a claim of an affront to his
human dignity to require the tribunal to considemywthe appellant had lost interest in
expressing his opinions. After all, the appellaat said in his claim for a protection visa,
that only after he signed a confession that he rosgd an anti-government political
demonstration was he released from detention, guvimich he previously had been
subjected to torture. He had claimed that he esfue sign a confession for some time ...
because what | wanted was just respect and protefdr our self-employed drivers’ basic

human rights’.

The Minister argued that the tribunal had foundaaact that the appellant had not
been implicated in any political activity since 308r expressed an interest in further political
activities in the reasonably foreseeable futureut B coming to that finding, it failed to
consider its other findings about the appellantdividual circumstances. By late 2003 he
had suffered for having engaged in political atyivi He had been forced by the Chinese
authorities to confess that this was wrongful canicay him. In that scenario, the tribunal
was required to address the question why the apygellith that history, no longer wished to
express his political opinions.

The tribunal referred to country information comgeg the treatment of persons who
were once politically active against the Chinesgegoment, but later ceased to be so. It
found that once their political activities ceaspeysons such as the appellant no longer
attracted ongoing interest from Chinese authoritiese country information led the tribunal

to conclude that because of his political inacgivstnce his release from detention and his
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cessation of involvement, the appellant had nogkahce of attracting the adverse interest of
the Chinese authorities. The Minister argued that tribunal had been entitled, for the

reasons it gave, to decide that it was not satisheaccordance with s 65(1) of the Act that

the appellant had a well-founded fear of perseauto reason of political opinion.

But as McHugh and Kirby JJ emphasisedAppellant S392216 CLR at 490-491
[43], to determine the issue of real chance withdetermining whether the applicant’s

modified conduct was influenced by the threat afh&.. is to fail to consider that issue

properly’.

The Minister then argued that the appellant nggra claim to the tribunal that he
wished to be active in the future but feared t@do He argued that the tribunal was bound to
consider only the claims raised by the appellath@material before it. He said that a claim
had to be a substantial, clearly articulated argumelying upon established factSABE v
Minister for Immigration and Multicultural and Ingenous Affairs (No 22004) 144 FCR 1
at 17-22 [55]-[68], especially at 22 [68] per BlaCld, French and Selway JJ. The Minister
argued that the tribunal was not bound to consagienypothesis that had not been raised by
an applicant for review, citinilinister for Immigration and Multicultural and Ingenous
Affairs v SZAN$2005) 141 FCR 586 at 593 [46]-[47] where Weinbdag,obson and Lander
JJ appliedRe Minister for Immigration and Multicultural anchdigenous Affairs; Ex parte
Applicants S134/20022003) 211 CLR 441 at 457 [31]-[32] per Gleeson ®l&Hugh,
Gummow, Hayne and Callinan JJ. The circumstant&ZANS141 FCR at 593 [43]-[45]
involved a situation in which the Full Court obssuivthat it was difficult to see how the
applicant there had raised before the tribunalstifgective fear of persecution on which he

sought to rely in challenging the decision to refbén a protection visa.

But here, the facts which the appellant claimed becurred to him required the
tribunal to consider what would occur in the futifree were to return to China. The tribunal
erred because it limited its consideration of tugstion too narrowly. It failed to ask itself
whether its findings as to what had happened tagpellant in China indicated that his lack
of political activity, after he eventually signedsitonfession, was because he feared that
expressing his opinions would subject him to furthersecution. The tribunal’s failure to

enquire into this question was a constructive failto exercise its jurisdictionAppellant
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S395216 CLR at 493-494 [53] — [54] per McHugh and Kirhl, 503 [88] per Gummow and
Hayne JJ.

Gummow and Hayne JJ said Appellant S39216 CLR at 503 [88], that the tribunal
there had been diverted from addressing the fundthgquestion of whether there was a
well-founded fear of persecution because it hag oohsidered whether the applicants were
likely to live as a homosexual couple in a way tlvatld not attract adverse attention. They
held that the tribunal should have asked the furhah question whether the applicants
would live ‘discreetly’ ‘... because that was the waywhich they would hope to avoid
persecution’. They held that the tribunal therttezi did not apply correctly the law to the
facts it found or its decision involved an incotr@derpretation of the lawAppellant S395
216 CLR at 503 [89]. Here, the fundamental quesivas whether the appellant had a well-
founded fear of persecution in circumstances wilggetribunal had found as a fact that he
had been severely mistreated for Convention reasdhs tribunal needed to address, in light
of its finding, whether he would have feared in thieire to express his political opinions, or
abstained from doing so, were he returned to Chewause in that way he would hope to

avoid persecution.

As | have found, the original claim for a protectivisa raised such a claim
sufficiently for the purpose of requiring the triial to consider it. The appellant’s disinterest
in political expression after 2003 is highly likely have arisen because of his well-founded
fear of expressing any further political opiniorséd on his persecution in 2003, which the
tribunal found he had suffered for having expressed

The tribunal was obliged to consider the appelaakaim for a protection visa by
asking whether the appellant’s disinterest in esgireg his political opinion, since being
forced to sign his confession in late 2003, wasag im which he hoped to avoid persecution.
The tribunal committed a jurisdictional error bylifeg to do so.

CONCLUSION

For these reasons, | am of opinion that the apgiealld be allowed.

When | granted leave to the appellant to rely oo amended notice of appeal, the
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Minister did not oppose the amendment provided tihatappellant were ordered to pay the
costs thrown away by the amendment. That is apiatep | am of the provisional opinion
that the appellant is otherwise entitled to histead the appeal and that there should be no
order as to the costs below. (But &ft175 of 2002 v Minister for Immigration and
Citizenship[2007] FCA 1212 at [64]-[66] per Gray J.) | wdllow the parties seven days to
make written submissions as to the precise coster®rl should make if either of them
contends differently to my preliminary view. It wild be desirable if they could agree on a
fixed sum (even for any alternate contentions) Whiould save the need for any taxation or
assessment. Alternatively, the parties can raHesimatter for brief oral argument.

| certify that the preceding forty-nine
(49) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Rares.
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