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MR JUSTICE FOSKETT :

Introduction

1.

The Claimant was born on 29 January 1984 and éefbre, now 25 years of age.
He is an Iranian national born in Kurdistan whaved illegally in a lorry in the UK
on 27 October 2005 when aged 21, apparently hakfigiran in mid-September
some weeks after the elections leading to thellastm of the then new government
in Iran during August 2005.

He arrived in Harwich and claimed asylum at theigeoktation on the day of his
arrival in the UK. The Defendant refused his claim 14 December 2005. The
Claimant appealed against this decision and higappas dismissed on or about 3
March 2006, his appeal rights being exhausted @bout 20 March 2006.

It is his case that on 30 May 2006 he travelledh® Republic of Ireland to claim
asylum. On 13 October 2006, he was returned toUikeby the Irish authorities
under the Dublin Convention and detained. He rgakhis claim for asylum which
the Defendant treated as constituting further gtations. These further
representations were rejected by the Defendant7o®dober 2006 with no further
right of appeal.
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4.

It is at this point that the story behind the pre#sspplication begins. He was, as |
have indicated, detained on his arrival back inUteon 13 October 2006 and has
remained in detention since then, a period of vexgrly 34 months. There is some
debate about whether the whole of that period @iHaracterised as “immigration
detention”, but on any view a substantial parttotan be so characterised. | will
return to this in due course at paragraph 68.

It is that prolonged detention that lies at therhed the present application for
judicial review, the case advanced on his behatighthat his detention for much of
that period has been and continues to be illegfais submitted on the Secretary of
State’s behalf that the court’'s focus should beh@immigration detention since
certain appeal rights were exhausted on 16 Dece®@8, a period of around 7
months. | will return to this in due course.

On 18 May 2009 Mr John Randall QC, sitting as a udgpHigh Court Judge,
adjourned the Claimant’s application for permissiorapply for judicial review to a
‘rolled up’ permission and substantive hearing &ng that hearing that has taken
place before me. Because of time constraints witihie vacation it has been
necessary to confine the argument largely to thestijpn of the legality of the
Claimant’s continued detention. Various other ésshave been raised on his behalf
to which | will refer later.

As will become apparent, an issue arises as textent to which he is and has been
prepared to co-operate in making arrangementsisaeturn to Iran by facilitating the
obtaining of emergency travel documentation (‘ETDH it is the case that he is not
prepared to return and not prepared to do anytiuirigcilitate that return, the general
scenario that arises in the case is not wholly milfar (see paragraph 49 below).
The cases oR (on the application of Qaderi) v SSHD [2008] EWHC 1033 (Admin)
andR (on the application of Mustafa Jamshidi) v SSHD [2008] EWHC 1990 (Admin)
are recent illustrations of difficulties faced byet UK authorities in returning an
illegal immigrant to Iran.Regina v Tabnak [2007] 1 WLR 1317 is an illustration of
the issue in a different context. istnot, of course, solely cases involving a possibl
return to Iran that raise these general issuesesgeTlhe Queen on the Application of

1O v Secretary of Sate for the Home Department [2008] EWHC 2596 (Admin) and
The Queen on the Application of Franchou Badjoko v Secretary of Sate for the Home
Department [2003] EWHC 3034 (Admin).

The legal framework

8.

There is plainly a tension between the individuglht of anyone, including someone
who has intrinsically no right to remain in the Ui§,be at liberty and the right of the
Government to retain in detention such a personswéiforts are made to secure his
removal from the UK. Article 5 of the European @ention on Human Rights is

relevant in this context. The appropriate parwjgtes as follows:

“Everyone has the right to liberty and securitytioé person.
No one shall be deprived of his liberty save in tbkéowing
cases and in accordance with a procedure presdrikv:
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(N the lawful arrest or detention of a person tevent his
effecting an unauthorized entry into the countryoba person
against whom action is being taken with a view ¢pattation
or extradition.”

9. Schedule 3, paragraph 2 of the Immigration Actllpiovides:

(1) Where a recommendation for deportation madea lbpurt

is in force in respect of any person, and that quens not
detained in pursuance of the sentence or ordenytaurt, he
shall, unless the court by which the recommendasomade
otherwise directs, or a direction is given undep-paragraph
(1A) below, be detained pending the making of aodapion
order in pursuance of the recommendation, unlesS#cretary

of State directs him to be released pending further
consideration of his case or he is released on bail

(2) Where notice has been given to a person iordaace
with regulations under section 105 of the Natidgali
Immigration and Asylum Act 2002 (notice of decisianf a
decision to make a deportation order against hird,ree is not
detained in pursuance of the sentence or order aifuat, he
may be detained under the authority of the SecgraifiState
pending the making of the deportation order.

(3) Where a deportation order is in force agaamst person, he
may be detained under the authority of the SegraituState

pending his removal or departure from the Unitedigdiom

(and if already detained by virtue of sub-paragréphor (2)

above when the order is made, shall continue taldiained

unless he is released on bail or the Secretarytait Slirects
otherwise).

10. The word “pending” which appears throughout thesavigions is crucial to the
power to detain. The meaning of this word in thetext of paragraph 16 of Schedule
2 of the 1971 Act has been described thukdrg Brown of Eaton-under-Heywood:

“[32] The true position in my judgment is this. Bng’ in
paragraph 16 means no more than ‘until’. The wardbeing
used as a preposition, not as an adjective. Paiagk@ does
not say that the removal must be ‘pending’, seid that it
must be ‘impending’. So long as the Secretary afeStemains
intent upon removing the person and there is somgppct of
achieving this, paragraph 16 authorises detentieamvhile.
Plainly it may become unreasonable actually to idethe
person pending a long delayed removal (ie througliba
whole period until removal is finally achieved). tBihat does
not mean that the power has lapsed. He remainklélito
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detention’ and the ameliorating possibility of hemporary
admission in lieu of detention arises under para 21

11.  This approach follows the approach originally acehinR v Governor of Durham
Prison, ex parte Hardial Sngh [1984] 1 WLR 704, where Woolf J, as he then was,
said (at page 706) in a passage subsequently aggptowthe Judicial Committee of
Privy Council inTan Te Lam v Superintendent of Tai A Chau Detention Centre
[1997] AC 97 and the House of Lords A v Secretary of Sate for the Home
Department [2005] 2 AC 68 —

“Although the power which is given to the Secretafystate in

paragraph 2 to detain individuals is not subjecany express
limitation of time, | am quite satisfied that it subject to
limitations. First of all, it can only authorise tdation if the

individual is being detained in one case pendirgriaking of
a deportation order and, in the other case, perumgemoval.
It cannot be used for any other purpose. Secoadlyhe power
is given in order to enable the machinery of degim to be
carried out, | regard the power of detention andpémpliedly

limited to a period which is reasonably necessany that

purpose. The period which is reasonable will depgpoh the
circumstances of the particular case. What is nibthere is a
situation where it is apparent to the Secretargtate that he is
not going to be able to operate the machinery pexviin the
Act for removing persons who are intended to beodep

within a reasonable period, it seems to me thavauld be

wrong for the Secretary of State to seek to exerhis power
of detention.

In addition, | would regard it as implicit that tisecretary of
State should exercise all reasonable expeditioangure that
the steps are taken which will be necessary to renge
removal of the individual within a reasonable tifne.

12.  In Tan Te Lam v Superintendent of Tai A Chau Detention Centre (see paragraph 11
above), Lord Browne-Wilkinson said this:

"The principles enunciated by Woolf J in thardial Sngh
case ... are statements of the limitations on atstgtpower of
detention pending removal. In the absence of contra
indications in the statute which confers the powerdetain
‘pending removal’ their Lordships agree with thenpiples
stated by Woolf J. First, the power can only bereiged during
the period necessary, in all the circumstancefhefparticular
case, to effect removal. Secondly, if it becomesarclthat
removal is not going to be possible within a reatda time,
further detention is not authorised. Thirdly, therqon seeking
to exercise the power of detention must take adlsoeable
steps within his power to ensure the removal witlan
reasonable time."
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13.  The approach to the kind of issues that ariseisndbntext has been considered by the
Court of Appeal in recent years. RYon the application of 1) v Secretary of State for
the Home Department [2002] EWCA Civ 888, Dyson LJ articulated the iples to
be deduced from the authorities in this way:

“46. There is no dispute as to the principles falitto be
applied in the present case ..:

i) The Secretary of State must intend to dep@tpérson
and can only use the power to detain for that pegpo

i) The deportee may only be detained for a petiat is
reasonable in all the circumstances;

i) If, before the expiry of the reasonable period
becomes apparent that the Secretary of State otilbe able to
effect deportation within that reasonable periogl,should not
seek to exercise the power of detention;

iv) The Secretary of State should act with the saable
diligence and expedition to effect removal.

47. Principles (ii) and (iii) are conceptually thst.
Principle (ii) is that the Secretary of State mapt tawfully
detain a person "pending removal" for longer thaaasonable
period. Once a reasonable period has expired, étaingd
person must be released. But there may be circocesa
where, although a reasonable period has not yeireskpit
becomes clear that the Secretary of State will beotable to
deport the detained person within a reasonablegehn that
event, principle (iii) applies. Thus, once it be@smapparent
that the Secretary of State will not be able toedffthe
deportation within a reasonable period, the detantiecomes
unlawful even if the reasonable period has noeyeired.

48. It is not possible or desirable to produces@maustive
list of all the circumstances that are or may Hevant to the
guestion of how long it is reasonable for the Secyeof State
to detain a person pending deportation pursuamatagraph
2(3) of schedule 3 to the Immigration Act 1971. Butmy
view they include at least: the length of the perod detention;
the nature of the obstacles which stand in the pdthhe
Secretary of State preventing a deportation; thgetice, speed
and effectiveness of the steps taken by the Segrets&tate to
surmount such obstacles; the conditions in whiehdatained
person is being kept; the effect of detention om land his
family; the risk that if he is released from detenthe will
abscond; and the danger that, if released, he awithmit
criminal offences.”
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14.

15.

16.

It is clear from paragraph 48 of Dyson LJ's judgméhnat what constitutes a
reasonable period of detention depends on the mstances which include the
factors identified. As Simon Brown LJ, as he twes, said in relation to the issue of
whether removal is “going to be possible withineagonable time”, it is “plain that

the reference there to "a reasonable time" is teagonable further period of time
having regard to the period already spent in deteh{paragraph 20). In that case
Simon Brown LJ characterised the “critical issue’teeing “whether it was going to
be possible to remove the appellant within a realsientime”. Addressing the

evidence as it was when the case was before the GbAppeal on 29 May 2002,

Simon Brown LJ said this:

“Given, as stated, that the appellant had by theaenbin
administrative detention for nearly 16 months ahdt tthe
Secretary of State could establish no more thaopa bf being
able to remove him forcibly by the summeubstantially more
in the way of a risk of re-offending (and not mgral risk of
absconding) than exists here would in my judgmest b
necessary to have justified continuing his detentior an
indeterminate further period. True, the appellanild, by the
date of the appeal hearing, have agreed to retwlumtarily to
Afghanistan. But, as already observed, that pdggilonly
arose on the day before the hearing and it wouldlsuot be
right, given his unwillingness to go (and, indeéd asylum
claim) to subject him to an indeterminate period fufther
detention merely on that account.” (My emphasis).

Accordingly, Simon Brown LJ held that the appellanthat case should be released.
Dyson LJ was also of the view that he should beased because “by 29 May 2002
the appellant had been in detention for an unresdserperiod”.

In relation to the issue of non-cooperation, thewes a division of view about its

significance in that case. As will be apparentrfrwhat Simon Brown LJ said (see
paragraph 14 above), he did not regard it as détative in that case. In paragraphs
31 and 32 of his judgment he said that it was wotething “that the court should

ignore entirely”, but it was a consideration “oflatevely limited relevance in the

circumstances of the present case.” Mummery L& aibsented, however, regarded
the matter as of considerable significance. Herasged himself in this way at
paragraphs 41 and 43:

"41. As the appellant does not want to go backftghAnistan, refuses to
co-operate with the authorities to return volumyasind has so far had no
success in his asylum claims, there are, in my ey, reasonable
grounds for believing that, given the chance, h# mrobably seek to

frustrate attempts to remove him under the deportairder before it is

possible to carry it into effect. So, there isealrrisk that, if he is now
released from his present detention under paragzég)hof schedule 3 to
the Immigration Act 1971, he will probably abscamad never return to
Afghanistan.
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43. In my judgment, the Secretary of State has Isgpa valid
justification of the detention to date and of tleed for it to continue for a
longer period. In addition to the risk that thepeltant will probably
abscond if he is now released, the Secretary @& $¢asonably relies on
continuing efforts on his behalf to operate the Immaery for the
appellant's removal.”

17. Dyson LJ said this on this issue at paragraph 50:

"As regards the significance of the appellant'susaf of voluntary
repatriation, there appears to be agreement bet@&®eon Brown LJ and
Mummery LJ that this is a relevant circumstancet Bummery LJ
considers that it is decisively adverse to the HBppe whereas Simon
Brown LJ considers that it is of relatively limiteelevance on the facts of
the present case. | too consider that it is avaglecircumstance, but in
my judgment it is of little weight."

18.  That case raised the issue of the unwillingnesh@fppellant to return voluntarily to
Afghanistan. This kind of recalcitrance is alwagsmatter of concern. It was
articulated clearly by Goldring J, as he then vila$;hen v Secretary of Sate for the
Home Department [2002] EWHC 2797 Admin. Having referred to tHardial Sngh
case and to what was said in the casé about non-cooperation to which | have
referred, he continued as follows:

21. The case of _Mohamed Dahmanireference
CO/2947/97, was not, | am told, drawn to the aibenof the
Court of Appeal in the decision of The applicant had been
detained for a period of some 19 months (a sinpiaiod to the
detention in this case) under section 2(3) of soled. |
simply cite part of Keene J's judgment on page 4:

"Miss Giovannetti has also drawn my attention ® ¢hse of
Lehchibi a judgment handed down on 21st January by Mr
Justice Latham, which refers to the factor of haw &n
applicant has contributed to his own misfortune¢hi@ sense

of delaying his removal through his own lack of co-
operation. It seems to me that that becomes mnelderause

it may mean that whatever steps the Home Secréiasy
taken, they become all the more reasonable beczutbe
problems created by the applicant himself.

The position in the present case is that in my foelgt the
applicant has been responsible for a substantial gbathe
delay which has occurred in this case.”

A little later on, page 5:

"In addition, as | have indicated, it seems to rmat tthe
responsibility for a large part of that 19 montligietention
rests, at least partly if not largely, with the bggnt himself
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19.

20.

21.

22.

because of the lack of co-operation to which | hiaeferred
earlier.”

22. It seems to me | am entitled to approach tlesgnt
case on this basis. Non-co-operation may not bisige. It is,
however, a relevant, possibly highly relevant, dact If that
were not so, the purpose of these provisions cdeltberately
be defeated by a determined applicant. It wouldopen to
such a person simply to sit there and do nothinig ueturn
was no longer a realistic prospect. Such a pensight well
then disappear, having been released into the catynul hat
person may, moreover, be somebody convicted of sergius
criminal offences (as has the applicant in thisepadt cannot
have been Parliament's intention that the Act cobkl
frustrated in that way.

The comments made by Goldring J will have a rescmam all cases of this nature.

However, the applicant with whom he was dealinthet case had been convicted of
three charges of kidnapping, false imprisonment &tatkmail and had been

sentenced to a total of 6 years imprisonment in/19@ | the appellant had equally

been convicted of two offences of indecent asssufficiently serious to warrant a

total sentence of 3 years imprisonment.

Concerns about absconding and re-offending willagkwvarise for consideration,

particularly where, as in those two cases, theexidence of serious criminal conduct
on the part of those seeking their release fromigration detention. Simon Brown

LJ, in the context of the caselpkaid this:

“The likelihood or otherwise of the detainee absting and/or
re-offending seems to me to be an obviously relevan
circumstance. If, say, one could predict with ghhdlegree of
certainty that, upon release, the detainee wouhangio murder

or mayhem, that to my mind would justify allowingpet
Secretary of State a substantially longer periodiroé within
which to arrange the detainee’s removal abroad.”

Whilst one might observe, with respect, that a tamuld not necessarily need to be
satisfied of the risk of “murder or mayhem” in orde conclude that a longer period
to arrange removal is necessary (and doubtlessrSBrmwvn LJ did not so intend), an
evaluation of the risks of the commission of offesics part of the process that has to
be undergone.

Every case in this context is fact-sensitive, big to be observed that even the risk of
serious re-offending has, on occasions, not be#itisat to dissuade the court from
ordering the release from immigration detentiorthaise assessed as posing a high
risk of offending. InThe Queen on the application of Abdi v Secretary of Sate for the
Home Department [2009] EWHC 1324 (Admin), Davis J, who was confezhwith an
applicant who had spent 30 months in detentionipgnémoval but who was described
in the following terms:
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23.

24,

[he] has a long history of criminal offending.isH
convictions variously include two counts of indecassault,
robbery, burglary, assault on a police officer amddrugs
offence. A number of his offences were committedistthe
was on bail or on licence. It seems that for astlgeart of the
time he had become addicted to crack cocaine. & th
circumstances he was, as it seems to me, propEséssed both
as posing a high risk of offending and also asmapai high risk

of absconding. Further, bail applications in théeim had
been refused by immigration judges.”

Davis J held as follows:

“76 ... | think that the time has come in this partér case to
say that enough is enough here. The relevant [@gakedings
are likely to go on for a long time, so far as cenms Mr Abdi,
potentially even running into years. It is time nowmy view,
that Mr Abdi be released from detention and | sdeor
Rejecting, as | do, [the] argument that the cobdusd ignore
any period of time, whether in the past or heredfidbe spent
in detention, whilst Mr Abdi is pursuing his appeaid any
other related litigation, | do not think that itrcaow be said
that Mr Abdi will be or is likely to be removed Wwih a
reasonable time; and | think that by now a reasienaériod of
time for detaining him has elapsed.

77 | am entitled, in reaching that conclusion, twé at least
some regard to the already very long period of timeehas
already spent in detention: that is, the 30 monfss.| have

said, | have also borne in mind, in deciding thestter, the fact
of his ongoing appeals, the risk of absconding @uedrisk of

re-offending. All the same, as to this last poirghould at least
be borne in mind that the gravity of his criminaig of a lesser
order than that in the Court of Appeal cas@of[His Counsel]

also told me that not only is Mr Abdi of course nolder but

also he has, in the light of his long detentiomkien himself of
his drug addiction.”

| will return to these considerations in due courbethe first instance, it is necessary
to trace the sequence of events upon which relisngkaced on the Claimant’s behalf
— and indeed on the Defendant’s behalf in resptm#ee application.

The sequence of events from October 2006

25.

26.

The Claimant was met by immigration officials omiaal at Heathrow on 13 October
2006 and, as indicated above, was detained. Ttisidke to reject his further asylum
claim was made on 17 October. From that pointatitention of the UK authorities
would have been directed to arranging his returinaio.

In order for ETD to be obtained from the Iraniarthauities, it was necessary to
obtain confirmation of his identity. A passportpith certificate or ID card would
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27.

28.

29.

30.

31.

32.

33.

generally be needed to support the applicatiorEffD: seeR (on the application of
Qaderi) v SSHD andR (on the application of Mustafa Jamshidi) v SSHD (paragraph 6
above). | will refer later to suggestions thatsthequirement has been diluted (see
paragraph 70).

This particular period was a period of considerabguiet for the Claimant. On 14

October he tried to tie a pair of boxer shorts atbhis neck, was put on constant
watch and placed in isolation wearing a self-haam sTwo days later he swallowed

liquid soap from a dispenser which representedfolieth attempt at self-harm in

approximately 36 hours. He had also tried to gfiahimself when subject to a 15-
minute watch. On 20 October he was seen to beimgings head violently against

the wall saying he wanted to die. He was put orstaom watch after he was found
standing on a chair with a ligature. The decidiomefuse him asylum had already
been taken by then, but it was decided on 22 Octbdefer serving him with the

relevant notice until after the Bio data intervibad taken place “otherwise he may
not co-operate”.

On 24 October it is recorded that the Claimantsefito complete the form stating “I
will stay in detention for the rest of my life buwill not return to Iran as | will be
executed”.

The contemporaneous records refer to the posgilfita prosecution under section
35 of the Asylum and Immigration (Treatment of @Glants, etc) Act 2004. It had
been mentioned on 22 October and then again oncib€r. It was noted in a file
note dated 26 October that the Claimant had noppéssr ID card to support the
travel document application, refers to the fact tladthough removal is unlikely we

should try to proceed with a section 35” and sutggiesvill take “a week to set up the
prosecution at their end”. On that day he wasraf self-harm watch.

On 28 October an electronic file note records thatClaimant has already refused to
co-operate three times, but since this was “poadnis refusal notice being served ...
[it could not] be counted against him”. The Heathimmigration Prosecution Unit
(HIPU) is recorded as advising that he is askednapacomplete a travel document
application and that if he refuses the matter iseaeferred back to them with a view
to prosecution.

On 31 October arrangements were made for the nofiaefusal to be served at
Harmondsworth to be followed by the travel documenérview. The Claimant
refused to fill in an application for a travel docent, but stated he “would be
prepared to go to any country other than Iran”.

Over the next 14 days there are various entriegeraing a possible psychiatric
assessment which may have an impact on whetherosequte under section 35.
Apparently, it was carried out on 10 November. @MNovember the Management of
Detained Cases Unit (MODCU) declined to providemrgl term bed on the grounds
that “travel documentation unlikely to be receiwedhin a reasonable timescale”.
This was confirmed in a fax the following day wh&id “there is no reasonable time
scale to complete the [subject’s] travel documeaonat

There are a number of other file entries over tleeseding weeks recording attempts
at self-harm and the preparations being made witlewa to his prosecution. On 21
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34.

35.

36.

37.

38.

39.

December the Claimant was arrested and appéafede Uxbridge Magistrates Court
when he was granted bail until 3 January 2007 wieenwvas to reappear. The File
notes indicate that he is not in police detentioide had apparently tried to hang
himself whilst in police custody on the day of ligest. There is a record on 16
January the he had stated that he wanted to lbaveK to “any other country apart
from Iran”. He was told that he could only be reed to Iran. He attended court
again on 14 February when apparently he was charged

On 18 February Gatwick Border Control telephonedqtestion whether Deputy
Director authority to detain the Claimant had beenght after 28 days. (It is clear
that at this time there was some confusion abowthér he was detained purely by
way of immigration detention or by way of dual ddten by virtue of a remand in
custody, the confusion not being resolved untiF2bruary.) During the conversation
it appears that the view was expressed that iletheas no chance of a prosecution
then temporary admission (TA) should be grantecek Wiew was also expressed that
“if there is no evidence to suggest he is Iranianshunlikely to be documented by the
Iranian authorities”.

It appears that the Claimant was arraigned betogelgleworth Crown Court on 13
March when he pleaded Not Guilty. The trial was @eer to 24 April when he was
found guilty and made the subject of a conditiahatharge for 12 months.

On 26 April, two days after his court appearandéeanote records the suggestion by
HIPU that he be re-interviewed “to see if he is npsepared to comply with the
documentation process”. If he fails consideratian be given to a further section 35
prosecution although some practical reservatioositaiis were expressed.

On 13 May he signed a lengthy letter setting ost(Ahd his family’s) background in
Iran and asking that his case be re-considered.spdaks of what he says was the
killing of his father some 14 years earlier (as emmber of the Kurdish Democratic
Party of Iran) and the ill-treatment of his motlad sisters by agents of the new
government that came to power in August 2005. Tetisr was intended to constitute
further representations.

He was seen formally on 17 May when he declinedcdosoperate with the

documentation procedure. When he was warned thabtld face up to two years in
prison he replied that “Prison is better than IfarDuring this interview he did say
that he was not Iranian and that he was from Isatiebugh this is not an assertion
that was pursued.

On 5 June a Chief Immigration Officer recommendedtite Deputy Director or
Assistant Director that the Claimant be granted p@mary Admission. The officer
said he did so “with great reluctance but in rgalihd in practice, the passenger
cannot be documented and cannot be removed.” Ktk that “a section 35
prosecution has already failed to get the passeteageomply” and that the “recent
attempt ... to be an Israeli national continues géepabf prevarication.” He said that
the Claimant was “blocking a bed that could sodrsethd more productively be used”
and that “it serves no legitimate or useful purptseesngage in some long term
attritional contest to enforce compliance.” Hatioued as follows: “The legitimacy
of long-term detention must be underpinned by eithesalistic prospect of removal
or if there is a significant risk to the public.either applies in this case.”
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40.

41.

42.

43.

It seems clear from the contemporaneous documentdliat this broad view was
accepted and arrangements set in train to try taimlsection 4” accommodation
through the National Asylum Support Service (NASS)he intention was that he
would be seen at Heathrow on 18 June 2007 andhéhaibould be granted Temporary
Admission at the conclusion of the interview. ppaars to have been envisaged that
he would fill out a section 4 application to obtaiocommodation. The Duty HMI
records his view that “[the Claimant] is unlikelp to-operate now and in the
circumstances we cannot justify continued detentrbiist we await NASS support. |
suggest that when [he] attends today we estabtistddress where he might regularly
be found (as the police do in such [circumstandesbhe used as a postal address and
make [him] subject to rigorous regular reporting”.

There seem to be differences of view about what fwace next which it would be
impossible for me to resolve. However, in summéng, planned release by way of
Temporary Admission came to nothing, largely, gras, because of the problems of
accommodation and suggestions that the Claimantd¥sumply wander the streets”
if released and the suggestion that “he could posgsk to the public” in that
situation. The decision was that he would be retdrto detention pending further
consideration. Part of that consideration wascuest for an assessment under the
Mental Health Act which was requested “ASAP”. Of June a Consultant
Psychiatrist indicates that Mental Health Act assemnts “cannot be performed in
Custody”. He adds this: “I can assure you thatvhe seen by my staff grade doctor
on 4 occasions as well as the mental health nurddleere is no evidence of major
mental illness, and his behaviour is explained sy gersonality and manipulative
behaviour.”

In the meantime the possibility of a further sect®b prosecution had been raised
again. On 26 June it was recorded that “furthetice 35 is the preferred option to

progressing this case” and it is recorded that fjig Director] authority has been

given to continued detention ... to pursue sectiopr@Secution” although it was also

recorded that “if there is no progress on this mee¢k we should release.”

By the end of July further responses from the CleBvawaited. A detention Review
on 30 July which suggested that his detention wsified “in that, while its prospect
of success is far from guaranteed, the documentatiocess has not been exhausted
in this case. He has already been convicted ettos 35 offence ... and he is likely
to receive a heavier sentence on any future caaomi¢t The following was also
recorded as representing a basis for the decisiamvite a further prosecution and to
maintain detention:

“Whether a further warning notice, charge or cotieic would
elicit the desired cooperation is uncertain, bumgeal should
be pursued, particularly as there are a numbeacaibfs in this
case which make release undesirable, includingideragions
of the passenger's own welfare. The passengersarapp
determination to thwart the documentation procesa strong
argument for proceeding with further action undect®n 35
rather than the reverse.

The passenger's detention is permitted under Artigl of
ECHR as its purpose remains his removal from théedn
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Kingdom .... The passenger may be detained on thendge
that he is likely to abscond if released (as ewinbg his
previous absconding to Ireland) and he has alregigign
indication of a current wish to travel to Germany.”

It is recorded that the prospects of removal aggeddent upon “future cooperation
with documentation process.”

There were delays during August and September abeffing up another arrest

interview and various internal views were expressigout what should be done with

the Claimant. One suggestion was that he shoulteleased subject to electronic

monitoring. However, this was rejected becausedquires a degree of co-operation
on the subject’s part and his co-operation couldoeaguaranteed. It was decided that
tagging was not an “appropriate option in this case so maintaining detention

remains the best course.”

On 6 September the Interim Director at Heathrowsedl to agree to further detention
and said that “even if we get as far as an ETDhis dne my understanding is that
Iranians require a signed declaration from thernte to indicate that he is returning
voluntarily ....” He asks for a reassessment givem ldngth of time in detention

already and the prospects for both documentati@ahramoval. There are further
notes requesting more rapid action.

On 25 September MODCU sent a fax to the duty HMD'GIt Heathrow Central
Casework which stated that “MODCU has recently cletepol a detention review
relating to the above named person and it is cenggic) that detention is no longer
appropriate for the reasons listed below. Could plmase arrange for him/her to be
released at the earliest available opportunitytie Teasons given were (1) we have no
prospect of securing a travel document for thisgey (2) as such cannot remove, (3)
we have requested release previously and (4) thpaitipeDirector concurs with our
findings.

On 3 October the Claimant was arrested and chafgyedrefusing to assist the Home
Office in obtaining a travel document “and he egggcwas not willing to attend the
Iranian Embassy for an interview”. The followingydhe pleaded guilty to a section
35 offence, acknowledged the breach of the conwitidischarge, and was sentenced
to 2 months imprisonment on each consecutive, ngakkirmonths in all. He was
released back into immigration detention from thegn sentence on 4 December. It
appears that the Claimant became distressed at #iisuime “threatening to Kill
himself”. He was seen on 13 December and was wasnea number of occasions
that his failure to co-operate could result indesention being maintained and that he
may face prosecution again. Apparently, his respavas “Do it.”

On 15 December the Duty HMI reviewed the case aidithis:

“Despite his difficult behaviour when detained | dot believe
Mr Rostami is a threat to society at large. | anthef view that
a further charge and possible conviction unden@e@5 is not
likely to make his removal any more likely. | dotrbelieve it
would be in the public interest. As you know there many
nationals of Iran in similar circumstances as thign in that
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they do not wish to return to Iran who are eitheparting

whilst on TA or are absconders. Obviously if heraveeleased
we would instruct him to report regularly but if feeled to do
so we would have no control over his movements laads

likely to abscond, perhaps even attempt to leagdik to find

his family in Greece. That would be part of thekriof

releasing him.

We have been at this stage before, in June of/#ag and | see
no real change in this man’s circumstances. | dofamour a
third charge of section 35.”

In a handwritten note to that appraisal, the HMd $8 would be interested to know
what the “policy makers” envisage “we should dohwibis type of case under the
existing legislation.” He continued by saying thiaat he suspects the policy people
would say that “we should keep going for a proseoutintil such time as the CPS or
courts refuse to process. That said | do not see Wwe can go on prosecuting

somebody forever for what is effectively the sarffer@ce. We end up blocking up

detention space with somebody we cannot removereNttan ever that points to

some sort of policy decision being needed on whateisirable for this sort of case.
Meanwhile please continue with detention ....”

| might observe in passing that that appraisal setenme to highlight the nub of the
problem. The province of the court is not, of @ayrpolicy but the application of the
law. However, the law can offer only a partialgmn to a situation such as this
given the narrow focus of its attention on the leégaf the continued detention.

Another prosecution did ensue. On 31 December 2067Claimant attended an
interview at which a request to him to enable adralocument to be obtained was
made, a request which he rejected. He was chargetie same day, pleaded not
guilty in due course and convicted on 20 Februangmwhe was committed to the
Crown Court for sentence. On 28 March at Islew@tbwn Court he was sentenced
to 8 months imprisonment and recommended for dapont The Recorder said that
the Claimant was “an experienced and knowledgealdeer of the immigration laws

of this country [who has] done everything [he] ¢arfrustrate [his] removal from this

country.” He served that sentence until 2 May.

Shortly before his prison sentence came to an €bBeasion to make a Deportation
Order’ was made dated 1 May 2008.

He appealed against this decision and his appeal veard by the Asylum and
Immigration Tribunal (Immigration Judge M.J. Gilpgs and Sir Jeffrey James, KBE,
CMG) on 24 July 2008 when the Claimant represertrdself. The decision,
dismissing his appeal, was promulgated on 6 Au@@€i8. One or two of the
paragraphs of the decision need to be quoted:

18. The personal history of the appellant is noiossly
adverse to him. He is shown to have been otherttiaa
compliant with immigration rules and this has, mastisually,
been made the subject of criminal prosecution. hdg thus
acquired a criminal record in connection with namapliance
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in removal procedures, where otherwise there iseason to
regard the appellant as having criminal propensityeing in
any way a danger to the public interest.

20. The appellant's previous criminal record we éhav
already mentioned in detail. It has come aboutibse of the
appellant’s failure to co-operate in his removal &r no other
reason. This Tribunal is regularly called upondeal with
persons who do not co-operate, indeed who actigsebk to
frustrate removal. This has hitherto been in tbatext of
applications where detained persons whose remoagl not
been brought about for various reasons, includimg t
obstructiveness of the individuals concerned, sdb&ir
admission to bail. Although there is a strongngiple
whereby prolonged detention pending removal wilk he
given excessive weight in favour of an applicanerehhis own
recalcitrance has contributed to the delays in rahoit is
nevertheless recognised that where prompt remoppéas
unlikely and detention is prolonged there may cceméme
where there is no alternative but the grantingaf. @his case
represents a departure in that the respondent m@kssto
criminalise the conduct of such uncooperative pessand to
subject them to deportation procedures. This gines to
certain considerations of principle which we havlrassed
more fully below.

23. The consideration that most forcefully detauss is
that the entire process of deportation is foundely apon a
clear policy of seeking to criminalise the appdilas this has
been described above, in his non-compliance withoxal
procedures. It might be said on the one handtlteagppellant
himself resorted to conduct that he must have knewuld be
criminal, at least after his initial conditionalsdharge, and has
been properly convicted of offences provided in.lakurther,
it might be added, although the criminal conduaoot relate
directly to any offence against individuals or pedy, nor pose
appreciable threat to the general public goodemains very
clearly in the public interest that persons with mght to
remain in the United Kingdom should be susceptibfe
enforced removal. Deportation, as a means of ramowight
be said to be appropriately invoked where lack ahgliance
with removal procedures has amounted to criminaidoot
rendering a person liable to deportation and isegpedient
which carries with it a further element of compaisiand
deterrence.
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24. As against that, it might well be felt that tlesort to
the extreme of deportation, merely as a means fdrang
removal where there is no criminal conduct othanthack of
cooperation with removal, smacks of oppression. didy that,
but it has no potential effectiveness and will fmteseeably
contribute to the success of attempts to removeafipellant.
Indeed Mr McKenzie [the Home Office Presenting €¥fi has
been unable to explain any possible reason why rikmm
might be an effective recourse where removal tharshias
failed. It might on this basis be perceived tha threat of
deportation is designed solely to increase punitive
consequences on the appellant for his refusaligpbowithout
advancing in any way the likelihood of removal.

25. The circumstances of the appellant and of #dwstbn
to make a deportation order might well leave oni aifeeling
of some unease at a policy which criminalises peysa the
position of the appellant, and with a firm sentitnémat the
manner of enforcement chosen by the respondemtlilsely to

have any practical effect on removal. Neverttelahe
decision to issue a deportation order is one withenpower of
the respondent and we have concluded that it i;potopriate
for a court, certainly one at this level, to be gjimning the
policy of resorting to this expedient. In additiomne must
recognise that the issue of a deportation orderctwharries
with it certain consequences more serious tharetlatisched
to administrative removal, might be seen as progdi further
incentive to co-operate and as providing an element
individual and general deterrence to a person fixpdn an
attitude of determined obstructiveness as a meamrvailing

removal. We therefore conclude that the presumptizacted
has not been rebutted and that the deportatioheobppellant
is conducive to the public interest.

55. lItis plain that the AIT had some reservations alibe policy of repeat prosecutions,
a theme taken up (albeit on slightly differentlypeassed grounds) by Blake J when
he considered the Claimant’s application for reaeration of the AIT decision. In
his decision dated 16 December 2008 he said this:

1. The AIT were entitled to conclude that thereswa
bar to your removal from the UK by reason of pratec
claims that have been previously dismissed and neshf
evidence relating to you or your future treatmentiran has
been presented.

2. It was in principle open to the defendant tpateyou
having failed to remove you because of your failuoe
cooperate with measures designed to promote youwrval.

3. It is of concern that you have been prosecutede
than once for such non-cooperation and that hasdteesin ever
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increasing custodial terms. You should seek prdpegal
advice as to these matters as it may be arguadiehd offence
cannot be committed more than once with respecbrte
attempted removal and/or if it can repeated prdsatus an
abuse where your basis for non cooperation isdhees

Notwithstanding that observation, Blake J rejedtexlapplication for reconsideration
of the AIT decision because that decision disclase@rguable error of law, the only
basis upon which reconsideration could be orderddl further appeal rights in
relation to the proposed deportation order becathatested in January 2009.

On 15 January a further Detention Review took platterecorded that, his appeal
rights having become exhausted on 9 January 2@®eportation Order will be
issued against him as a matter of urgency”. Theewarker from the Criminal
Casework Directorate (CCD) put forward the follogrirecommendation:

“I propose to maintain detention in this case om basis that
Mr Rostami has demonstrated a high level of nongi@nce

with the documentation process and therefore caowt be

relied upon to comply with any conditions of releasHe has
previously been prosecuted under Section 35 twicktlais has
not acted as a deterrent therefore, if releasisdsiitbmitted that
Mr Rostami would seek to remain in the United Kiogd
illegally in the future and would abscond. He masfurther

outstanding appeals as this was dismissed, and appgeal
rights become exhausted we will seek to obtain polation

Order. He may then be a candidate for further quason

under Section 35 however, with his track record noin-

compliance and the fact that he has already bezseputed on
two occasion (sic) under Section 35 | fail to ses hhe 3rd
prosecution under the same act (sic) will bear deterrent
upon him.”

It will be apparent that the background set outahe mistaken: the Claimant had by
then been the subject already of three, not twasgrutions under section 35.

Authorisation was given for the continued detentmothe following terms:

“I am content to authorise detention on the badisthe
evidence above. Subject has refused to comply with
documentation process, and would be unlikely to mgnwith
the conditions attached to release. There is alssk of re-
offending in order to frustrate the deportationqass.”

In early March the Claimant retained the servideki® present solicitors for the first
time. On 24 March they wrote to the Chief Execaitnf the UK Border Agency
about the case, expressing concerns about theteeppeosecutions and asking for
further information. On 6 April they wrote to tianager of the Judicial Review
Unit of the UK Border Agency in accordance with thedicial Review Pre-action
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Protocol. The letter invited a withdrawal and reation (or reconsideration) of the
decision to deport on the basis that it was unlfyfonade because it arose from
“multiple prosecutions for the same offence” whadnstituted an abuse of process or
offended the rule against double jeopardy. Theedatlso invited the Claimant’s
release from custody since by then he had beermifst for 29 months and there
appears to be no prospect of effecting the machin€mdeportation”, the assertion
being made that his continued detention was unlawfie letter was acknowledged
on 8 April.

The present proceedings were served on 22 Aprilraatiers have proceeded from
there.

| understand that a Deportation Order was in faateon 12 May.

No witness statement has been served on behdleddecretary of State in this case.
The most recent articulation of the view of thoserg on his behalf is to be deduced
from the Detention Review shown to me during tharse of the proceedings dated
24 June this year. The caseworker proposal ismnliar terms (see paragraph 57
above):

“| propose to maintain detention in this case om basis that
Mr Rostami has demonstrated a high level of nonai@nce
with the documentation process and therefore cawd be
relied upon to comply with any conditions of rekeasHe has
previously been prosecuted under Section 35 twicktlais has
not acted as a deterrent therefore, if releasisdsiitbmitted that
Mr Rostami would seek to remain in the United Kiogd
illegally in the future and would abscond. He masfurther
outstanding appeals as this was dismissed, anddsrie ARE
[appeal rights exhausted] on 09 January 2009. Bethen be
a candidate for further prosecution under SectmnBowever,
with his track record of non-compliance and the that he has
already been prosecuted on two occasions undeio8&35 ...,

| fail to see how the 3rd prosecution under the es#ut will
bear any deterrent upon him.”

There is an additional observation from a Mr Dawdod, who | am told is a senior
official within the UK Border Agency, in these tesm

“Subject is a persistent immigration offender whased on his
background, is highly likely to abscond if release@here is
also a risk that he will re-offend in order to finage removal
and aid absconding. He has previously been présgaunder
s35. However, he is unlikely to return voluntartly Iran

meaning that removal is unlikely to be imminenteldse on
restrictions may mitigate against the risk of alostiog and we
will refer to Chief Executive. However, unlessstiis agreed, |
believe the presumption of liberty is outweighedthg risks

detailed above.”
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The decision of the CCD Deputy Director was in gh&sms:

“This subject continues not to comply with the EpbBbcess.
He has been convicted twice under Section 35. d#ehms an
outstanding JR which needs to be resolved beforeanebe
deported.

Based on the presumption to release, | have camesidehether
the continued detention of Feridon Rostami is ldwfim light

of his risk of further offending and the harm thhis may
cause, as well as his likelihood of abscondingyrisider these
additional factors outweigh the presumption to as&e |
therefore think continued detention for a furth& @ays is
appropriate.”

It is unfortunate that the mistake as to the nundieprosecutions continues to be
perpetuated in these decisions. Whether it makes difference is doubtful.
However, it is to be noted that the Deputy Direcorthis occasion was prepared only
to sanction a further 28 days.

Conclusions

67.

68.

69.

In the review of the sequence of events to whitlave referred reference has been
made to the views of various officials. It is, hexer, important to remember that

these views are merely that: they do not repregentinal decision that is made on

behalf of the Secretary of State. The variousc@s will see a recommendation

made from the viewpoint that they occupy. It i§,course, legitimate to consider

what has been said, but only as one aspect ohthigsas.

In relation to the question of how long the Clait&period of immigration detention
has been, | must reject Mr Sarabjit Singh’s subimmnsghat | should restrict it
notionally to a period of 7 months or so since dpeeal process against the decision
to deport had run its course. | do not propossutmect the issue to detailed analysis.
It seems to me, in the circumstances of this daseé,| should look at the total length
of his detention. It is arguable that about 6 rherdf the total period could be taken
out of account because he was in prison for thencts of which he was convicted.
However, since those offences arose out of the weagon he was in immigration
detention anyway, it is rather difficult to see thestification for distinguishing
between the two forms of detention for this purpo¥ehether one is considering 34
months or 28 months, the period is a long one ahdpurse, needs to be judged in
the light of the prospects of it coming to an endhe near future. To that issue |
must turn.

Ms Harrison makes the fair point that since no assistatement has been served on
behalf of the Secretary of State setting out tresbfar his current position in relation
to the Claimant, the court is left in a state omsouncertainty. Indeed it left Mr
Sarabjit Singh having to put forward arguments witha great deal of evidential
material to support them. Without, | hope, doimgigjustice to the well-formulated
and clearly articulated arguments, they amountetlittte more than the following:
(a) “If only the Claimant would change his stantere is a chance that we can make
the necessary arrangements to send him back tg (lgrithere may be a possibility
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that the Iranian authorities will change the polocmncerning the evidence needed to
confirm the identity of someone the UK authoritiegssh to return to Iran.”
Understandably, he drew attention to the perceikied of absconding and the
Claimant’s refusal to accept voluntary repatriates) matters of significance, even
decisive significance (s€khe Queen on the Application of A v Secretary of State for

the Home Department [2007] EWCA Civ 804, paragraph 77). He submitiieak the
detention was not unlawful “as yet”, but was unainielisinclined to indicate when it
might be so.

As to (a), all the evidence of the last 33 montigggests that there is no prospect at all
of a change of heart on behalf of the Claimant despvo spells in prison in
consequence of having failed to cooperate withatorities. | am bound to say,
having read the Claimant’s letter of 13 May 200&8e(paragraph 37), it seems to me
that his position is likely to have become even enentrenched with the recent re-
election of the government from the influence ofickh | infer, he fled originally in
2005. 1think that the only legitimate conclusioran draw on the evidence is that he
has a firmly settled intention not to return tonlrand that he will do nothing to
facilitate any process by which that will be acl@dv As to (b), this can be nothing
more than speculation on the evidence before mam hlive to the fact that before
Wyn Williams J inQaderi there was some evidence that suggested that theht Ipe
some loosening of the requirements usually thoughtbe required, but my
interpretation of what Wyn Williams J said in hisdgment (at paragraph 31 in
particular) is that documentary suppfwt the individual’s identity was still required.
All that, in any event, was over a year ago andethe no up to date evidence of the
present position of the Iranian authorities. Jtascourse, a country that has not been
out of the news in recent weeks and months anceicupolicies in relation to the
issues that arise in this case may remain to lmeuiated.

If I apply conscientiously, as | must, the tesabithed by previous cases of whether
the Secretary of State has proved on the balanceraifabilities that there is a
reasonable prospect of securing the Claimant’s vamaithin a reasonable time, then
the answer on the evidence before me is clear —S#twetary of State has not
established this. If anything, the evidence iskeedhan it was in the case bf{see
paragraphs 13-15 above) where all that was estaolisvas a hope that removal
might be achieved within a few months. | do natkithat the evidence even reaches
that height in this case. In each of the caseéQankeri andJamshidi there was some,
albeit arguably slight, basis for the court to khihat there was a prospect that the
Secretary of State would be able to secure the vaimof the two individuals
concerned within a reasonable period. On the eceldefore me, | am quite unable
to conclude that this is so in relation to the @iant.

| do not reach the conclusion to which | have meférwith much enthusiasm given
that it is the Claimant’s own failure to co-operttat leads to it. It brings to mind the
comments of Goldring J to which | drew attentionp@ragraphs 18 and 19 above.
However, as the cases to which my attention has tesvn and to some of which |
have referred make clear, that may be the inew@tabhsequence of applying the test
thus established. At least in the Claimant’s cdsare is no basis for thinking that he
will represent a threat to the public by the consmis of the kind of serious criminal
offences that those in other cases have committig.only brush with the law is his
resolute failure to co-operate with securing hisine to Iran. It is impossible to say
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that there is no risk of him absconding given thsofute nature of his attitude to
returning to Iran. However, that cannot now, in wigw, override the consideration
that his period in immigration detention should nog brought to an end. The kind
of provisions that will be put in place on his ee will be designed to minimise the
risk of absconding without, of course, being ableemove the risk completely.

For those reasons, it seems to me that there mtemative but to declare that the
Claimant’'s detention is now unlawful. | am unaldesay, without receiving full
evidence and argument, when the detention becamagviuth and, whilst this might
affect any claim to compensation the Claimant mayeh | doubt that that is a very
material matter so far as he is concerned. If thatter is to be pursued, the
circumstances in which it is to be pursued will chée be addressed. He may well
face a formidable argument that his own recalcgeais the true cause of any loss. |
think | should also say that, whatever view migbt formed ultimately about this
aspect of the case if it proceeds, it is diffidoitsee how the Secretary of State can
deal with the problem of the non-cooperative illegamigrant or failed asylum-
seeker without being afforded a good while in whiclsee whether arrangements for
removal can be made. Otherwise such an illegaligrant or failed asylum-seeker
could argue that from the moment he or she indscateefusal to co-operate, a right to
liberty (and compensation) exists. | cannot coreéhnat to be the law.

The direction for the ‘rolled up’ hearing was inatéon to the issue of the legality of

the Claimant’s continued detention. It did notlded#h the questions of whether the
prosecutions represented some kind of abusive gsoocewith the argument that is
now sought to be advanced in relation to the degort order. As indicated at the

outset of this judgment, although the Skeleton Argnts on each side dealt with
these matters, and Mr Sarabijit Singh put forwanthesdorief oral submissions as to
why the arguments were, as he submitted, miscoedeiV have not heard Ms

Harrison on them. In the circumstances, | will sething more about them. Ms

Harrison indicated that she would take stock ofghbsition once my decision on the
guestion of detention had been made. As thingsdsthe Claimant does not have
permission to apply for judicial review in relatibm these matters, but neither has it
been refused. | will simply adjourn consideratimnthose matters on terms upon
which | will hear Counsel.

Although, as | have indicated, | feel that the dosion | have reached has been
forced upon me by the evidence and it is one | haaehed without enthusiasm, it
does have to be said that, subject to any psyah&tidence about his present mental
state and to the arrangements that may be madwifay in the unfamiliar world of
the UK until he is removed, the Claimant appearsefoesent no threat to the public
if he is released. That was the conclusion reatiyetihose who have observed him
closely in the past (see paragraphs 39 and 49 abmwve by the Asylum and
Immigration Tribunal last year (see paragraph 18&sflecision quoted in paragraph
54 above) and, subject only to the matters to whichve referred, there is no basis
for concluding otherwise now. As | have already she is not someone who, unlike
some in respect of whom the Secretary of Statethaedcourts have had to reach
conclusions in the past, has any history of serauminal offending or obvious anti-
social behaviour.

The position in this case is unusual. | was tojdMs Eileen Bye, the Claimant’s
solicitor, in her fourth witness statement dateddwgust 2009, that she has had
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concerns recently about his capacity to give hstruictions. She had, very properly
in the circumstances, taken steps to bring thentadie of the Official Solicitor to the
Claimant’s case. | understand that she had regdeigeresponse from the Official
Solicitor prior to the commencement of the hearittgs, of course the holiday period
for many people. Because these concerns haverbesea, but have not been fully
resolved, | would need to be satisfied that thec@if Solicitor has at least had an
opportunity to consider whether to intervene on@&mant’'s behalf. | shall direct
that a copy of this judgment, once handed downl| baaent to the Official Solicitor.

That is one matter. Another, not wholly unrelatedtter, is this: if the Claimant is
prima facie entitled to be freed from detention, given thahle no roots in the UK at
all and, leaving aside any issue as to the comditigpon which he might be released
(which 1 would expect to involve at a minimum electic tagging and frequent
reporting to the police), there is the questionwdfere he would reside upon his
release. That would have to be approved by theegey of State or by the court in
default of approval by the Secretary of State.isIgoing to take a little while for
arrangements to be put in hand. | am mindful ef fdrct that an earlier decision to
release him apparently foundered on this requir¢ifsee paragraphs 39-41 above).

In order for both these matters to be addressgudppose that the declaration that
would otherwise fall to be made to give effect tg decision shall not be drawn up
and sealed (CPR 40.3) until 28 days have elapsad the handing down of this

judgment. | am taking this course as much in tleen@nt’'s own interests as for any
other reason. | have noted one particular passatiee fourth witness statement of
Ms Bye when she refers to the focus of the frustnathat the Claimant has

expressed. She said this: “He has indicated aaigmuit his prolonged detention and
various court proceedings but also real anxiety agithtion about the possibility of

release and coping with the terms of possible seléaThis is something that plainly
needs to be addressed and, whilst | am consciausttis the Claimant’s liberty that

is at issue, | do not think it would be in anyoneiterest, least of all his, for an

immediately effective declaration to be made wiik possible effect of him being

required to leave a period of prolonged detentidgih wowhere to go and no kind of
(even very modest) support system in place. Thateither in his interest nor the
wider public interest.

As | have said, | propose that the order givinge@fto today’s decision is not drawn
up and sealed until 28 days from today, the Clatieawlicitors to be responsible for
drawing it up. Once the order is drawn up andeskaubject to any argument to the
contrary, there will be permission to the parti@s apply in relation to the
implementation of any matters pursuant to the datita.

| am grateful to Ms Harrison and Mr Sarabijit Sirfgh their helpful written and oral
submissions and to Mr Grieves for his industrynegaring the very useful Appendix to
the Claimant’s Skeleton Argument.



