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MR JUSTICE CRANSTON: This is an application fadicial review lodged by a
claimant from Iran. The primary claim relates tdawful delay in the consideration of
his claim. Despite some ingenious arguments digviimpart, on European Union law,
in my judgment the claim fails.

Background

The background is that in September 2004 theala entered the United Kingdom in
a lorry. When he was discovered he claimed asylths. fingerprints were taken and
that uncovered a previous claim for asylum madérneece. He was then released and
assessed for age. The Secretary of State askeecéste take responsibility for
determining his claim under the Dublin Regulatio B43/2003, and in late 2004 the
Greek authorities agreed. The claimant was thésirdel in early 2005 to be removed
to Greece, but he harmed himself when he was entleh and the removal directions
were cancelled.

Before new removal directions were set, there araage assessment by Birmingham
Social Services that he was a minor, and SocialiG= said that they would take
responsibility for him. The Secretary of Statentloancelled the removal, as she was
obliged to do under the Dublin Regulation, sinceMas an unaccompanied minor. He
was then released.

In late 2005 the claimant was detained under Meatal Health Act, although in
December he was released. In early 2006 his swkcwrote to the Secretary of State
and alleged that the delay in considering his claias exacerbating his mental health
problems. There was also a complaint that thedeleen a failure to supply him an
application registration card. The Secretary @t&tresponded in a letter dated 2nd
February 2006. In that letter the Secretary ofeStaid:

"I have reviewed the file and can confirm that yalient was initially
refused asylum on the basis of third country greuindt that we made a
decision not to pursue these grounds on 5th A@@52 It is not clear
why his case has not been progressed since thesadal | apologise for
the problems this inaction has caused.”

There were then various letters from the claimastBcitors in 2006 asking the
Secretary of State to examine his case and alsex&mpt him from reporting

conditions. He provided evidence from a GP, asd #lom a nurse, to the effect that
he had poor concentration and was easily confusddiv@uld get lost. The Secretary
of State declined to change the reporting conditionBut what of his asylum

application?

We now know, in part, what happened during 2006 a witness statement for these
proceedings by Mr Nelson, a senior official in theme Office. Mr Nelson first of all
recalls that the claimant had been detained urterMental Health Act, had been
released, then records the letter from the soficitmd the letter sent on 2nd February
by the Secretary of State indicating that a screemterview would be arranged and an
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appointment set for 5th March. There was an iatenote to the effect that after
completion of the screening interview a substant@sylum interview should be
arranged. On 1st March the claimant was issuek antapplication registration card.
There are also Home Office records to the effeat the claimant failed to report on a
number of occasions.

In May, June, September and December 2006 fiett@s for the claimant asked the
Secretary of State to examine the case. On 5ththiel Secretary of State's records
indicate that the claimant was referred for anringv. However, on 11th July it is
noted that the claimant's case was put into thek'wo progress" storage. Mr Nelson
explains that this is like an in-tray, in the setie® a case worker would have a number
of current files ongoing at a particular time anauanber of other files which are "work
in progress" to be dealt with at a later date.nficantly Mr Nelson says this:

"It is not clear why [the claimant's] case was pub WIPS [work in
progress storage] at this time. However, the coway wish to note that
this date coincides more or less with the annouecgéraf a new system
for dealing with the backlog of asylum cases witthie IND as it then
was. The Case Resolution Directorate was set dpdbwith these cases
and the programme, expected to last for five yestested on 1st
November 2006."

Mr Nelson goes on to say that the fact that a ase initial asylum claim is a reason
for giving it a priority, but it would not have beelear to the case worker that this was
the situation for this claimant without a reviewtbé file.

In early 2007 the claimant's solicitors sengtsel before action challenging the delay.
The Secretary of State replied that the claimaatse fell within the ambit of the legacy
policy, that there were some 400,000 to 450,00@<as that category and it was not
possible to say when the case would be dealt withen in July 2007 the claimant's
solicitors asked that the case be given immedidtntion and that he be granted
discretionary leave to remain because he had desela mental illness while in the
United Kingdom. Finally, in October of that yeletpresent proceedings were issued.

Subsequent steps following the initiation ofqga@dings need not detain me, but | note
that in December of last year the Secretary ofeStatormed the claimant that his
asylum application was now under consideration loase worker and that a decision
would be reached as soon as practicable. Thet8pcd State also gave the claimant
permission to work and invited him to withdraw luslicial review application. The
claimant's solicitors refused on the basis thay thed received no firm timetable for
dealing with the case. At one point early thisryba Secretary of State offered to pay
the claimant's costs of the application and prochise make a decision within six
months. Ultimately, as | will explain in a momeat) asylum interview was held and
an appeal to the Tribunal lodged.

The Medical Evidence
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Let me turn to the medical evidence. | haveay noted that the claimant was
detained under the Mental Health Act in October 200That was at Ardenleigh
Forensic Children's and Adolescents' Mental HeSkhvice ("Ardenleigh”) in January
2006 the claimant was seen by a Farsi speakindhgyist, Dr Abassi. The claimant
was able to give an account to Dr Abassi aboutditails of his life in Iran prior to
coming to the United Kingdom. In Dr Abassi's hantten account of what the
claimant told him, there is reference to the fdwttalthough the claimant said in
respect of some questions that he could not remeorkaid not know, he did say that
his older brother had been executed by the regimpdlitical reasons and that another
brother was in prison.

When the claimant was discharged from Ardehl@ig-ebruary 2006 he was described
by Dr Julie Withecombe, a consultant forensic cldltd adolescent psychiatrist, as
"extremely well and mentally stable”. On 7th Segter 2006 Dr Lister, a consultant
psychiatrist, stated that she was not able to teteg evidence of deterioration or
relapse. Subsequently, on 4th December 2006, fdelrecorded:

"Objectively she could see little evidence of argf@in his mental state
from his previous presentations . . . He seemsatc la fairly chaotic
lifestyle and once again arrived late. He doesseein to have too much
trouble expressing himself to the interpreter. lbigks physically well
and there is no evidence to suggest weight losgreerd is little evidence
of self neglect.”

On 4th January 2007 a social worker informed thevnt's solicitors that:

"The claimant had recently been prescribed newpaythotic medication
which seemed to be having detrimental effects enctaimant's ability to
concentrate and remember where he was going. Goesty he has
been missing significant appointments with the Hddfece. The final
factor in the claimant's case is causing undueeadistin his immigration
status."

In mid-2007 Dr Lister said that given the clamtis condition it was not in his best
interests to defer the decision-making processrdagag his status in the UK any
further. Dr Lister said this:

"Even with the assistance of an interpreter compatiin with Mr
Keshwari in a clinical arena is extremely problematHe is not able to
[give] an account of himself or answer questiorspprly by virtue of his
disability and other factors. He would not perfonell in court or in a
formal interview situation. This is unlikely to @hge in the immediate
future.”

In October 2007 Dr Abassi noted that there had lzedsterioration since he had last
seen the claimant and that the claimant had bedess animated and had aged
considerably.
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Then we have the reports in 2008 from Dr Dala. June Dr Dale noted that the
claimant suffered from a mental disorder, that dderioration followed an initial
period of good pre-morbid functioning, that he haid times feigned psychiatric
symptoms and made threats to self-harm, and thveastdifficult to give a prognosis.
He had experienced, in her view, a prolonged egisddnental ill-health, along with a
decline in his functioning. As a Registrar, Dr ®alas not entitled to give a final
opinion. As a result, the claimant's solicitors dmaenquiry of Dr McGovern, a
consultant psychiatrist at the Birmingham and SoliMental Health NHS Foundation
Trust. The solicitors asked for clarification ielation to Dr Abassi's view of a
deterioration between January 2006 and 5th Oct@béi. In reply, Dr McGovern
referred to a loss of memory of personal eventshe- amnesia appeared to have
coincided with the onset of mental symptoms -- Whi@d never been recovered over
the subsequent period. Dr McGovern went on toarpgbossible causes and rejected a
reluctance to seek help and malingering. He daatl it might be due to psychogenic
amnesia. Later in the letter, Dr McGovern saidagesed with previous psychiatrists
that the claimant was suffering from a psychosits severity was moderate. In
particular, Dr McGovern said this:

"I am afraid that like Dr Dale I find it hard to derstand the explanation
for his amnesia for events prior to coming to thi€. UThe most likely
explanatory factors are his psychotic illness anadorm of psychogenic
amnesia."

The Asylum Claim

To return to the asylum claim, the claimant lgacen an account to his solicitor in
December 2004. There he said that seven yearsopsty the Iranian security forces
had raided his home looking for his older brothweino was involved with a political
group. The claimant had tried to stop them fromnicg in and was beaten. His nose
and hand had been injured and his brother had tia&en by the security forces but the
claimant did not know where. The claimant's mothem died of a heart attack and his
father had died four months later of cancer. Tlhemant said that he had spent some
time working for the political group, under duredse told his solicitor that another of
the claimant's elder brothers was also involved lite same political group. That
brother had forced the claimant to assist him ahatestrations in setting fire to
photographs of Khatami and Khamenei. The clainsaid that the night the claimant
left his house, three officers had raided it. Th@mant's brother was at home. The
claimant panicked, grabbed a knife and tried tedten the officers but they would not
stop and he stabbed one of them and fled the hdaus#&anuary 2006 the claimant gave
an update to his solicitor of his account.

The claimant's asylum interview occurred inlye&pril 2008. The claimant said he
was unable to or could not answer the questions. cldim was refused on 15th April
2008. The matter then went before Immigration éuegrrester. On 5th August 2008
the Immigration Judge rejected the claim. The @udgid that the evidence before him
was scant in the extreme and came only from thesntite claimant's solicitor had
taken in 2004. The Immigration Judge said thatetiveas no evidence of the injuries
which the claimant had said he had incurred, desp# considerable medical attention
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he had received since 2005. It appeared to theddgudge that it was far more likely
such an incident occurred in the way describec ivere five years older than he said.
In fact, the Immigration Judge went on to find thia claimant was older than he
claimed. He noted that there was no evidence #settime and circumstances of the
claimant's departure from Iran. At paragraph slthmigration Judge said this:

"It was urged upon me that delay in the processihghe appellant's
claim for asylum has either caused his mental skner exacerbated it.
What appears clear from the medical reports is that appellant's
condition was manifesting itself in early 2005 andy have worsened by
his detention in March 2005 as a possible deportesofar as his suicide
risk is concerned that was the only occasion whenevidenced any
attempt to self harm to a significant degree. tBetonset of that medical
condition was clearly not triggered by delay. Hsaalso suggested that if
the claim had been processed within a reasonabledpef time, that that
would have resulted in a grant of DLR even if tglam claim had been
refused. However given my conclusion as to thelyikage of the
appellant he would have been aged 23 in 2006,gbéa appears to have
claimed in conversations with his peers in thatryea

The claimant sought a statutory review of the raffusut that was refused in late
October of this year.

The Law
(a) European Union Law

A number of European Union instruments havenhesed to advance the claimant's
case. First of all, the Charter of FundamentalhRigof the European Union ("the
Charter"”) [2000] OJ C364/1 is invoked. Article i&cognises a right to asylum as
guaranteed by the Geneva Convention and Protdemicle 47 of the Charter refers to
a right to an effective remedy and to a fair tnedry much along the lines provided for
in Article 6 of the European Convention on Humangh®s ("the European
Convention").

The second European Union instrument is thdiDiegulation EC 343/2003 of 18th
February 2003. In accordance with it member sthteg®e to assess, on the basis of
objective and hierarchical criteria, which one esponsible for examining an asylum
application lodged on their territory. The systésndesigned to prevent asylum
shopping and at the same time to ensure that eadima applicant's case is processed
by only one member state. In the recitals the Retigm refers to a common European
asylum system, and cross-refers to the fundameigfial set out in the Charter, in
particular the right to asylum guaranteed by AeitB. Article 2 contains definitions of
"applications for asylum" and "unaccompanied mihorsArticle 3, paragraph (1)
provides that member states shall examine theagtn of any third country national
who applies at the border or in their territoryaoly one of them for asylum. The
application shall be examined by a single membateswvhich is the one responsible
under the criteria set out in chapter 3. Therthésprovision alluded to earlier, Article
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6, which deals with claims by unaccompanied mindtsndicates that in the absence
of a family member, the member state responsilslexamining the application is to be
the one where the minor has lodged his or her egmin for asylum. Article 16 of the

Regulation contains the obligation of the membatestesponsible under the criteria in
chapter 3, when approached to take charge of ylamaseeker and, consequently, to
examine the application to do so. Article 16 apsovides that the member state
responsible for examining an application for asylumder the regulation shall be
obliged to:

"(b) complete the examination of the applicationdeylum."

The third instrument is the so called Qualifima Directive [2004] OJL 304/12. The

Qualification Directive in its first recital refereo the common European asylum
system. It also cross-refers to the fundamenghitsiin the Charter. Recital 12 refers
to the best interests of the child as the primanysaeration for member states when
implementing the directive. Article 13 of the Qiia&tion Directive says:

"Member states shall grant refugee status to d ttountry national or a
stateless person who qualifies as a refugee inrdacoe with chapters 2
and 3."

There follow in the Qualification Directive provasis such as Articles 26, 27 and 31,
which set out the right to access certain socialices and public services, and also the
right to employment, for those who qualify for rgée status.

The final instrument is Council Directive 2085/EC of 1st December 2005 [2005]
OJL 326/13 ("the Procedures Directive"). That Diree contains minimum standards
for procedures in member states for granting anmsidering refugee status. Article
6(2) says that member states shall ensure thatahdhhaving legal capacity has the
right to make an application for asylum on his er bwn behalf. Article 23, entitled
"Examination Procedure", provides that member statall process applications for
asylum in accordance with the basic principles guarantees of chapter 2. They shall
ensure that such a procedure "is concluded as a®@ossible without prejudice to an
adequate and complete examination”. In particuember states need to ensure that
where a decision cannot be taken within six months, applicant concerned shall
either be informed of the delay or shall receiveorutheir request, information on the
time frame within which the decision is to be expéc

"Such information shall not constitute obligatioor the member state
towards the applicant concerned to take a decisithin that time
frame."

(b) The Case Law

Turning to the case law relied on by the clamia this judicial review, the first

concern Article 6 of the European Convention on laorRRights and the nature of the
right given there. | have already referred to thiror provision in the European
Charter. Two cases decided by the Grand Chamb#reoEuropean Court of Human
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Rights refer to the application of Article 6 to hsy claims. The first cas&jaaouia v
France (2000) 33 EHRR 1037, says:

"The court concludes that decisions regarding térye stay and
deportation of aliens do not concern the deternonabf an applicant's
civil rights or obligations or of a criminal charggainst him, within the
meaning of Article 6(1) of the Convention." (Par@gn 40)

That was not a case which directly involved a cldon asylum. Nor did the
subsequent case BEkelinen v Finland, decided by the Grand Chamber on 19th April
2007. Nonetheless, the European Court of HumahtRgpid:

"It should be emphasised, however, that this sdoats distinct from
other cases, which due to the claims being madeeg@ded as falling
outside the civil and criminal heads of Article B¢ the Convention . . .
for matters of asylum, nationality and residencea icountry,Maaouia v
France. .. "(Paragraph 61)

The approach of the Grand ChambemMaaouia has been adopted by this court in
cases such @ (on the application of G) v Immigration Appeal Tribunal [2004] 1
WLR 2953, [17]. There is a limited exception. Husain v Asylum Support
Adjudicator [2001] EWHC 852 Admin, at paragraph 54, it wasighiat a claim by
destitute asylum seekers for support could be saidvolve a claim to a civil right
within the terms of Article 6. In general termisgtcase law in relation to civil claims
under Article 6(1) concludes that "civil* has thenootation of proceedings the result
of which is decisive for private rights and obligas. The decision oKonig v
Federal Republic of Germany[1978] 2 EHRR 170 is a leading authority.

The second body of case law the claimant reflerss that concerning delay in
processing asylum claims. The leading cas® igon the application of FH) v
Secretary of State for the Home Departmen{2007] EWHC 1571 (Admin). There
Collins J considered a number of cases which weténitial claims cases, although he
regarded one as akin to an initial claim case.rf8sea witness statement from a Miss
Miles of the Home Office, which was before the ¢onf~H. She said that some of the
legacy cases were initial cases, but only a miypafitthe backlog of the some 450,000
cases. In his judgment, Collins J said that detdyl2 months or more in dealing with
initial claims to asylum may well need an explaoatbut, provided the approach of the
Secretary of State was based on a policy whichfaiagnd applied consistently, such
delays could not be regarded as unlawful. Collineferred to Miss Miles' statement
where she identified the different categories adesawhich were to obtain priority.
Included were cases which were truly exceptiondl@mpassionate cases. The Home
Office would attempt to resolve these cases wighialatively short period of time.

InR (on the application of S) v Secretary of State fdhe Home Department[2007]
EWCA Civ 546, the claimant had entered the Uniteédgidom at the same time as his
cousin and they both applied for asylum. The cowss successful. The claimant's
case had not been dealt with. There had beenieymtgcision to defer consideration
of older asylum applications so as to meet ceqaifiormance targets. As a result, the
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claimant was only interviewed a number of yearsrla 2004 and his asylum claim
then rejected. The Taliban regime in Afghanistad been removed and it meant that
he was no longer at risk. Discretionary leaveetmain had been refused. In the Court
of Appeal, Carnwath LJ said that the postponemdmblesale of all old cases was
arbitrary and unlawful and it amounted to an abafspower. He held, however, that
the court itself could not grant indefinite leaverémain. Carnwath LJ said the absence
of a decision had been caused by a deliberate atamviul policy to postpone
considering a category of cases which he said wédysfor political reasons and
without regard to fairness and consistency. Hisdkbip went on to observe that the
statute implicitly contained a right that claim®ald be dealt within a reasonable time.
That concept allowed a variation depending on tiene of the application, available
resources and difference in circumstances, andébds of different groups of asylum
seekers. Nonetheless, fairness and consistency also vital considerations. In
conclusion, the Court of Appeal held that the couas entitled to conclude that the
claimant in that case would have obtained exceglid@ave to remain, and later
indefinite leave to remain, and that his failurebgain it was caused by illegality.

The third body of jurisprudence | was refertedncludes the well-known cases of the
European Court of Justice, Case C4793ncovich [1991] ECRI-5357 and Case
C46/93Brasserie du Pecheu1991] QB 404. These establish a right to dama&ges
breaches of European lawrancovich, of course, was a case where there was a failure
to implement a directive. The court said that @swnecessary for member states to
ensure that directives took full effect. Membeaatas had an obligation to protect the
rights which a directive conferred on individualshe effect of a directive's rules
would be impaired and the protection of its rightsakened if individuals were unable
to obtain redress when their rights were infrindggda breach of community law for
which a member state could be held responsiblee Hiuropean Court of Justice held
that the directive in that case entailed a grantigtits to individuals, and that if a
member state had not implemented it then, as leng was possible to identify the
content of the rights and the existence of a caasak between the breach of the state's
obligation and the loss suffered, the member stat® liable for damagesBrasserie

du Pecheurwas not a case of a directive not being implenteritet nonetheless the
principle was reasserted.

The Claimant's Case

Let me turn to the claimant's arguments in taise. The claim is firstly a claim for
damages on the basis (1) there has been a bredlocd Bliropean Convention; and (2)
because the United Kingdom has infringed a dutgpwes the claimant under the
various European Union instruments mentioned: thablib Regulation, the
Qualification Directive and, to some extent, thed@dures Directive.

(a) Article 6 ECHR and EU Law

The argument starts with a consideration ofcket6. Mr Bedford began by drawing
attention taHH (Iran) v Secretary of State for the Home Departnent [2008] EWCA

504, where Longmore LJ (with whom the other memlbéthe court agreed) said that
the question of whether Article 6 applied to anl@syclaim was an important point to
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be determined in the light of the Qualification &itive. It will be obvious that the
jurisprudence referred to earlier is against thatppsition. The argument of Mr
Bedford is that the situation has changed compleded that that jurisprudence has
been rendered redundant. No longer can asylunedsrded as the grant of a right by
means of administrative discretion.. dfanuzi v Secretary of State for the Home
Department [2006] UKHL 5; [2006] 2 AC 426.

In Mr Bedford's submission the United Kingdams,a result of European Union law, is
bound by the Qualification Directive. The rightisen by that Directive are such that
Article 6 of the European Convention now applieghi@ context of this claimant's case.
That follows, Mr Bedford says, because Article ¥3tlee Directive obliges member
states to grant refugee status to applicants whalifgufor it. It is a mandatory
requirement. Asylum is no longer a matter of diion. As well, the grant of asylum
gives rise to other rights under the QualificatibDirective, such as the right to
employment, housing and social benefits. All theghts, conferred by European
Union law, mean that Article 6 of the European Gamtion now comes into play in
asylum claims.

The difficulty | have with this argument is thiaflies in the face of the two decisions of
the Grand Chamber of the European Court of HumaghtRi One of those decisions
post-dated the Qualification Directive, althougtadcept that the Directive was not
drawn to the attention of the Grand Chamber. Itildoe a very brave judge sitting in
the Administrative Court who diverges from the gmrudence expounded in two
decisions of the Grand Chamber of the European tGduduman Rights. But even
taking on board Mr Bedford's arguments, | cannettbat the Qualification Directive
changes for the United Kingdom the nature of tghts of someone seeking asylum. It
does not alter the nature of the right to claimlasyitself. Nor does it change the
obligation to determine asylum claims. Those sghere already in our law. For more
than half a century the UK has been under a manddiaty to consider a claimant's
asylum claim. Mr Bedford underlined his argumeytéference to the special position
of children in the Dublin Regulation and the Queéfion Directive. That, to my mind,
does not advance the argument. Mr Bedford faiteddévelop this point. | can
conceive that there may be some impact on our fatheo"best interests of the child”
aspect of the Qualification Directive in cases vwehtre child is accompanied, but that
does not apply here. Notwithstanding Longmore hil$ that it may be that Article 6
needs to be reconsidered in the light of the Qgatibn Directive, | am not persuaded
it does.

The Qualification Directive, in as much asetters to other rights such as employment
rights or housing rights, does not confer absaligiets to those benefits. It is couched
in terms of the right to access those benefits.myoview, the intention was to ensure
that once granted asylum or similar status, a pesth as the claimant should be
treated equally with other persons in this counffpe Qualification Directive has to be
seen against its background, which was to ensulegaee of consistency between
member states in their approach to asylum appkcamhe fact was that some states in
the European Union did not confer equal rightsiasé granted asylum as enjoyed by
ordinary citizens. So | am not persuaded thatQhbalification Directive changes the
nature of the Article 6 jurisprudence on asylumroknts.
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(b) Delay

Mr Bedford says that the claimant's case has hanecessarily delayed. Delay cannot
give rise to a substantive right to remain buk#ds to certain consequences because
the claimant has lost an opportunity to put hiscaken mentally he was able to do so.

The decision on asylum was made earlier inyde. The refusal was in March and
there was an appeal hearing within some four monthke claimant is before me
today. The lapse between the issue of these miogeein October 2007 and the
hearing today has been relatively short. Ovetiadl,claim does not seem to me to have
involved an unreasonable delay. There was delay f6eptember 2004 until April
2005 but the Secretary of State was trying, noéaswonably, to remove the claimant to
Greece. There was no medical evidence availabltheéoSecretary of State until
mid-2007 to the effect that delay was arguably iotipg on the claimant's mental
health. When that did become available towardetiteof 2007, the Secretary of State
said she would accelerate her consideration ofldimn.

But Mr Bedford then says that the delay invdlie considering the matter prior to this
year has been such as to deny the claimant thertopgy of putting a successful
asylum claim. He refers to the case law, in paldicthe judgment of Collins J iRH
[2007] EWHC 1571 (Admin), and submits that the ged& 12 months or more needs
an explanation. He also refers to the long dekwben the initial asylum claim and its
determination earlier this year. In particular, feéers to Mr Nelson's statement that
something obviously went wrong in the Home Offinerelation to this claimant's case.
Mr Bedford says that if the claimant had been d@bladvance his claim in calendar
year 2006, when the medical evidence demonstrdtatl te was still reasonably
competent, it might well be that he would have bable to found a successful claim.
Because he lost the opportunity to have his asylam determined during that period
and that gives rise to a claim for damages. Mrf@edalso invokes the decision of
Carnwath LJ inS [2007] EWCA Civ 546. Therefore | am able to rethié matter so
that the claimant can be considered for discretipri@ave to remain. In all, Mr
Bedford's argument is that this claimant's casexiseptional. It should have been
determined at least by the end of 2006, when hereasonably well mentally. Instead,
it was determined earlier this year when he wastaflgnunfit and unable to give
evidence.

In my view, the argument falls down at the végst on causation. There is the
medical evidence, which | referred to earlier, whdemonstrates that in 2006 the
claimant was reasonably competent but there wagkseguent deterioration. But the
fact is that in 2005 the claimant had been sectian&ler the Mental Health Act. So
even if the matter had been handled more expedltipso that he had his asylum
interview and hearing before the end of 2006, thereo guarantee that the account
which he was able to give to his solicitor in Det@m2004 would have been capable
of being advanced by him at that point. The mddgalence seems to me to indicate
that the claimant has fluctuated over the periodesine arrived in the UK in terms of

his mental condition. The claimant has not bedpdukeby what | find to be, on the

Home Office evidence, a failure on his part to repdien required to do so. Given the
claimant's mental condition in 2005, and the figdof the Immigration Judge that his
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mental condition was not caused by the delay, @mseto me that the claim for
damages for any lost opportunity or otherwise dussarise on the facts of this case.

There were, as | have indicated earlier, problen the Home Office. But this was no
abuse of power as i [2007] EWCA Civ 546. It is well established traglay does
not give rise to any substantive right for leaverémain in the United Kingdom.
Moreover, | cannot see that Article 23 of the Pdace Directive adds anything to the
rights of claimants for asylum to have their cgseeslily determined.

For the sake of completeness | should addl #wa somewhat troubled by the medical
evidence which indicates that in some respectsethmay have been some
unwillingness on the part of the claimant to coapemwith those in authority. As well,

Dr Dale's evidence about his possibly feigning stpgms is a matter of concern.

However, since these matters have not been agitafede me | rest only on the factors
to which | have already referred.

Conclusion

The result is that, in my view, the claimanhat entitled to damages, either as a result
of Article 6 (there was no breach) or as a rest@lamy European Union law. In
addition, 1 am not persuaded that his claim retptio discretionary leave to remain
should succeed. There was no gross failure opdheof the Secretary of State to deal
with his claim. The delay was not unreasonable pdrticular, it did not lose him the
opportunity properly to advance his case. Thereeweoblems, as identified in Mr
Nelson's statement, but these are not comparalite tavholesale policy which was so
devastatingly criticised and held to be unlawfulOarnwath LJ's decision & In this
case the failures were individual failures. Thegsure on resources of dealing with the
massive backlog of some half a million cases miggit be a partial explanation for the
administrative failing in this claimant's caserefuse the relief.

Is there anything else?

MR JOHNSON: My Lord, we do not seek any atian for costs.

MR BEDFORD: | would ask for the claimant's pelly funded costs to be assessed.
MR JUSTICE CRANSTON: Yes.

MR BEDFORD: My Lord, | would ask also for leaio appeal. My Lord, as you said,
it would be a brave decision of a judge in the Adistrative Court to depart from the
authorities. But, my Lord, you also pointed outtthe Court of Appeal indicated that
the possibility existed. That is what | have ty Barelation to the Article 6 point. My

Lord, the Fundamental Charter of Rights, Articlel@es give one a right to a fair trial.
Another point is that, as | understand it, my Ldrdhave not dealt with the question
whether delay was unlawful.

MR JUSTICE CRANSTON: I think | said that righit the end, Mr Bedford. You can
have the costs assessment but you will have to gloet Court of Appeal. Thank you
very much.
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