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MIGRATION - appeal from a decision of a Federal Magistratgewing a decision of the
Refugee Review Tribunal — Iranian citizen who livadhe United States of America for 21
years and served in the United States Navy — whetiner of law by the Federal Magistrate
in not finding that the Tribunal made a jurisdiciab error in finding that appellant has no
well-founded fear of persecution in Iran — no ewicke — whether jurisdictional error in
finding that the Iranian authorities would accepe appellant’'s explanation of his United
States Navy service — whether material existedrbetoon which the Tribunal could have
reached this finding -Wednesbury unreasonableness — whether a decision which is
unreasonable in thé/ednesbury sense is amenable to judicial review — whetherirfigahot
formed reasonably or effected by illogicality

Held: Appeal allowed. Tribunal accepted Iran was a “swememy” of the United States and
therefore finding that the Iranian authorities wbblave little or no interest in the appellant
because he “only reached the relatively low rankiohan” during his service in the United
States Navy was not open to it on the material leefo No findings as tdMednesbury
unreasonableness or illogicality.
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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
QUEENSLAND DISTRICT REGISTRY QUD138 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: QAAA OF 2004
Appellant
AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL

AND INDIGENOUS AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: COLLIER J
DATE OF ORDER: 6 DECEMBER 2007
WHERE MADE: BRISBANE

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The decision of the Jarrett FM dated 17 Mardd620e set aside.
3. The decision of the Refugee Review Tribunal bashed.

4, The decision be remitted back to a differentystituted Tribunal to be heard and
decided again according to law.

5. The first respondent pay the appellant’s cokteeappeal and the application.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

This is an appeal against a decision of a Jafdttof 17 March 2006. The Federal
Magistrate dismissed an application for judicialiesv of a decision of the Refugee Review
Tribunal (“the Tribunal”) handed down on 19 DecemB@03. The Tribunal had affirmed a
decision of a delegate of the Minister for Immigyat and Multicultural Affairs (“the

Minister”) made on 26 July 2002 to refuse the gird protection visa to the appellant.

The appellant seeks the following orders:

a. awrit of certiorari to quash the decision & lbarned magistrate

b. a writ of prohibition against the first respontlacting on the decision

c. a writ of mandamus remitting the decision bazkhte second respondent to be
determined according to law

d. an order that the first respondent pay the #pméd costs of the appeal and the
application.



Background

The appellant is a citizen of Iran. He was boriiémran in 1956. However he has not
lived in Iran since 1978, having lived for 21 yearshe United States of America. He arrived
in Australia from the United States with his son 2hJuly 1999 in possession of a three
month visitor visa. He did not depart Australiaaiccordance with the visa requirements and
was located by the then Department of Immigratidticultural and Indigenous Affairs
(“the Department”) working illegally in Perth in Ma001. At this time the appellant was
granted a bridging visa to make arrangements teeléle country. He did not do so, but
instead relocated to Brisbane where he was ageatdd by the Department in May 2002 and

placed in detention.

On 31 May 2003 the appellant unsuccessfully agpfer a protection visa. On
29 July 2003 the appellant applied to the Refugegidv Tribunal for a review of the
decision of the delegate of the Minister not tongra protection visa. The appellant
subsequently appealed the Tribunal’'s decision & Rederal Magistrates Court and the

Federal Magistrate’s decision to this Court.

| understand that when leaving the United Stateduly 1999 the appellant held a
United States permanent residence visa which wias fea a further two years at the time of
his departure from the United States. It appeaas the appellant was unaware that the
permanent residency visa would expire if he spam years outside the United States.
Subsequently, his visa was not renewed. | furthaderstand that the appellants’ legal
representatives have made inquiries in the UnitateS regarding the appellant’s status, but |
understand that the appellant now has no more tigh¢side in the United States than any
other potential visa applicant seeking to entet tdwauntry. This is further complicated by
charges which are pending against the appellanthutalate tojnter alia, his breach of the
custody order in relation to his child. | understdhat this means that the appellant may not

be able to enter the United States either temppmarpermanently.

The Tribunal’s decision

The appellant raised a number of issues beforeTtflgunal in support of his
application. These included:
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- that the appellant had no right to return to argide=in the United States, and he
feared that he would be unjustly imprisoned (imtieh to the outstanding charges
arising from the Family Court proceedings, and aravd issued in August 1999
for “unlawful flight to avoid prosecution”) and percuted by members of the
community if sent back there. In any event, at ¢bepletion of any period of
sentence imposed on him he would be returned to Ira

« he had been absent from Iran for 26 years and rm®ahNestern appearance (for
example, he now wears Western clothes and speagiswith an accent)

« he had served two years in the United States Nadyveould be persecuted in
Iran because of this service

- he can be identified as being a supporter of thedéo Shah of Iran and will be
persecuted for this

« he will be persecuted for his conversion to Charsty

- he would be forcibly conscripted and attacked bysliu soldiers

+ he faces serious human rights abuses.

The appellant stressed before the Tribunal theafdsr of persecution in Iran was as a
result of the combination of his claims. In partasuhat he has not lived in Iran for 26 years
and during most of that time he has been living &hristian in a Christian country that is
the sworn enemy of Iran, that he served for moaa tlwo years in the United States Navy
and that he has publicly supported the former Shadh criticised the government that

replaced him.

The Tribunal's findings are set out at pp 8-13 thé decision. The Tribunal
considered whether the appellant was someone tomwlkastralia owes protection
obligations under the Refugees Convention 1951. Tileunal found that the appellant’s
political activity and comments in support of thea8 were now made over 25 years ago and
that the appellant has not ever been an active Mbist. Further the Tribunal held that the
available information suggests that many formempsug of the Shah continue to live in or
visit Iran without being persecuted. While the Tkl agreed that the appellant would most
likely be questioned on his return, if for no otlileason than that he has been outside the

country for 26 years, it did not consider that reuld be persecuted.

In regards to the appellant’s religion the Tribufoaund that the appellant would be
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able to fulfil his religious needs by attending dtuand meeting with fellow practitioners, as
he did in Australia. The Tribunal did not believat there was a real chance of persecution

for reasons of religion in the reasonably foreskealiure.

Further, the Tribunal did not accept that he dppélwould be conscripted and that
his fears relating to serving in the Iranian armsedvices are well founded. It found that the
authorities will have no interest in punishing hion his historical connections to the Shah
regime, particularly in light of his lack of pob&l activity in the intervening 25 years. It
further rejected the assertion that there was bhaence of persecution on account of his
service in the United States Navy. The Tribunalnfbuhat the authorities could satisfy
themselves that he posed no threat to Iran, haunhg served in the United States Navy for

two years some 13 years ago and having only reagiheldtively low rank.

The Tribunal noted that some Iranian citizenstheesubject of serious human rights
abuses but that even when considering the cumalataims of the appellant together the
Tribunal could not be satisfied that he appellaad b well founded fear of persecution for a
Convention reason. As such he was not a personhomwAustralia owed protection

obligations.

The Tribunal noted at p 8 that they had not carsd whether the appellant had
effective protection in the United States as ttmuesdid not arise for determination, the
Tribunal having found that the appellant did natefea real chance of persecution in his

country of nationality.

The Federal Magistrates Court

On 16 January 2004 the appellant sought judielew of the Tribunal decision in

the Federal Magistrate’s Court of Australia.

The grounds for review raised before Jarrett FMevas follows:

- that the Tribunal exceeded its jurisdiction in nmakits decision to affirm the
delegate’s decision

- that the Tribunal made a jurisdictional error inding that the applicant did not
have a well-founded fear of persecution should éedburned to his country of



origin in that:

o

(0]

the Tribunal did not identify the proper legal testpersecution

having accepted that the applicant had been at@ri®r many years, that he
had lived in the United States of America for 2hnge that he had served in
the United States Navy for more than two years, thatl he had not been in
his country of origin for more than 25 years thétinal made a jurisdictional
error in that no reasonable Tribunal could havenébthat he did not have a
well-founded fear of persecution if he returnedhat country (“Wednesbury”
unreasonableness)

having found that he would be interviewed by théharities on his return
about his religious beliefs, the Tribunal failedctmsider the fact that the laws
of Iran prescribed the death penalty for peopldhsagthe applicant, a convert
to Christianity, and whether that fact could giiserto a well-founded fear of
persecution on his part

having found that the authorities can examine &igise records and question
him on his return in relation to his service in tbaited States Navy the
Tribunal failed to consider whether the manner inich such questioning
could reasonably be expected to be conducted cowe rise to a well
founded fear of persecution

the Tribunal made a jurisdictional error in thatfailed to have regard to
evidence before it concerning arbitrary arrest hg tauthorities in the
applicant’s country of origin, imprisonment of pé®olely on account of
their beliefs, torture and ill-treatment of detaeean the prisons of his country
or origin, the refusal of the country’s governingdly to adopt laws against
torture and the role of morality forces in attackiopponents of the regime,
when considering whether a person such as thecapplhad a well-founded
fear of persecution in his country of origin

the Tribunal made a jurisdictional error in thabitached the rules of natural
justice in indicating to the applicant at the hiegrbefore it that it did not need
to hear any further evidence about the treatmeat the applicant could

expect at the hands of the authorities in his agusftorigin.

The Federal Magistrate was not satisfied thatetheas a breach of natural justice as
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alleged by the appellant (at [40]) or that the dlppé demonstrated any error on the part of
the Tribunal (at [41]). Jarrett FM at [24] throu§D] analysed the Tribunal’s response to

each claim of the appellant. In particular, his Blanfound:

- there is no basis for the suggestion that the Tiabulid not identify the proper
legal test for persecution

« the Tribunal considered the fact that the appeltead converted from Islam to
Christianity, and did not ignore the evidence tbatversion alone can result in
not only “severe repression”, but also “administnatof the death penalty”.
However, the Tribunal considered whether there avessal chance that the Iranian
authorities would persecute the appellant becausehi® conversion, and
concluded that no real chance of persecution ekiste

- the reasoning of the Tribunal was neither illogioal irrational. The appellant’s
challenge to this aspect of the matter is simplyatempt to review the merits of
the Tribunal’s decision

« the Tribunal acknowledged the gravamen of the #@med case, and considered
that each of the matters raised by the appellaghtrhave a cumulative effect,
however the findings of the Tribunal were openlonfacts

« the Tribunal had regard to the country informatielied upon by the appellant in
his adviser’s letter to the Tribunal

- the Tribunal considered the appellant's claim to @enonarchist against the
available country information provided by the ajgefs advisers

- the Tribunal accepted that interrogation of theedlppt might take place

« his Honour was not satisfied that there was a lredcnatural justice as the
appellant alleged, or that there had been a norplante with Div 4 of Pt 7 of
theMigration Act 1958 (Cth).

Appeal to this Court

In this Court both the appellant and the firspaxent were represented by Counsel.
The notice of appeal raised the following grountlampeal, almost identical to those raised
before Jarrett FM:

- Jarrett FM made errors of law in not finding thia¢ tsecond respondent made a

jurisdictional error in finding that the appellagid not have a well-founded fear
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of persecution should he be returned to his cowftorigin in that:

o the second respondent did not identify the propgalltest for persecution

o0 having accepted that the applicant had been at@mri®r many years, that he
had lived in the United States of America for 2ange that he had served in
the United States Navy for more than two years, thatl he had not been in
his country of origin for more than 25 years thétinal made a jurisdictional
error in that no reasonable Tribunal could havenébthat he did not have a
well-founded fear of persecution if he returnedhat country

o0 having found that he would be interviewed by thé¢harties on his return
about his religious beliefs, the Tribunal failedctinsider the fact that the laws
of Iran prescribed the death penalty for peopldhsagcthe applicant, a convert
to Christianity, and whether that fact could giiserto a well-founded fear of
persecution on his part

o having found that the authorities can examine @igise records and question
him on his return in relation to his service in tbaited States Navy the
Tribunal failed to consider whether the manner ihichh such questioning
could reasonably be expected to be conducted cowe rise to a well
founded fear of persecution

o the Tribunal made a jurisdictional error in thatfailed to have regard to
evidence before it concerning arbitrary arrest hg tauthorities in the
applicant’s country of origin, imprisonment of pé®solely on account of
their beliefs, torture and ill-treatment of detasen the prisons of his country
or origin, the refusal of the country’s governingdly to adopt laws against
torture and the role of morality forces in attackiopponents of the regime,
when considering whether a person such as thecapplhad a well-founded
fear of persecution in his country of origin

o the Tribunal made a jurisdictional error in thabieached the rules of natural
justice in indicating to the applicant at the hegrbefore it that it did not need
to hear any further evidence about the treatmeat the applicant could

expect at the hands of the authorities in his aguftorigin.

The applicant’s submissions

17 Mr Estcourt QC for the appellant submitted in stemyras follows:
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the conclusion of the Tribunal that the appelladtrbt have a well-founded fear

of persecution because:

o he was only an apostate and not a Christian pipstyt

o he had not criticised the Islamic Revolutionary ggmiment since he first went
to live in the United States 25 years ago

o he only reached the “lowly” rank of airman in thenitéd States Navy and
therefore he would not be a person the authoritiekan would have any
interest in punishing

was “Wednesbury unreasonable” and both irrational and illogical

it was illogical in the extreme, perverse and mestlfy wrong in the sense

discussed by YoungJ iNWFP and VWFQ v Minister for Immigration and

Multicultural and Indigenous Affairs [2006] FCA 231to conclude that the Iranian

authorities would examine the appellants Navy serviecords and satisfy

themselves that they did not disclose that the lepevas any threat to Iran

the Tribunals’ conclusion in relation to the asserthat the appellant “can inform

them that he was never properly rewarded for hidysefforts in the navy” and

other quantitative aspects of the appellants UniBtdtes Navy serve was

capricious, perverse and disclose manifest errimrggo jurisdiction

it was not relevant how long the appellant servethe United States Navy, or the

level of his rank, or whether he felt sufficientigwarded or appreciated by the

United States Navy to whether he would be of irstiete the Iranian authorities.

What would be of moment was the authorities’ petioapof the political conduct

of an Iranian opponent of the current governmento wévaded military

conscription in the service of his own country dledl to and joined the armed

services of Iran’s enemy

the Tribunal’'s unreasonable approach failed to eppate and decide upon the full

import of the evidence before it concerning theitpms as to Iran

given that the Tribunal found that the appellantildacome to the attention of the

authorities in Iran and that the legal sanctiondpostasy is the death penalty, and

given the appellants overall history, the chance hoh suffering serious

persecution was not one which could be discounsetfaafetched” “remote” or

“insubstantial”

the Tribunal failed to take into account the vestevant considerations of
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arbitrary arrest, imprisonment of people solelyamgount of their beliefs, torture
and ill-treatment of detainees, the refusal of @adopt laws against torture and
the role of “morality forces” in attacking opponenif the regime to determine
whether the appellant (who has 21 years of resgl@mahe United States and
served in the United States Navy) has a well-fodrfdar of persecution

- the Tribunal accepted the appellant's characteéoisabf the United States as
Iran’s “sworn enemy”

« to have concluded otherwise than that the appeHladt more than a “remote”,
“insubstantial” or “farfetched” chance of a thrett his liberty or physical
harassment or ill-treatment at the hands of theidraauthorities was so totally
unreasonable that no reasonable Tribunal couldeaai such a conclusion and it
is an irrational and illogical conclusion not basedany evidence or findings or
inferences of fact supported by logical grounds.

The respondent’s submissions

Mr Bickford for the respondents submitted in surmyress follows:

- the grounds of review sought to be advanced byagpellant are not open on a
matter of this nature and in any event, there ibams for any one of the grounds
sought to be advanced by the appellant

- the scope of jurisdictional error is very limiteddaa matter can easily fall out of
focus when one spends too much time analysing tibeifals reasons

« it is not finally settled whether or not a decisiahich is unreasonable in the
sense explained imssociated Provincial Picture Homes Ltd v Wednesbury
Corporation [1948] 1 KB 223 is amenable to review for jurischotal error

- however, there is clear Full Court authority thites that a lack of logic in a
Tribunal's reasoning does not, of itself, give rise an error of law or
jurisdictional error:NACB v Minister for Immigration and Multicultural and
Indigenous Affairs [2003] FCAFC 235

- in any event, the decision of the Tribunal wasuroeasonable in théfkednesbury
sense or in the sense that it was so irrationdlogrical and not based on findings
or inferences of fact supported by logical grourtelen if these grounds gave rise
to jurisdictional error they are not made out iis ttase

- the argument that a finding unsupported by evidemt®unts to an illogical
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finding is not supported by authoritie8WST v Minister for Immigration and
Multicultural and Indigenous Affairs [2004] FCAFC 286

- the findings made by the Tribunal with respecthe appellant’'s United States
navy service and how the Iranian authorities migétv it were reasonably open
to it and the Tribunal had regard to all the alddaevidence in forming its
conclusions

- the Tribunal clearly understood the test as to hrethe combination of factors in
the appellant’s case (including his United Stageg/rservice) would give rise to a
well-founded fear of persecution for a Conventieason. Further, the Tribunal
stated the test correctly and applied the tedfisetdacts as found

- it would be a wrong approach for this court, unttee guise of attacking the
Tribunal’'s reasons as being unreasonable or in sesrese giving rise to
jurisdictional error, to find that this court wouldot have reached the same
conclusion:Minister for Immigration and Multicultural Affairs v Eshetu (1999)
197 CLR 611

« the Tribunal applied the correct test with respectvhether there was a “real
chance” of the appellant being persecuted and ikare basis for any contention
to the contrary

- the Tribunal dealt with the appellant’s claims @rgecution based on religion,
and the Tribunal's findings that there was not al rehance that he faced
persecution by reason of his religion in the reabbn foreseeable future was
reasonably open on the available evidence. Thaumalks findings in this regard
were findings of fact and not reviewable by thisu@o

+ inevitably there will not be “perfect” evidence be# the Tribunal in cases of this
nature. The findings the Tribunal made were opeahda the evidence

- even if the Tribunal's findings were against thedemce and the weight of the
evidence, such a result does not give rise to r@m ef law

- there is no basis for the assertion that the Tabdailed to take into account

relevant evidence.

Consideration

It is not in dispute between the parties that:

- the Court is entitled to set aside a purported si@ei of the Tribunal if the
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Tribunal has committed jurisdictional error

« the scope of jurisdictional error is not finallytted

« it is not finally settled whether or not a decisiahich is unreasonable in the
sense explained ikVednesbury Corporation [1948] 1 KB 223 is amenable to
review for jurisdictional error

- the appellant in this case has claimed a well-fedntéar of persecution for a

Convention reason.

20 At the hearing, Mr Estcourt QC for the appellanbrsitted that there were essentially

three separate bases for the appellant’s case lylame

1. No evidence: If there is no evidence in the casa aftical step in the Tribunal’s
ultimate conclusion then that constitutes a juasdnal error. The critical step in
this case was in respect of the Tribunal concludivay, once the appellant went
back to Iran and was intercepted and interrogatethé authorities, they would
accept his explanation about his United States reetyice. There was no
material as to how the Iranian authorities migldacteto the appellant’s navy
service and that is jurisdictional errdGB v Minister for Immigration and
Multicultural and Indigenous Affairs [2003] FCAFC 231and re Minister for
Immigration and Multicultural Affairs ex parte Epeabaka (2001) 206 CLR 128.

2. “Wednesbury unreasonableness”. The Tribunal's decision mustatienal and
logical and based on findingédednesbury Corporation [1948] 1 KB 223 S-GB
v Minister for Immigration and Multicultural and Indigenous Affairs [2003]
FCAFC 231.

3. The state of satisfaction that there was no welhfted fear of persecution was
not formed reasonably on the material before thieuhal: Applicant M164/2002
v Minister for Immigration and Multicultural and Indigenous Affairs [2006]
FCAFC 16.

21 There is clear overlap between bases 2 and 3| Heal with each of these bases in
turn.
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No evidence

An administrative decision made on the basis ofemlence is invalidSnclair v
Mining Warden at Maryborough [1975] 132 CLR 473 per Barwick CJ at 479-480, Gibiat
483, Stephen J at 485, Murphy J at 488; Mason GAu#tralian Broadcasting Tribunal v
Bond (1990) 170 CLR 321 at 358Mlinister for Immigration and Multicultural and
Indigenous Affairs v SGLB [2004] 207 ALR 12 at [39]-[41]. This may be cordred with a
decision against the evidence or theight of the evidence, which does not form the basis of
jurisdictional error:Collins v Minister for Immigration and Ethnic Affairs (1981) 36 ALR
598 at 601.

It is clear that in reaching its decision, theblinal is not limited to the evidence that
is formally put before it: s 353(2) Migration AcAs observed by the Full Court 8-FGB
[2003] FCAFC 231 at [21]:

“Subject to the other provisions of the Act, indhglthe implied and express
requirements of procedural fairness, the Tribumaal inform itself as it thinks

fit, including acting on information that is ‘publi Nor should it be forgotten

in this context that in the course of their dufiegounal members may well
come to have a relatively detailed understandinghef political and legal

situation in various parts of the world. Within thenits imposed by the Act

itself there is nothing to prevent members fromngshis information.”

In this case the Tribunal considered both inforamaprovided by the appellant, and

“public” information. In summary, this informatiomas:

- that the appellant “has been out of the country2®ryears, mostly living in a
Christian country that is Iran’s sworn enemy; he trked in the United States
Navy and will be imputed to be opposed to Irantfat reason; he has publicly
supported the Shah and criticized the governmeat téplaced him; he has
avoided military service; and he has become a Gdunis

- the appellant held the rank of “airman” in the @ditStates Navy, that his role
was to inspect aircraft, and that he had a lowrsgotlearance

- that active monarchists who are associated withiggathat wield influence
outside Iran might encounter difficulties if thegturned to Iran. The Tribunal
noted a document entitldeinal Report (Iran) published by the UNHCR and the

Austrian Centre for Country of Origin Asylum Resgarand Documentation
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(ACCORD) at the seventh European country of origiformation seminar in
Berlin (11-12 June 2001)

« the Australian Department of Foreign Affairs ancade advised on 17 March
2003 that there was no evidence of Iranian autberitactively targeting
supporters of the former Shah, although an indafidctaught handing out pro-
monarchist leaflets in Iran would likely be arrekte

- the UK Home Office reportran Assessment October 2003 which observed that
the current regime in Iran has not in the pastdo®s it now act against Iranians
simply because they or their relatives were membktise Rastakhiz Party, which
was established by the Shah in 1975 to run a ortg-fsdate. The report also
noted that:

“There is no evidence of any pattern of action bg tegime today
against Iranians simply because at one time thag weddle-level or
low ranking functionaries of the Shah’s bureaucracy

« the UK Home Office repor€ountry Assessment Iran, October 2003 which noted
that proselytising apostates who commence pread@hmgstianity are likely to
face execution, although there had been no repbpp&rsons being executed on
the grounds of conversion from Islam since 1994, iarpractice Muslim converts
to Christianity may face obstacles such as notgoatmitted to university or not
being issued with a passport.

25 The appellant submits that, in reaching its deaisthe Tribunal erred in concluding
that, once the appellant went back to Iran and imgesrcepted and interrogated by the
authorities, they would accept his explanation athosi United States military service. The

appellant draws attention to the findings of thidinal that:

“It is likely that he will be questioned and hisspavill be examined and will
disclose that his family members were supportershef Shah, that the
Applicant made some critical comments about theegawent some 25 years
ago and that he worked in the USA Navy for morentha&o years. The
Tribunal finds that the authorities will have ndearest in punishing him for
historical connections to the Shah’s regime orcfiticising the Revolutionary
government when it first came to power, particylams he has not been
politically active or otherwise critical in the ervening 25 years. His service
was 13 years ago and he only reached the relatively rank of airman. He
voluntarily left after a little more than two yeafhe Tribunal does not accept
the argument that he will be imputed to be an enefrlyan because he was
employed by the Navy. The authorities can examisesarvice records and
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guestion him to satisfy themselves that his serdimes not disclose he is any
threat of Iran. He can inform them that he was neveperly rewarded for his

study efforts in the Navy. It finds that he doed fece a real chance of
persecution related to his US Navy service, fort tteason alone or in

combination with other aspects of his claims...”

In particular, the appellant submitted that th@ess no material before the Tribunal as
to how the Iranian authorities might react to tippelant’'s navy service. Accordingly, the
findings of the Tribunal in relation to the viewetlauthorities might take was based on no

evidence, and amounted to jurisdictional error.

In relation to this issue, at the hearing Mr Baokf for the first respondent submitted:

“So the fact that the Tribunal, in making its findithat he was in its view not
likely to suffer a real chance of persecution esdaio his US naval service for
that reason alone or in combination with other eratt- doesn’t necessarily
attract criticism by way of jurisdictional errorngply because there was no
direct evidence before the Tribunal as to what wdwdppen if he was placed
in that situation.

In other words, inevitably in cases of this nattinere won't be perfect

evidence before the Tribunal. The Tribunal can’ownfor absolute certain

what will happen in the event that this gentlemarraturned to Iran and

questioned about these matters. It can only makdiniys based upon the
evidence that it does have and based upon its oyarience and its own

views. That's all it can do.

So to say there’s no evidence to support a findinag - the actual findings

being that he would not be imputed to be an enefriyao because he was
employed by the Navy, well, that's a finding thatpen to them on the

evidence that they have. It's not a finding thagytimust make. They might
have gone the other way, but that's their rols. dt'fact-finding role and the
fact-finding has to be based on the evidence availavhich is the evidence

offered by the applicant.” (TS p 14 Il 27-43)

In the case before me, it is clear that the Trabwonsidered the submissions of the
appellant concerning his pro-monarchist views,dusvities over time, and his claims as to
his religion and formed conclusions based on tlisfas submitted by the appellant and
evidence before them, including public evidenceniy view, in relation to his Honour’s
consideration of the findings of the Tribunal witspect to these issues, no error appears

from the decision of his Honour.

However, once the Tribunal accepted that the dn8tates was the “sworn enemy”

of Iran, as it appeared to have done in its findjrigis difficult to identify the basis upon
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which the Tribunal could then conclude that appeli@ould not have a well-founded fear of
persecution upon returning to Iran, having servethe armed forces of that “sworn enemy”.
The material |1 have considered, and to which thbuhal referred, did not appear to be
relevant to the findings of the Tribunal with respéo that service - indeed the Tribunal
appeared to mix in its findings the clearly separasues of the political views and religious
beliefs of the appellant with his active service tire United States armed forces. By
implication, the Tribunal similarly mixed the eviuge upon which it was relying in reaching

its findings in respect of these issues.

In my view, it is noticeable that, notwithstanditite concerns of the appellant as
expressed at the hearing before the Tribunal, fevenrece at all is made by the Tribunal to the
obvious and serious tensions existing between thiet States and Iran at the time of and in
the year prior to the Tribunal decision, or to evide of those tensions which were widely
reported during 2003 and the subject of commentargports including those of the United
States Department of State (see, for example,

www.globalsecurity.org/security/library/report/2068s-pgt2002.htm).

The only obviously relevant evidence to which fréunal referred in concluding
that the Iranian authorities would have no ordiititerest in the appellant because he “only
reached the relativelyowly rank of airman” was that relevant to former low-level
bureaucrats in the Rastakhiz Party in Iran to whibhve referred earlier, namely the report
from UK Home Office and evidence from that repbstt“there is no evidence of any pattern
of action by the regime today against Iranians §yrbpcause at one time they were middle-
level orlow ranking functionaries of the Shah’s bureaucratyHowever the analogy cannot
be supported. There are clearly different circums¢a attending membership of a
“compulsory” party in Iran several decades ago, garad with the voluntary service by the
appellant in the United States Navy, a branch dtary service of - as found by the Tribunal

- the “sworn enemy” of Iran.

As a general proposition, it is true that:

- it is for the appellant to advance whatever evideoc argument he wishes to
advance in support of his clairAliebe v Commonwealth (1999) 197 CLR at 576,
re Minister for Immigration and Multicultural Affairs, ex parte Cassim [2000]
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HCA 50 at [9]), and

- as made clear by the Full Court Minister for Immigration and Multicultural
Affairs v Epeabaka [1999] FCA 1, a finding of fact will only go to fjisdiction if
that finding was not open on the evidence.

Further, 1 acknowledge the submission of Mr Bickifdhat evidence before the
Tribunal will not necessarily be “perfect”. Howeyet cannot see how, in these
circumstances, it was open to the Tribunal to amtelon the material before it that the
Iranian authorities would have little or no intdrgsthe fact that a returning Iranian had not
only lived in the United States for over twenty ggedut had served in the armed forces of -
as the Tribunal accepted - the “sworn enemy” afi.lBy way of comparison only, | note that
Australian law treats as very serious the servicarb Australian citizen in the armed forces
of an enemy state (for example, sAistralian Citizenship Act 2007 (Cth), div 80.1 in the
Schedule to theCriminal Code Act 1995 (Cth)). The appellant had contended that the
cumulative effect of factors relevant to him, irgilug his United States navy service, meant
that he had a well-founded fear of persecutiorminview the finding of the Tribunal with
respect to the view the Iranian authorities woualkktof his United States navy service, and
accordingly the unlikelihood of the appellant beswgpject to persecution in Iran, was not
open on the evidence before it. Accordingly, theiglen of the Tribunal in this respect is
attended by jurisdictional error.

Unreasonableness/irrationality/want of logic

In view of my decision with respect to evidencethirs case, it is not strictly necessary
for me to consider the alternative issues raisethbyappellant with respect Wednesbury
unreasonableness and irrationality and want ofclefithe Tribunal’'s decision. However, |
note the findings of his Honour below that reasgrohthe Tribunal was neither illogical nor
irrational and, having reviewed the decision of Tmdunal, consider that there is no error in
his Honour’s findings in relation to these contens. In any event, these grounds do not
appear to support claims of jurisdictional defetterms of Australian law. In particular, |
note the decision of the Full Court Andary v Minister for Immigration and Multicultural
Affairs [2003] FCAFC 211 with respect ¥ednesbury unreasonableness, and the decisions
of the High Court inBond 170 CLR (particularly per Mason CJ at 356 with whan this
point, Brennan, Toohey and Gaudron JJ agreed)hanéull Court inVWST [2004] FCAFC
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286 that want of logic does not form a valid badigidicial review.

Conclusion

In light of my findings the appeal must be allow&tie matter should be remitted to
the Tribunal for further consideration in accordamdgth the law. The appellant should have
his costs of this appeal and his costs of the appea before his Honour below.

THE COURT ORDERS THAT:
1. The appeal be allowed.
2. The decision of the Jarrett FM dated 17 Mardb62fe set aside.

3. The decision of the Refugee Review Tribunal bashed.

4, The decision be remitted back to a differentpstituted Tribunal to be heard and
decided again according to law.

5. The first respondent pay the appellant’s cokte@appeal and the application.

| certify that the preceding thirty-five (35)
numbered paragraphs are a true copy of the
Reasons for Judgment herein of the Honourable
Justice Collier.
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