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1. INTRODUCTION

This matter came before court by way of motion.
In the notice of motion it is stated that the &pit intends to make application
for the following orders:
1. Declaring that the decision of the Refugee Appeard taken on or about
13 July 2005, rejecting the applicant's appealreggahe decision of the
Standing Committee for Refugee Affairs ("Standirg@nittee”) taken on

or about 17 September 1997, in which his applicatar refugee status



and asylum was denied, was inconsistent with thes@ation 1996, and

unlawful.

2. Reviewing and setting aside the decision oRb&igee Appeal Board taken on
or about 13 July 2005 rejecting the applicant'ssappgainst the decision of the Standing
Committee taken on or about 17 September 1997.

3. Declaring that the decision of the Standing Caters taken on or about
17 September 1997 rejecting the applicant's agpicdor refugee status and asylum,
was inconsistent with the Constitution 1996, ankhwrful.

4. Reviewing and setting aside the decision ofStamding Committee taken on or
about 17 September 1997 rejecting the applicappBcation for refugee status and
asylum.

5. Declaring that the applicant is deemed to hawelafounded fear of persecution
on the grounds of his political opinion and membgr®f a particular group, as
contemplated by section 3(a) of the Refugees AGtdf3998.

6. Granting applicant asylum as contemplated btiae24(3)(a) of the Refugees
Act.
7. Declaring that the applicant's wife and hisdt@h are dependants of applicant as

contemplated by section 3(c) of the Refugees Act.

8. Directing third and fourth respondents to issuapplicant and his dependants
formal recognition of refugee status documentsomsemplated by section 27 of the
Refugees Act, within ten days from date of the orde

The respondents are opposing this application.

2. FOUNDING AFFIDAVIT

Applicant alleges that he is an adult male andtaonal of the People's Republic
of China. He is a member of the majority of thar@ke ethnic group. Presently he is
resident, together with his wife and four childrahQueenstown, Eastern Cape.

The Refugee Appeal Board on or about 13 July 26f#sted his appeal against
the decision of the Standing Committee in whichdgplication for refugee status and
asylum was denied.

In a letter dated 17 September 1997 the Standamgyndttee rejected his
application for refugee status and asylum as d @t his fear of persecution was not
well-founded.



He is a national of the People's Republic of Claind he was born on 25 April
1964 in Xiamen, Fujian Province, China.

Prior to his leaving China, he was a student atén University, Fujian
Province. On or about 5 or 6 June 1989 he sawva neverage, via a Taiwanese news
channel he had access to, of the Tiananmen Sqlea®gacre where a student protest
against the communist Chinese government was \tlglsappressed by the Chinese
military forces.

The following day he voiced his anger about thaesaare to his classmates.
He persuaded some of them to join him on the Xiabheirersity campus in protests
against the massacre. About a thousand studengsljom the said protests.

Together with other protesters, they marched atdbe Xiamen University
campus for a number of hours, chanting and waviaggods protesting against the
Chinese government's actions of 4 June 1989 orafiaen Square, as well as the
corruption in the government, the lack of freeddmpeech in China and calling for the
establishment of a multiparty government in China.

About two to three days after leading the protestch mentioned above, his
uncle, who was a policeman stationed at the Luj@oige station, which is located near
the Xiamen University campus, informed him that ploéce want to arrest persons who
encouraged others to participate in the protesthesron the Xiamen University
campus. His uncle further informed him that himeavas on the list of persons who
were to be arrested for instigating the protestcines.

After his discussion with his uncle, he immediptghcked his personal
belongings and fled to a friend who lived in Lang;A& small town that is approximately
200 kilometres from Xiamen. He lived with his figkfor about a year, as he could not
return to Xiamen as the people who participatethénprotest march on the Xiamen
University campus were still being arrested.

Only his close family members and friends knewwhereabouts.

His brother managed to bribe a passport-issuifigenfto issue him (the
applicant) with a passport and visa for Lesotho @manged and paid for a flight ticket,
via Hong Kong to Lesotho. He left China for Lesotin or about 15 June 1990.

He stayed in Lesotho until about 21 May 1991 wpelitical turmoil forced him
to leave that country. He entered South Africawad issued with a temporary
residence permit by the relevant authorities. Hatto live in King William's Town
with a friend where he found employment as a texlniin a textile factory. Factory
applied on his behalf for a work permit in the @skHe remained in King William's
Town for six months. Thereafter, he traveled taldNchu, where his employer applied
for a residence permit for Bophuthatswana. In 19@#tle working in Ga-Rankuwa he



obtained a residence and work permit.

Whilst in Lesotho he met his wife, Libin Fang. eSkas legally employed as a
contract worker until about 21 May 1991, when sqmoktical turmoil that forced him to
leave Lesotho, compelled her to leave Lesotho dls Wéer she left Lesotho she legally
entered and remained in South Africa with him.

0On 16 July 1993 they got married in Pretoria. dftis marriage with his wife
four children were born — first one was born orSkptember 1993 in Pretoria, second
one was born on 16 July 1997 in Bloemfontein, tloing on 22 July 1999 in Queenstown
and their youngest child was born on 24 Septem@@2 th Queenstown.

On or about 22 May 1996 he was informed thatéssdence permit would be
revoked. He could not go back to China for fegperfsecution. He applied for asylum
in South Africa and he was issued with a prohibgiedson's permit in terms of section 41
of the Aliens Control Act 96 of 1991 by the relevanthorities.

His past political activities place him at risklz#ing persecuted should he return
to China. He faces a threat of being arbitranhgsted and deprived of his freedom of
movement and liberty for the sole reason that meggaated in a public protest march
against the actions of the Chinese government.

The threats mentioned above amounts to persecamiorconstitute a violation of
his right to freedom of expression, his right teefdom of movement and his right to be
free from arbitrary arrest and detention as contatag in the 1949 Universal
Declaration of Human Rights.

Furthermore, should he return to China, he wdbdhce further persecution due
to the fact that he has four children in contramenof the Chinese government's
one-child policy.

He further alleges that it is a well recorded thett China has introduced a family
planning policy whichnter alia prohibits couples from having more than one chidly
in very few and particular circumstances are exoaptallowed. Chinese government's
family planning policy is enforced through variaugthods and amongst others is
forceful sterilisation, abortion of foetus, levyidgproportionate high fees on parents
who have contravened the policy, loss of employmetct

He further alleges that the decision of the Stagd@iommittee for Refugee
Affairs taken on or about 17 September 1997, denkim refugee status and asylum
was materially influenced by an error of law andassequently unlawful as being
inconsistent with section 6(2)(d) of the PromotadrAdministrative Justice Act 30 of
2000 ("PAJA").

In terms of section 3(a) of the Refugees Act guliepnt may qualify for asylum
by demonstrating a well-founded fear of being peuted on account of race, religion,



nationality, political opinion or membership of arpcular social group. Under this
standard, the applicant must prove that he hasaimge fear that a reasonable person in
the applicant's position would share that fear.

There is a subjective and an objective comporeeat'tvell-founded fear". The
subjective component may be based on the appBaaacttion to events that impinge on
him personally, but to make it "well-founded fe#vere must be other proof or objective
facts that lend support to the applicant's subjedear.

Whether or not he will in fact suffer persecutinrChina is not the correct test.
The test is whether there is a reasonable posgithitat he will suffer persecution.

An assessment of the subjective element of "feamiarily involves an
evaluation of his credibility, his personal backgnd and experiences, membership of a
particular social or political group and statemewtgarding his state of mind on
departure and/or upon having returned to the cgwitorigin.

There is no evidence on record which indicatesahadverse credibility
assessment was made on his testimony during taeviedv conducted on 22 May 1996.

On the contrary, the determination of eligibility refugee status questionnaire,
records a positive assessment of his testimonydtine interview. It is clearly stated on
annexure "JF2" that he may be experiencing polioacerns in his country of origin.

The preponderance of country condition report€hima reveal that the state of
affairs, even to date, to be one where participatigoolitical protests during and after
the Tiananmen Square uprising were and are stilisped severely.

The Standing Committee made a material errorwfdad fact by rejecting as
unfounded his application for refugee status baseklis political opinion without any
evidence on the eligibility determination questiama from which it could reasonably be
concluded that his statements were not crediblegremt, plausible and in accordance
with generally known facts.

The birth of his three youngest children in comration of the Chinese
government's one-child policy constitutes a new rahelvant personal circumstance that
constitutes a further ground for claiming asylumchihalso renders him a refugee
sur place.

Standing Committee, when it rejected his applasafor refugee status based on
his political opinion, did not consider the facatline has a further "well-founded" fear of
persecution, based on the fact that he is a pafdatr children in contravention of the
Chinese government's one-child policy. At the tiimet the Standing Committee
considered his application the fact that he has dbildren contrary to the Chinese
government's one-child policy was unknown to it.



During the Refugee Appeal Board hearing on 2 Agrd 3 June 2003 his
attorney brought to the attention of the Refugepedb Board the new facts mentioned in
the previous paragraph. The Refugee Appeal Baardectly so, decided to consider his
appeal as de novohearing of all the facts applicable in his case.

The Refugee Appeal Board, incorrectly so, fourat tte has failed to establish
that he is a member of a particular social grougHte purposes of the Refugee Act.

The Refugee Appeal Board had to ascertain whéiéad a well-founded fear
for persecution due to the fact that he was a mewfte particular group, in this instance
a parent with more than one child in contraventibthe Chinese government's social
and political policy.

In this regard the Refugee Appeal Board statet$ idecision that a group cannot
be defined solely on the basis of the persecuganed.

He further alleges that the Refugee Appeal Boademmaterial errors of law in
conflict with section 6(2)(d) of PAJA bipter alia ruling that to declare parents of
children born in contravention of the family plangipolicies of China as a social group
would be to define the social group merely by \@raf the persecutory conduct and by
not recognizing that parenthood is as an immutelgacteristic for the purposes of
defining a social group.

3. ANSWERING AFFIDAVIT

Same was served and filed on behalf of the faspondent. The deponent thereto
is Mr Tjerk Damastra. He alleges that he is a rpalson in the employ of Refugee
Appeal Board and presently the acting chairpersaheoRefugee Appeal Board.

His investigation regarding the Tiananmen Squaoéepts of 4 June 1989
revealed that all the people who were arrestegdadicipating in the said protests have
been released.

There is no indication that the applicant faceslaof being arrested should he be
deported to his country of origin. In a questianm&ie completed to determine his
eligibility for refugee status on 21 May 1996, t@plicant stated that he arrived in the
Republic of South Africa from Lesotho on 22 May 198aving left the People's
Republic of China in June 1990 and that he doed®&loing to any political party in
China. He further stated that he "might be art¥sfehe went back to China. He further
stated that he is not sure as to what will happdnr if he returns to his country of
origin.

No explanation was furnished by the applicanbashy on his arrival in South
Africa, he did not apply for refugee status andsbcnly five years later.

During his evidence in chief before the first rsgent on 2 April 2003, the
applicant testified that he does not know if anyaaes arrested for the Tiananmen



Square protests, but that he only heard that soeneas arrested. He further testified
that he was scared to return to Xiamen, China agdsetold by his uncle that his name
was on the list of people police want to arrester€ is no corroboration of the fact that
police had a list, on which his name appears, opfgepolice wanted to arrest, nor of the
fact that his uncle told him about the said lispebple police wanted to arrest.

The applicant's reliance on the Tiananmen Squartesis as his ground for
applying to be granted refugee status is withoytjastification and legal basis. His
application was correctly rejected by the Standbognmittee for Refugees Affairs on
17 September 1997.

The applicant's alleged fear of persecution wasved-founded. He could not
furnish any evidence either in the form of medionts or correspondence that he indeed
faces the risk of being arrested for student ptetist took place more than sixteen
years ago.

During the hearing before the first respondend épril 2003 he was questioned
about his passport which was found in the applisal@partmental file. He testified that
he approached the Embassy of China in Pretoridnsnplssport was stamped with a
Chinese stamp to acknowledge that he had chiléseahildren were, during that time,
not given passports, and instead the passporttamamped by the Chinese authorities in
that regard. He further stated that the stampgand to the first child was put by the
official, and in respect of the second child waslpua friend who knew the official well.

The deponent further alleges that it appearsthigaapplicant's passport was valid
and authentic, otherwise the Chinese Embassy boatis would not have stamped it in
acknowledgement of his two children.

He further alleges that the above is clearly iathi@ of the fact that the
applicant's application to be granted refugee stat$outh Africa is not based on true
facts, more so as he never applied for asylum vileearrived in South Africa on 22 May
1991, but only applied five years later on 21 Maga.

During the hearing on 3 June 2003 the applicanfsstestified that contravening
the one-child policy of China will have negativeoeomic impact on her and the
applicant. The applicant's evidence corroboratedvife's evidence on this point.

He further alleges that the one-child policy wesulght into operation by the
government of the People's Republic of China dut®80 and was aimed at achieving
the goal of a national population policy direct¢dvlat is a very real concern at the
possible adverse effects of a burgeoning population

The one-child policy of China is a valid policin terms of international law and
practice, those resisting a valid state policy saglpopulation control do not qualify as
refugees.

Policy on population control in China is a lawgaheral application which is



applied uniformly in China and not only to a pautar social group or persons.

He further alleges that his investigation into dme-child policy applicable in
China, revealed that a big percentage of urbanlifssrhave followed the one-child
policy since 1980, and only a small percentagei families have done so, as a result
of which the rural population is growing fasterrrhe urban population in most areas of
the country — he referred to an article publishedhe People and Population Pressures
Journal, dated 15 February 2001, written by Dingivii titted China's one-child policy
enters new phas&vhich article was attached to the papers and esbaknexure "TD2".

Applicant or his spouse apart from economic carsitions did not adduce any
evidence of persecution for failure to comply witle one-child policy of China.

The applicant does not qualify as a member ofriqodar social group by virtue
of having more than one child contrary to the ohiédgoolicy. There is no element of
discrimination aimed at a particular category afpes.

On the evidence presented before the Refugee ABpaad and the Standing
Committee for Refugees Affairs, there were no fa@tsupport the existence of the "well
founded fear". In other words, no objective faottend support to the applicant's
subjective fear were presented.

4, APPLICANT'S REPLYING AFFIDAVIT

The applicant alleges that the first responderst ma properly constituted when
it took its decision which is the subject of thgplcation, as the requisite quorum of
members did not hear his appeal. He denies altegatontained in the answering
affidavit that all persons arrested for participatin the Tianamen Square protests of
4 June 1989 have been released. He reiteratethéhpteponderance of country
condition reports on China reveal that the stataffafirs, even to date, is to be one where
participation in political protests during and aftiee 1989 protests are still severely
punished. Allegations of the deponent to the ansgeaffidavit are selective reporting
generated by agents of the Chinese governmentowtitfiving due regard to
independent reports from human rights organisations

He obtained the passport through his brother whizd a passport issuing officer
— the possession of a valid passport cannot allway®onsidered as evidence or an
indication of the absence of fear and consequeatiyot be invoked as a bar to refugee
status.

On his arrival in South Africa he obtained validnk permits during the first five
years and consequently there was no need to appigflugee status. When his work
permit expired his personal circumstances, paditythe fact that he had more than one
child, together with the inevitable persecutiont thawas to face in China on his arrival
was such that it warranted a successful applicdtiorefugee status.

It is clear that from his wife's and his evidetioe impact on his family, if they



return to China, will not be restricted to an eamimnature — they fear that their children
will be excluded from educational opportunities avilll not be able to receive medical
care — they also fear that his wife will face fatcerilisation due to the fact that they
have more than one child.

He denies that the one-child policy of China iava of general application.
He came to South Africa due to the persecutionhtbdticed in China after the 1989
student protests.

5. APPLICABLE LAW
Section 3 of the Refugee Act 130 of 1998 readslaswvs:

"Subject to Chapter 3, a person qualifies for retugtatus for the purposes of this

Act if that person —

@) owing to a well-founded fear of being perseduby reason of his or her

race, tribe, religion, nationality, political opari or membership of a

particular group, is outside the country of hishar nationality and is

unable or unwilling to avail himself or herself tife protection of that

country ... and being outside the country of his er former habitual

residence is unable or, owing to such fear, umgllo return to it; or ...
(c) is a dependant of a person contemplated irgpapa (a) or (b)."

Section 6 of the acsupra stipulates that the act must be interpreted pptied
with due regard to the Convention Relating to tte s of Refugees (UN 1951), the
Protocol Relating to the Status of Refugees (UN7)19%e OAU Convention Governing
the Specific Aspects of Refugee Problems in Af(fdAU 1969), the Universal
Declaration of Human Rights (UN 1948) and any otleégvant convention or
international agreement to which the republic ib@comes a party.

Section 39(1) of the Constitution of the RepubliGouth Africa, 1996 reads as
follows:

"(1) When interpreting the Bill of Rights, a couribunal or forum-

@ must promote the values that underlie an op®h democratic

society based on human dignity, equality and freedo

(b) must consider international law; and
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(c) may consider foreign law."

Article 1(2) of the Convention Relating to the tBsof Refugees, signed at
Geneva on 28 July 1951 contains almost similaripions as section 3(a) of our
Refugees Acsupra

John Dugardnternational Law — A South African Perspectial%j edition Juta
2001 at p270, while dealing with "well founded fedpersecution”, states the following:

"The 1951 Convention and 1967 Protocol do not glewa definition or otherwise

clarify what is meant by persecution. The UNHCR#faook onProcedures and

Criteria for Determining Refugee Statpsovides that:
"There is no universally accepted definition of ggeution, and various
attempts to formulate such a definition have méhWitle success. From
article 33 of the 1951 Convention it may be infdrtieat a threat to life or
freedom on account of race, religion, nationalipglitical opinion or
membership of a particular social group is alwagssecution. Other
serious violations of human rights — for the samasons — would also

constitute persecution.™

The learned author further states that the tlokpérsecution must exist for the
claimant in his/her country as a whole. If thexam area in his/her own country in which
an asylum claimant would be safe from persecuti@iher claim for asylum may fail.

He also states that "well-founded fear involveshlmsubjective and an objective
component. The former is based on the applicegdtion to events that impinge upon
him or her personally; but to make it well-foundedr, there must be other proof of
objective facts that lend support to the applisasitbjective fear.”" — See alsbe Law of
Refugee Statutames C Hathaway — Butterworths, 1991 at pidbook on

Procedures and Criteria for Determining Refugea&ainder the 1951 Convention and
the 1967 Protocol Relating to the Status of Refsigpaea 38 at p195.

The concept of "well-founded fear" is intendeddstrict the status of refugee to
those people who can demonstrate that there sk@fipersecution if they are returned to
their country of origin. At p79ames C Hathawagupra states the following:
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"We are told that a "well-founded" fear is onettlsa"supported by an objective
situation”, and that ultimately this objective test rooted in subjectivity:
In general, the applicant's fear should be consilewrell-founded if he can
establish, to a reasonable degree, that his catdistay in his country of origin
has become intolerable to him for the reasonsdstatthe definition, or would for

the same reasons be intolerable if he returnee ther

In order to assess whether the allegations o&pipdicant for refugee status are
correct or not, his credibility comes into the pret. At paragraph 32 p195 of the
Handbook, suprait is stated that the determination of refugedust will primarily
require an evaluation of the applicant's statemetker than a judgment on the situation
prevailing in his country of origin.

Article 195 at p200(a) of thdandbook, suprawhen dealing with establishing the
facts, principles and methods reads as follow:

"The relevant facts of the individual case will bato be furnished in the first
place by the applicant himself. It will then be tgpthe person charged with
determining his status (the examiner) to assesvaheity of any evidence and

the credibility of the applicant's statements."

Article 62 of theHandbookdeals with economic migrants. It states that gramt is a
person who, for reasons other than those contamee definition, voluntarily leaves
his country in order to take up residence elsewhkl®may be moved by the desire for
change or adventure, or by family or other reasdrasspersonal nature. If he is moved
exclusively by economic considerations, he is anemic migrant and not a refugee.

Article 94 defines what a refugee "sur place"lisstates that is a person who was
not a refugee when he left his country, but whoobses a refugee at a later date.

6. FINDINGS
The applicant alleges that he left his countryaose of a "well-founded fear of
persecution” because of his political opinion. @elly he alleges that because he has
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four children he is a member of a particular sogralup and if returned to Peoples
Republic of China they will be persecuted becatdtbheoone-child policy of the Peoples
Republic of China.

The respondent's counsel, correctly so, subniittgtthe applicant bears tbaus
of proving that he has a "well-founded fear of petgion" as contemplated in section 3
of the Refugee Act and Article 1A of the United idas Convention on the Treatment of
Refugees of 1951. | will deal firstly with the edjation that the applicant left his country
for fear of persecution because of his politicahaym.

In the founding affidavit he stated that his unofermed him that the police
wanted to arrest persons who encouraged otheegticipate in the protests on the
Xiamen University campus and that his (the apptispaname was on the list of people
that police want to arrest for instigating the psis.

He later said that after fleeing home, he werstéy with a friend at a small town
approximately 200 kilometres from Xiamen, wherestegyed for about one year.
He could not return to Xiamen as people who paudied in the protests on the Xiamen
University campus were still being arrested anieghi

It is interesting to note that he alleges thatumsle informed him that police want
to arrest leaders of the protests, but he (thaapp) later said that people who
participated in the protests were arrested anedail

Applicant when he came into South Africa did noplg for refugee status, but
did so only five years later. When he first enleB®uth Africa he was issued with a
temporary residence permit and later found employmele was later issued with a
work permit.

There is no explanation why the applicant wheteftehis home country decided
to go to Lesotho and why he waited for five yeagfole he applies for refugee status in
South Africa. It is also not clear whether he hadsa to enter Lesotho or South Africa.

He does not explain on what basis he was issuétdaxiesidence and/or working
permit. Furthermore, the respondent’s counsehyirview correctly so, submitted that
the applicant's visit to the Peoples Republic ah@ls Embassy in Pretoria to have his
passport stamped and endorsed with his eldesthéaine, is indicative that he did not
have a "well-founded fear of persecution”. It ddalso be noted that the applicant's
second child's name was also included in his pasape later stage, although he says
that was done with the assistance of a friend was acquainted with the Chinese
officials in question.

It is also strange that when his work permit wlasua to expire, he considered
applying for refugee status but was advised byeadirto apply for a permanent
residence permit.
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On or about 22 May 1996, after he was informedl tisaresidence permit would
be revoked, only then did he apply for asylum init8cAfrica. This, to me, indicates that
applying for asylum was an afterthought which araféer he realised that his residence
permit is going to be revoked.

My view is that the applicant has failed to disg®hisonusto demonstrate that
because of his political opinion he has a "welldfded fear of persecution” if he is

returned to China. His version is not coherent gladsible.

The next issue that needs to be considered @lldgation by the applicant that
he is a member of a particular social group asasefour children contrary to the
one-child policy of the Republic of China.

This point was not raised before the Standing Cateenfor Refugee Affairs but
was raised with the Refugee Appeal Board.

In a letter dated 29 September 1997 addressé tee¢fugee Board by the
applicant's attorneys, after the decision of tten@inhg Committee for Refugee Affairs,
one of the paragraphs of the said letter reads|as\s:

"The applicant faces a further problem caused by2hehildren which were born
in the RSA because it is common knowledge thaPR®C only allows one child
and will this suffearly affect (negative effect) timee second child as well as the

parents with regards to penalties, food rationsexhdtation."

At the Refugee Appeal Board hearing, the applisamife testified. She testified
that she is also from China and she came to SofniteAn May 1991. Prior to coming
to South Africa she met the applicant in Lesotheytboth came to South Africa and got
married in 1993 in Pretoria — she had a work peamit she worked at different places in
South Africa.

She further testified that she has four childned & she can go back to China her
children will not get good education because ofn@tsi one-child policy. She further
stated that because of China's one-child poliog,vali be forcefully sterilised.

In his heads of argument the applicant's coungwhgted that applicant has also
a well-founded fear that, due to his membershia pérticular social group being the
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parent of four children in contravention of Chinarse-child per family policy, he will
face persecution on account thereof.

In Zaib Esther Fornah and Secretary of State for tlmmid Departmenta case
heard by England and Wales Court of Appeal (Civiiflon) Decisions, Lord Justice
AULD, when dealing with an applicant applying fe@fugees status said the following at

paragraph 13:

"The second main proposition, to which | have alyeeeferred and to which the
High Court of Australia gave its authority in Apgdint A, and which the House of
Lords acknowledged in Shah and Islam, is that inegd, there can only be a

'‘particular social group' if the group exists indegently of the persecution."

In the matter of Applicant A" andAnor v Minister for Immigration and Ethnic Affairs
and Anorno FC004 of 1997, High Court of Australia, BRENNAN said the following:

"Thus the definition of 'refugee’ must be spealoh@ fear of persecution that is
official, or officially tolerated or uncontrollabléy the ... authorities of the
country of the refugee nationality ...

Secondly, the feared persecution must be discriimipa The victims are persons
selected by reference to a criterion consistingotriteria including, one of the
prescribed categories of discrimination (‘racegieh, nationality, membership of a
particular social group or political opinion’) memted in article 1A(2):- ... This
qualification excludes indiscriminate persecutidmah is the product either of inhuman
cruelty or of unreasonable antipathy by the pertgedawards the victim or victims of
persecution. The qualification also excludes prrsen which is no more than
punishment of a non-discriminatory kind for congation of a criminal law of general
application.”

The learned judge continued further and said theviing:

"For example, a law or practice which persecutetsgges who committed a
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contempt of court or broke traffic laws would n@ bne that persecuted persons
by reason of their membership of a particular groW¢here a persecutory law or
practice applies to all members of society it caraneate a particular social group

consisting of all those who bring themselves witksrterms.”

In this case DAWSON J was of the view that whepesecutory law or practice applies
to all members of society, it cannot create a paldr social group consisting of all those
who bring themselves within its terms.

In Chan v Canada (Minister of Employment and ImmigmaltiA-223-92, Federal
Court of Appeal, the appellant who was a citizethef Peoples Republic of China fled to
Canada where he applied for refugee status —&iis1avas based on a fear of persecution
on account of his political opinion and his memb@grsin a particular social group.
He testified,inter alia, that his wife gave birth to their second childdahe authorities
came to know about the birth of his second child ha was accused of violating the
birth control policy of the Peoples Republic of @i He agreed to undergo sterilisation
within three months but left the country prior tds hundergoing sterilisation.

At paragraphs 21-23 of the above judgment, HEALDsa#l the following:

"More recently in the case 8ard v Attorney-General of Canadine Supreme

Court of Canada identified three categories otipalar social groups' ...

(1) groups defined by an innate or unchangeableactexistic (for example,
individuals fearing persecution on the basis of dgen linguistic
background and sexual orientation);

(2) groups whose members voluntarily associategasons so fundamental to their
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human dignity that they should not be forced tec&#e the association (for example,
human rights activists); and

3) groups associated by a former voluntary statnalterable due to its historical
permanence. An example of such group might beoper&ho were capitalists and
independent businessmen in pre-communist EasteopEu

On the issue of persecution on the basis of meshijeof a particular social
group, the learned judge found that the appellastrfot established persecution by
reason of membership in a particular social grolipe judge said "As iWard the
appellant's fear clearly stems from what he did motdrom what he was."

In this case, the applicant is worrieder alia about the financial impact on his
family occasioned by the one-child policy if theg @aeturned to Peoples Republic of
China. Economic consideratiopsr sedoes not qualify a person as a refugee.

The respondent's counsel, in my view correctlyssbmitted that China's
one-child policy is a law of general applicatidAeople who contravene the said policy
will not be persecuted by reason of their membersha particular social group.

| associate myself with the categories of paréicgbcial groups as enumerated in
the Canadian case Ward v Attorney-General of Canadaentioned above.

The applicant does not fall into any of the saiugs.

Furthermore, the one-child policy of the Peopleptiblic of China is a law of
general application. It applies to all peopleha tountry. The relevant penalties are
applied to those who contravened the said polidyey are punished for what they did
and not for what they are.

My view is that the applicant has failed to es&bthat he has a well-founded
fear of being persecuted by reason of his memhedhta particular group.

7. CONCLUSION

In my opinion the applicant has failed to make autase for the relief as

contained in the notice of motion.

The court therefore makes the following order:
1. The application is dismissed.

2. The applicant is ordered to pay the costs oféspondents on a party and
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party scale.
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