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REASONS FOR ORDER AND ORDER

[1] The applicants Lai Cheong Singl drsang Ming Na have applied for
judicial review of a PRRA officer’'s decision rejex their PRRA application. The

Chinese government has accused the Lais of masigingia massive smuggling and
bribery operation. It wants the couple returnednbao face prosecution for their
alleged crimes. The Lais, for their part, havesistently maintained that China has
fabricated all the allegations against them.

[2] Mr. Lai, his ex-wife Ms. Tsangh@y are now divorced), and their three
children claimed refugee status in June 2000. rAfté5-day hearing, the Immigration
and Refugee Board’'s Refugee Division (the Boardhébthe parents were excluded
from Convention refugee status under Article 1Ffothe United Nations Convention
Relating to the Status of Refugees (the Conventidn)any case, the Board also
found the parents were not Convention refugeessusecthere was no nexus between
their claims and any Convention refugee groundse Board described the couple as



criminals fleeing from justice, not persecutionheTchildren’s claims were based on
their parents’, and failed accordingly.

[3] In their PRRA application, the ikamade submissions alleging bias,
Charter violations, and breaches of procedurahémis. Their submissions on risk
included a number of challenges to the Chinesdl legeiem. They maintained the
same theory they raised at their Board hearingeydrgued they could not get a fair
trial in China, and that they faced torture and dieath penalty despite a diplomatic
note from China assuring the contrary. After abprg review of their submissions,
the PRRA officer rejected all of their claims.

[4] The Lais are now challenging tARRA officer's decision on many
different grounds. This is quite a complex caagsimg intricate issues of fact and law
which | shall address shortly. | wish to makel@ac from the outset that in coming to
my decision, | have been governed exclusively be thpplicable law and
jurisprudence. While | am aware of the extensivedia coverage this case has
generated, it has been of no concern to me andditno impact whatsoever on my
reasoning.

[5] The children have also applieddaeview of their PRRA decision, in the
separate but related file IMM-2845-06. My reasamsl order in that file are also
released today, in separate cover.

[6] Before turning to the facts, lesemake one last point. Some of the oral
and written evidence before the Board was confideand protected, and therefore
not accessible to the public. However, all thd stdbomissions were made in open
court, and the records from both sides were ndedear protected. Of course, the
material that was protected in earlier instancdkrarnain confidential.

FACTS

[7] The Lais are all citizens of tReople’s Republic of China. They arrived
in Canada August 14, 1999 and claimed refugee sstiine 8, 2000. Mr. Lai, the
main applicant, based his claim for refugee statushe grounds of political opinion
and membership in a particular social group — d$iatly, successful Chinese
businessmen.

[8] In 1999, Chinese authorities reed information from an undisclosed
source that large-scale smuggling was taking platee city of Xiamen. As a result,
they conducted a major investigation called the204investigation” and allegedly
discovered a massive smuggling operation headethdy ais, through their Yuan
Hua group of companies. The 4-20 Investigatiork tplace over a couple of years.
Investigators detained and interrogated employédbheoYuan Hua companies and
various public servants. Dozens of people weressed, charged and convicted.
Some were executed as a result of their involvement

[9] Upon learning Chinese authoritvesre looking for them, the Lais fled
Hong Kong and came to Canada as visitors. Theg haver been charged with any
crimes. That is because, according to the evidgntiacord, people suspected of
criminal activity in China are not charged untiltlaarities have them in custody.



However, the Lais are subject to the equivalenaroést warrants. Justice Andrew
MacKay discussed this point in his reasons for dismg the Lais’ application for
judicial review of the Board’s decisiohdi v. Canada (Minister of Citizenship and
Immigration), 2004 FC 179 at paragraph 17).

[10] In early 2000, three investigatorsni the 4-20 Investigation Team
received letters of invitation from two Vancouvesngpanies with Chinese parent
companies — Tricell (Canada) Inc. and Top Glorynployees from both companies
testified before the Board, saying they did nolizeawho they were inviting — they
were just responding to their parent companiesuests for invitations. The visitors
included Mr. Lai Shui Qiang, Mr. Lai’'s brother. Has since died in prison.

[11] Once in Canada, Mr. Lai met with #e0 investigators, who tried to
convince him to return home to China voluntarile refused their offer, which
included promises to let him keep a portion ofdgsets and allow his relatives to use
their identity documents again. It was only atter met with investigators that Mr.
Lai apparently decided to claim refugee status.

[12] Before the Board, Mr. Lai claimed #ie allegations against him were
concocted. He argued the Chinese government wgstitag him for refusing to
falsely implicate a man named Li Ji Zhou (Mr. L)aiminal activity. Mr. Li was a
central government official who, according to MiilLhad fallen victim to a power
struggle. Because of his refusal, Mr. Lai told Bmard, he was now being pursued
through false charges of avoiding customs dutiegrgorted foreign goods, ranging
from cigarettes to cars, televisions and air coodlédrs. He was also accused of
bribing countless people, including various bureatscwho worked for customs, as
well as Mr. Li himself.

[13] Before the Board, the Lais claimédttif charged with criminal offences

in China, they would not get a fair trial. They aeg that China’s judicial system is
highly politicized and controlled by the centralvgonment. They alleged the case
against them had already been decided. Indeedptheer Chinese Prime Minister

was even quoted as saying, in 2001, that Lai Che&ing “deserved to die three
times”. The Lais also filed expert evidence on ploditical and judicial systems in

China, documentary evidence on the torture of pess, and gave oral evidence.

[14] The Board heard from approximatebwvidtnesses during the hearing. The
Minister introduced a breadth of evidence, inclgdithe testimony of Chinese

officials, reports from the 4-20 Investigation, at@ Chinese conviction records of
people who were allegedly involved in the Yuan Huwauggling operation. Expert

witnesses also provided evidence about the Chijnetee system.

[15] In a 294-page decision, the Boardniib Mr. Lai and Ms. Tsang were
“clearly only fugitives from justice, and nothin¢gse.” The Board did not find either
of them credible. On the contrary, it determinbdyt were excluded from claiming
refugee status under Article 1F(b) of the Conventiecause there were serious
reasons to consider the two had committed a seriongpolitical crime outside their
country of refuge. There was no suggestion, howekat their three children were in
any way involved in the alleged criminal activity.



[16] The Board found Mr. Lai had left@ bf very important information out
of his Personal Information Form (PIF). Perhapsimmportantly, the Board wrote,
Mr. Lai did not mention the core of his fear in R#- — that the Chinese government
wanted him to return to China so it could Kill hiovhide the fact that the entire 4-20
Investigation was a set-up and a fraud.

[17] The Board also found the 10-monthagebetween Mr. Lai’s arrival in

Canada and his refugee claim suspicious. Lookintpeatiming of his discussions
with the 4-20 Investigation team in Canada, it fWir. Lai was not truly afraid of

Chinese authorities. He practically played “host” them in Canada, and only
claimed refugee status once he realized he could negotiate a satisfactory
arrangement to return home.

[18] The Board concluded the crimes wsaaous and non-political. It drew an
adverse inference from the absence of businessndwdation that would have
established whether the Lais were running legiemitisinesses. Indeed, several
employees of the Yuan Hua Group and lower-levelarus bureaucrats gave detailed
accounts about how the smuggling operations weargedaout. It appears that when
customs officials decided which containers to icsjre Mr. Lai’'s container yard, they
would let the Yuan Hua companies know. The cargaldithen be changed the night
before the inspection, from goods subject to higtiffs, to those subject to much
lower tariffs. Staff at the container yard wouldaareplace the actual commercial
seals with fake ones, to agree with the fake docuatien for the replacement goods
in the inspected containers.

[19] The Board also found that when Mai Hecided to give someone a “loan”,
he paid little attention to whether he would everrbpaid. He never asked “loan”
recipients for business proposals, and did noapytof the agreements into writing.
The Board found that sometimes, Mr. Lai did notrekaow the person receiving his
money, and thus concluded the payments looked hkereribes than loans.

[20] Indeed, Mr. Li Ji, the senior bureeat to whom | referred at paragraph 12,
gave evidence to the Board saying he believed lsereeeiving bribes from Mr. Lai.
He also gave Mr. Lai consideration for the moneywio known incidents. First, he
helped Mr. Lai get a special licence to travel lestw mainland China and Hong
Kong. Second, he helped one of Mr. Lai's friend®idvcriminal charges when
marine police seized a 30,000 tonne diesel shipment

[21] There was also much discussion atBbard hearing about a diplomatic
note from China to Canada. In the note, China evtbat it would not sentence Mr.
Lai or Ms. Tsang to death for crimes they commitbedore their repatriation. Nor
would the Chinese government torture them uporr tietirn. John Holmes, Director
of the United Nations Criminal and Treaty Law Diwis in the Department of Foreign
Affairs and International Trade, gave expert evateto the Board about the note. He
testified that a diplomatic note, though not bimdat international law, is the highest
level of agreement between states aside from &ytréde said it would be extremely
unusual for a state to breach such a commitmemiause it would undermine its
credibility. He added that of dozens he had seenhis career, the Chinese
government had never violated the substance ofodnis notes. He also was not
aware of a situation where the Canadian governimadtnot relied on a note of this



type. Based on that evidence, the Board found &hiauld honour its assurances
about both torture and the death penalty.

[22] As for Ms. Tsang, the Board founct gilayed a major role in running the
Yuan Hua companies. For example, there was evedsehe was one of only three
people with signing authority. This conflicted witer testimony that she knew
nothing about how the Yuan Hua companies were run.

[23] The Board also went through the imration applications Ms. Tsang had
submitted for herself and her children, long befibrey fled to Canada and claimed
refugee status. She had applied as an entrepremedirapplied on her children’s
behalf for visas. The Board said she, at best, wddferent about whether the
information she gave Canadian immigration authesitvas true.

[24] On the basis of the foregoing, theaRl excluded the Lais from refugee
status, pursuant to Article 1F(b) of the Conventibhr. Lai was excluded for both
bribery and smuggling, while Ms. Tsang was onlyleded for smuggling. Since this
was determinative of their refugee claim, the Bdawhd it unnecessary to consider
fraud charges, as well as allegations that the hat committed tax evasion. It also
bears noting that only the parents were excludedewurArticle 1F(b) of the
Convention.

[25] Though it was not necessary to cdesthe couple’s other submissions
because they had already been excluded from clgineiiugee status, the Board also
rejected their claims to be Convention refugeesedbasn political opinion and
membership in a particular social group. Sincedhiédren’s claims were based on
their parents’, their claims were rejected as well.

[26] It is important to note that the Bd'a decision was based on the old
Immigration Act, which is why it only discussed thpplicants’ Convention refugee
claims. The Pre-Removal Risk Assessment (PRRA) wa®duced when the
Immigration and Refugee Protection AStC. 2001, c. 27 (the IRPA) came into force
in 2002. The PRRA decision was therefore the finsé anyone assessed whether the
Lais were persons in need of protection, pursuaeettion 97 of the IRPA.

[27] Following the Board’s decision, thais applied for leave and judicial
review. Leave was granted, but Justice MacKay dised the application ihai v.
Canada (Minister of Citizenship and Immigratipi004 FC 179. He nevertheless
certified four questions, which the Federal CodirAppeal eventually answered in the
following way (Lai v. Canada (Minister of Citizenship and Immigoa), 2005 FCA
125 at paragraph 95):

Certified Question #1(a)

In a refugee exclusion case based on Article
1HDb) of the Refugee Convention

a) Where the Minister relies upon interrogation
statements produced abroad by foreign
government agencies, must the Minister



establish those statements were voluntary when
made, particularly where there is some evidence
of a lack of voluntariness of one or more of the
statements, and evidence of torture sometimes
used in obtaining statements from persons
detained is included in information on general
country conditions?

Answer

No. The Minister has the onus to provide
credible or trustworthy evidence on which the
Board can determine whether a claimant should
be excluded from the Convention refugee
definition. The Board is not bound by any legal
or technical rules of evidence and, in any
proceedings before it, it may receive and base a
decision on evidence adduced in the proceedings
that it considers credible or trustworthy in the
circumstances of the case. Statements obtained
by torture or other cruel, inhumane or degrading
treatment or punishment are neither credible nor
trustworthy.

In this case the Minister adduced evidence to
show that the foreign statements were credible or
trustworthy, including evidence that the
statements were given willingly and in
accordance with the procedural requirements of
Chinese law. There was also before the Board
evidence of general country conditions
indicating that torture occurs and is not always
controlled by the authorities, as well as vague
hearsay statements. Based on the entire body of
evidence presented, and in the absence of
specific evidence that the foreign statements
offered by the Minister were obtained by torture,
the Board was entitled to admit those statements
and conclude that they were obtained
voluntarily.

Certified Question #b)

In a refugee exclusion case based on Article
1HDb) of the Refugee Convention

b) Is the Minister required to give notice in
advance of a hearing, of specific criminal acts
alleged against the claimant, or is it sufficient i
evidence at the subsequent hearing reveals



specifics of criminal acts allegedly committed by
the claimant?

Answer

No. The Minister is not required to provide
notice of the specific criminal acts alleged
against a claimant. Pursuant to section 9 of the
former Rules, the Minister is required to specify
the parts of Article 1F that are relevant to the
claim and to set out briefly the law and facts on
which he relies. The Minister is not obliged to
provide particulars at the standard that might be
required, for example, in a criminal indictment.
The notice in this case contained sufficient
information to [the] meet the statutory
requirement.

The Minister is required to adduce credible or
trustworthy evidence at the hearing that is
relevant to the questions raised by the
exclusionary ground, which is whether there are
serious reasons for considering whether a
claimant has committed a serious non-political
crime outside Canada prior to arrival in this
country.

Under the new Act, the Minister is now required
to give notice in advance of a hearing in
accordance with section 25 of the new Rules.
He must also comply with section 29 of the new
Rules, which generally require[s] that a claimant
be provided with the documents to be relied on
by the Minister not later than 20 days before the
hearing.

Certified Question # 1(c)

In a refugee exclusion case based on Article
1HDb) of the Refugee Convention

c) Is the Refugee Division required to state in its
decision the specifics of criminal acts committed
by the claimant?

Answer



No. The Board is not required to state in its
decision the specifics of the criminal acts
committed by a claimant.

Certified Question # 1(d)

Does the decision of the Supreme Court in
Suresh v. M.C.] [2002] 1 S.C.R. 3, providing
for separate assessment of a foreign state’s
assurance to avoid torture of returned nationals,
apply where there is some evidence of
generalized resort to torture in the foreign state,
or only where there is evidence reasonably
indicating resort to torture in similar cases?

Answer

The Panel declines to answer this question on the
basis of the analysis earlier articulated in these
reasons for judgment.

[28] The Supreme Court of Canada dergeatd to appeal the Federal Court of
Appeal’s decision on September 1, 200&i(v. Canada (Minister of Citizenship and
Immigration) [2005] S.C.C.A. No. 298 (QL)).

[29] On October 12, 2005, an enforcemdfiter from the Canada Border
Services Agency met with the Lais and their counskhe officer provided each
applicant with an amended application for a PRRA, amended notification
regarding the PRRA, and a guide to applying forRRR. As | mentioned earlier,
this was the first time the alleged risks were sssé under subsection 97(1) of the
IRPA, since their refugee claim was determined urkde formerimmigration Act
Their PRRA application was limited only to the qiims of whether they were
persons in need of protection under subsection)9f@ivever, because the Board had
excluded them from Convention refugee status uAdecle 1F(b) of the Convention.
According to paragraph 112(8)(of the IRPA, an applicant cannot claim refugee
status if he or she is excluded under Article 1F.

[30] The Lais accepted the opportunitapply for a PRRA, but submitted their
PRRA should be determined by someone other thaRRAPofficer, who acts as a
delegate of the Minister of Citizenship and Immigna. They argued the PRRA
decision-making process would be inherently fetiereecause the Minister had
already taken a position on the diplomatic notenfr€hina during their Board

hearing, arguing in favour of the note’s relialiliBearing this in mind, the Lais

claimed no PRRA officer, as a delegate of the Mamiscould decide their application
fairly. The officer would be bound to find that thais would not be at risk if returned
to China, in order to conform with the Ministerslsnissions to the Board. The Lais
nevertheless submitted their PRRA application omeéxiaber 10, 2005.

[31] It is worth mentioning that the M&ter of Citizenship and Immigration no
longer intervenes in refugee hearings before therdddrhat role has been transferred



to a portfolio agency called the Canada Border iSesvAgency, which reports to the
Minister of Public Safety and Emergency PreparesieRRA decisions are still done
by officers within the Department of Citizenshipdammigration.

[32] The Lais then sought leave and jiadliceview of the decision that they
had to submit their PRRA application to the MinistEhey asked this Court to quash
the decision, and declare they had to submit tARRRA application to the Federal
Court. They also argued that the requirement utidetRPA of having the Minister
determine PRRA applications should be found cartgtitally inoperative, or of no
force or effect under section 52 of the Charteraagiolation of section 7 of the
Charter.

[33] My colleague Justice Eleanor Dawslecided the Lais’ application was
premature and dismissed it on April 11, 2006i(v. Canada (Minister of Citizenship
and Immigration) 2006 FC 473). She helthter alia, that this Court could only
supervise the Minister’'s decision on the PRRAhdt no jurisdiction to pre-empt the
decision itself. In and of itself, section 24 beétCharter does not confer jurisdiction
on any court to grant a remedy, if it does notadsehave that power. She also found
that a Charter breach would not exist until a denisdverse to the applicants was
made. If they received a negative PRRA decisioer) it could be reviewable. At that
stage, the Court could canvass the bias allegatiotis the benefit of the PRRA
officer’s reasons. She therefore refrained fronkingaany comment on the strength
of the applicants’ case, and dismissed the appitat

[34] The PRRA decision was eventuallyasied on May 11, 2006. The officer
concluded the Lais were unlikely to face a risKifi®, a risk of torture, or a risk of
cruel and unusual treatment or punishment if rettirto the People’s Republic of
China. They were set to be removed June 2, 2806.Lai then sought a stay of his
removal before this Court, which was granted by ocmfleague Justice Carolyn
Layden-Stevenson on June 1, 20Q&i(v. Canada (Minister of Citizenship and
Immigration) 2006 FC 672). She found the certified questibou& torture and
diplomatic assurances, which the Federal Court ppeal had declined to answer,
was a serious issue. In coming to that conclussbe, relied on paragraph 94 of the
Federal Court of Appeal’s reasons, above, in whigstice Brian Malone stated:

This, of course, is not the end of the
review process for the appellants. The
next proceeding is the "Pre-Removal
Risk Assessment” under section 112 of
the new Act, where the question of
torture and diplomatic assurances can be
fully canvassed along with any new and
relevant evidence that may become
available. It is also noteworthy that the
appellants may also apply to the Minister
to stay in Canada on humanitarian and
compassionate grounds pursuant to the
principles set out in subsection 25(1) of
the new Act. The Board’s decision in the
present appeal does not fetter the



Minister’s discretion in any way when he

considers an application under section
112 or on humanitarian and

compassionate grounds.

[35] Justice Layden-Stevenson also fouhdt irreparable harm was
established, as removal would cause Mr. Lai to fderisk that he alleged was
present and that he argued had not been adequastsdgsed by the PRRA officer.
She therefore ordered that Mr. Lai’'s removal bgedgpending determination of his
application for leave for judicial review and, iedve was granted, pending
determination of the judicial review.

IMPUGNED DECISION

[36] The PRRA officer started her 40-patgxision by assessing the Lais’
allegations of bias. After reviewing their argurteenshe concluded the PRRA
decision-making process did not give rise to ageable apprehension of institutional
bias. Having no predetermined opinions on any efdtidence before her, she also
found no personal reason to withdraw from the aagion.

[37] The PRRA officer wrote that to acteépe Lais’ arguments about bias
would be tantamount to concluding there could retiore than one mandate within
the Department of Citizenship and Immigration. kr lopinion, such a view would
reduce a PRRA officer's role to that of automaticatoncurring with previous
decisions. She refused to recuse herself and @pira¢ she was able to assess all the
information before her and weigh the informatiosdzhon her own analysis, without
being influenced by representations that diffedgimister’'s delegates had made in
other proceedings. She also noted that she hadthority to establish a commission
of inquiry, for which the Lais had asked. In anget/ to do so would be to accept the
argument that a reasonable apprehension of biasedxiwhich, in her opinion, was
not the case.

[38] She then reviewed the facts and sarirad the allegations, before
proceeding to her analysis. Starting with the ahmtic note, she considered all the
witnesses’ evidence. She gave weight to expertn Jélolmes’ testimony,
characterizing the note as a formal, political catnmant. While the note was not
binding at international law, she wrote, it reflttChina’s intention to fulfill a
specific commitment. She also cited other expetis testified why it would be in
China’s interests to honour its assurances, aedssd that China — not Canada — had
initiated the discussions which led to the notee &ccepted that there is no remedy at
international law for violating a diplomatic noteHowever, since there was
insufficient evidence that China had violated poegi diplomatic promises, she was
not convinced it was likely to renege on its pragsisegarding the Lais.

[39] The officer also dismissed counsafgument that it would be inconsistent
to conclude the assurances could be trusted, atiteadame time find that China’s
courts are independent from the government. The Isabmitted that if the

assurances were reliable, it could only be becabseChinese government had



effective control over the judiciary. Instead, fewsr, the officer adopted the opinion
of expert Dr. Jerome Cohen, writing the followirigpage 15 of her decision:

...what counsel for the applicants sees
as inconsistency, Cohen notes is the
‘other side of the coin of the widely-

condemned absence of judicial
independence in the PRC’, that is that
PRC courts, in his words, “have an
impeccable record in doing what they
are told to do by the nation’s highest
government and Communist Party
institutions.”

[40] The officer also rejected counsa@fgument that the note did not preclude
a conditional death sentence. According to thes,Lthis opening would enable the
Chinese government to execute them for crimes ct@enafter their repatriation,
without technically violating the terms of the not&€he officer found this argument
speculative, concluding there was no evidence Gkinguthorities had left that
possibility open. In the same vein, she was ofvileev that the assurances applied
equally to both Mr. Lai and Ms. Tsang, contrarydoat they had argued.

[41] In the end, the officer concludedwas unlikely, on the balance of
probabilities, that the Chinese government woulkét the extraordinary step” of
providing the note after high-level negotiationspcdmented in national and
international media, and then renege on its prasnigbereby damaging its
international reputation (PRRA Reasons, page 16glieve the gist of her reasoning
with respect to the note can be found in the foilmmwo paragraphs at page 35 of
her decision:

| find that the applicants’ case is unique
in the sense that the diplomatic assurance
in question was proffered voluntarily by
the Chinese government to the Canadian
government. | find this action one that
has been widely publicized, both in the
PRC and internationally. Regarding the
death penalty, notwithstanding country
condition reports about the use of the
death penalty in China, execution of
other individuals convicted in the
‘Xiamen smuggling scandal’ and a
politicized judicial system and a media
that is often used as a tool by the
government to report its intents and
targets, what | have before me is the case
of two individuals whose cases have
been very well-publicized both in
Canada and internationally, as well as a



diplomatic document that purports to
ensure that the death penalty and torture
will not be imposed upon Lai Cheong
Sing nor Tsang Ming Na.

[..]

Counsel appears to be conflating his
view of the noted deficiencies in Chinese
law and practice with his opinion that the
diplomatic note will not be sufficient to
protect the applicants from either the
death penalty or torture. | find, based on
my consideration of the evidence, that
the Government has the ability to ensure
that the full terms of the diplomatic note
will be abided by, in other words, that
neither of the applicants will face either
the death penalty, or a suspended death
sentence, or be subjected to torture, or
cruel and unusual mistreatment or
punishment. | do not agree that the
absence of a mechanism to monitor the
compliance of the Chinese government
with the terms of the note is to be
interpreted as rendering the note itself
unreliable. Having regard to the nature
and format of the diplomatic assurance,
the correspondence that took place
between Canadian and Chinese
representatives to establish the terms of
the assurance, and the identity of the
applicants, | do not accept counsel's
argument that 1 should dismiss this
diplomatic assurance on the basis that its
terms cannot be guaranteed without some
kind of diplomatic sanction behind it or a
mechanism to monitor its compliance.

[42] With respect to torture and cruetlamusual treatment or punishment, the
officer quoted a passage from the Supreme Coudfssobn inSureshv. Canada
(Minister of Citizenship and Immigration)2002] 1 S.C.R. 3 at paragraphs 124 and
125, to the effect that we should distinguish @ae&aassurances regarding the death
penalty from those regarding torture. She therrredl to a press release issued by
the United Nations on December 2, 2005, discussingisit the UN’s Special
Rapporteur on Torture had made to China. The 8p&apporteur noted that some
government authorities tried to obstruct or resthis attempts at fact-finding, kept
him and his team under surveillance, and intimidiakeged victims. According to
the report, the Special Rapporteur concluded tmafptactice of torture, although on



the decline, remains widespread in China, and redli measures the Chinese
government had taken to deal with the problem. di® noted the absence of
procedural safeguards in China necessary to makdilgion against torture
effective, like excluding evidence if statementsravenade under torture, and an
independent judiciary.

[43] The PRRA officer then considereddevice the Lais submitted regarding
the deaths of Lai Shui Qiang, Mr. Lai’'s brotherda@hen Zan Cheng, Mr. Lai’s

former accountant. Despite the suspicious nattitbexr deaths while in prison, she
concluded there was no objective evidence linkimg deaths to a forward-looking
risk to either of the applicants. She found thees insufficient probative evidence
that the deaths could be imputed to mistreatmenbrbure, and that autopsies were
either requested and/or refused.

[44] Again, she noted Dr. Cohen’s posittbat because the Lais’ case was so
well-known, China would probably not engage inucgt although, as Dr. Cohen said,
he could not be “a guarantor of the indefinite fatu The lead investigator in the
Xiamen smuggling case also testified before ther@ahat no coercive techniques
were used in their interrogation sessions. The PR#ficer did not find this
determinative, because no investigators would Yile&lmit to coercion. However, she
noted, there was no evidence to the contrary.

[45] The officer concluded the Lais woldd protected by their own notoriety.
She reviewed testimony from a defence lawyer wiests] two defendants in the
Yuan Hua cases in China, an affidavit from Ms. Tsarsister and the videotaped
interview of Mr. Li, the senior bureaucrat who séiel had received bribes from Mr.
Lai. Despite the “troubling existence of tortureedsby Ministry of Public Security
officials”, and “public source information aboutethuse of torture to coerce
confessions out of suspects”, the officer decidedput her confidence in the
diplomatic assurances against invoking the deatlalpeand resorting to torture.

[46] With respect to the right to a faial and the rule of law, the PRRA officer
acknowledged the problems with China’s justice esyst Many aspects of its
procedures fall short of international standards|uding the fact that a prosecutor
can decide to arrest a suspect pending investigatithout hearing the suspect, and
the fact that under Article 306 of th€hinese Criminal Law lawyers can be
imprisoned for coercing a witness or enticing horchange testimony in defiance of
the “facts”, as determined by the state. On theerohand, there is documentary
evidence showing the Chinese government has pedratid even encouraged public
critiques of its legal system.

[47] The officer also looked at the retofrom Mr. Li's trial in China, and
noted that while he confessed to taking money fidmLai, the court did not accept
a second charge of bribery, finding insufficientdewmce to prove this allegation. In
other cases, people who were originally sentenzelé@ath or to death with a two-year
postponement had their sentences commuted to ar lpssishment. Mr. Li also
testified that he had been given an open trial, ardgled to a defence lawyer, and
was able to meet with his lawyer several times feefdal. All of this evidence led
the PRRA officer to conclude the Lais would receavéair trial in China. As she
stated at page 41 of her reasons:



Counsel lists all the factors that he says
cumulatively lead one to the conclusion
that the applicants cannot get a fair trial
in China. Among the factors he states
are lacking in China’s judicial system:
right to a public hearing, competent,
independent and impartial tribunal, the
entrenchment of the presumption of
innocence, adequate time and facilities
for defence, the right to counsel and to
have counsel of choice, the right of an
accused to be tried in his or her presence,
the right to examine witnesses, the right
to silence. | find that counsel for the
applicant  overstates and  draws
unreasonable inferences from the
evidence he presents, in a bid to
demonstrate that the applicants will face
conviction  without doubt, in a
predetermined verdict. Without negating
the indeed serious shortcomings in the
Chinese judicial system, | find, on a
balance of probabilities, that the
applicants have not demonstrated that
return to China to face possible charges
of smuggling, bribery, and tax evasion,
will put them at a risk to life, a risk of
torture, or a risk of cruel and unusual
treatment or punishment. Counsel for
the applicant indicts the entire judicial
system of China, noting its flaws in
process, the constraints on judicial
independence, the potential for threats to
be made on any counsel who take on the
defence of cases adjudged to be serious
or politically tinged, the high conviction
rate and the use of capital punishment on
economic crimes. However, the specific
and fact-based evidence before me does
not suggest that others charged in the
smuggling case were not afforded, in the
main, due process, and a fair trial, nor do
| have any probative evidence before me
to find that those convicted in the Yuan
Hua smuggling case were convicted
unfairly, or were coerced into confessing,
or were denied legal counsel.



[48] The officer also commented on theiaglio surrounding an unsigned
affidavit that was allegedly based on comments st Tao Mi, one of Mr. Lai’s
former employees, made to a Canadian lawyer angdai®tary in China several days
before the Board hearing closed. The document avascantation of Tao Mi's
previous statements implicating Mr. Lai in the smlugg and bribery scheme for
which he is now sought. Tao Mi was supposed to gignunsworn affidavit, but that
never occurred. The Board admitted the documenaraexhibit to the Canadian
lawyer’s affidavit, but declined to have the lawyestify himself.

[49] After the Board’s hearing, howevem RCMP officer arranged to
interview Tao Mi at the Canadian Consulate in ShangA Chinese security officer,
from an agency which might have detained and iotgted Tao Mi earlier, was
present. Absent was counsel for the Lais, who wetenotified about the interview.
When asked if she spoke with a Canadian lawyerhim&about Lai Cheong Sing,
Tao Mi said no. She also said that when investdyaty the 4-20 Investigation Team,
she was treated with respect and never threate@emmenting on this incident,
Justice MacKay described it as “...an extraordinargtartaking, unfair in its process,
and ultimately unnecessary..."Ldi v. Canada (Minister of Citizenship and
Immigration) 2004 FC 179 at paragraph 21).

[50] The PRRA officer decided this evidernwas inconclusive. She found it
problematic that Tao Mi would dictate the statententhe Canadian lawyer but not
sign it. She also noted that neither the lawyerhsrsecretary could testify that the
person they interviewed was actually Tao Mi. Thesgs simply no proof of her

identity.

[51] Finally, the PRRA officer consideredunsel’s submission that Ms. Tsang
would be at risk in China because of her mentableras. The officer cited an article
published in the Yale-China Health Journal, clagn@hina’s standard of psychiatric
treatment was adequate compared to other develaumuogtries, and was showing
signs of improvement. She also referred to the. ID&oartment of State’s 2005
Country Report on Human Rights Practices, whicloreg incidents where patients
were forcibly given medicine and subjected to elechock treatment. She reviewed
two hospital reports and a doctor’'s letter indiegtiMs. Tsang suffered from

generalized anxiety disorder. On the basis of élatence, the officer concluded Ms.
Tsang did suffer from anxiety, but would not begéaa out for mistreatment because
of her psychological condition. Nor did she fitara particular social group, i.e. those
with mental illnesses.

[52] On the basis of all the foregoinge tPRRA officer concluded the Lais
were not at risk if returned to the People’s Rejubt China. She wrote, in the last
paragraph of her reasons:

| have reviewed all of the evidence
before me, listed below in the Sources
Consulted section. | do not find that the
applicants are being sought by the
Chinese authorities due to political
motivations, but rather that the
government’s interest in the applicants



arises out of allegations and evidence
that they are suspected of engaging in
criminal activity. It is my finding that
the return of the applicants to China is
neither an act that would shock the
conscience of Canadians nor be a breach
of fundamental justice nor bring them
within any of the risks encapsulated in
either section 97(1)(a) or (b) of the
Immigration and Refugee Protection Act.

|SSUES

[53] The applicants have raised a nundfessues. Some are of a substantive
nature and therefore subject to the appropriatedata of review. Other issues are of
a procedural character. In addition, counsel figr applicants has filed a notice of
constitutional questions, whereby he raised twaassclosely related to some of his
administrative law arguments. He did not, howevdeal with any of the
constitutional issues in either his oral or writerbmissions, and so | will not address
them in these reasons. The Minister, on the dilaed, says the only issue in this
case is whether, based on the evidence beforeheeofficer's decision rejecting the
applicants’ PRRA was reasonable. Despite the tfaadt counsel for the respondent
looked at the case from a different angle, sherdgpond to all of the issues the
applicants raised.

[54] The issues can therefore be frametie following way:

a) Does the Minister's PRRA decision raiseasonable apprehension
of bias?

b)  Did the PRRA officer violate the regulatagguirement not to make
adverse credibility findings central to the deamswithout a hearing?

C) Did the PRRA officer err in concluding tkiglomatic assurance
from China regarding the death penalty encompaasesnditional
death sentence?

d) Does the Supreme Court decisionSureshv. Canada (M.C.1.)
[2002] 1 S.C.R. 3, providing for separate assestméra foreign
state’s assurance to avoid torture of returnedonals, apply where
there is some evidence of generalized resort torein the foreign
state, or only where there is evidence reasonatulicating resort to
torture in similar cases?

e) Did the PRRA officer err in concluding tdglomatic assurances
from China on torture are reliable, in the abseoicany mechanism
providing for verification of compliance?



f) Did the PRRA officer err by making no dimg about whether the
applicants would receive a fair trial in China?

Q) Did the PRRA officer err in using the coptef a law of general
application to determine whether the convictionTeang Ming Na’s
relatives for transferring money to the applicamés acceptable?

[55] As to the applicable standard ofiegx | shall deal with it as | go through
the analysis of the last five issues. It is by nsettled law that when considered
globally and as a whole, a PRRA decision must l@&ewed against a standard of
reasonableness Figurado v. Canada (Solicitor General) 2005 FC 347).
Nevertheless, the standard must be adjusted inrdarece with the particular issue
that is being considered. As Justice Richard Mosdletermined irKim v. Canada
(Minister of Citizenship and Immigration2005 FC 437, questions of fact must be
reviewed against a standard of patent unreasoreddenuestions of mixed fact and
law are subject to a standard of reasonablenedgjuastions of law must be assessed
in accordance with a standard of correctness. IWsedo say, there is no need to go
through a standard of review analysis with resgecthe first two issues. When
procedural fairness is at stake, the Court museérdebe whether the procedure
followed was fair or notCanada (Attorney General) v. Sketchl@p05 FCA 404;
Chir v. Canada (Minister of Public Safety and EmergencypBredness)2006 FC
765.

ANALYSIS
a) Reasonable apprehension of bias

[56] The Lais submit there are three dawhich give rise to a reasonable
apprehension of bias. First and foremost, theyuarthe Minister has already
determined the diplomatic note from the Chineséarities is satisfactory, because of
the Minister's submissions to the Board during tha&is’ refugee hearing. By
advocating that the Board treat the note as rejable Lais argue the Minister was
implicitly assessing risk, since the note covers $ame three risks to be determined
under section 97 of the IRPA. The Minister, througer delegate, should not have
been asked to make exactly the same decision irtdhtext of a PRRA. Indeed,
counsel was of the view that the PRRA officer camehe same conclusion as the
Minister’s representative in the Board hearing$at the assurances were reliable —
for the same reasons.

[57] Counsel for the applicants referneel to a number of sections in the IRPA
identifying the Minister as the person responsiblethe PRRA (subsections 112(1),
113(b), 114(2) and (3)). This would tend to shinattthe PRRA decision is that of
the Minister, not of someone independent from Hetatutorily, the decision is the
Minister's. Someone who is not the Minister canken@hat decision, so goes the
argument, only if that person is the Minister’'scei

[58] What compounds the problem and malkisscase special, according to the
applicants, is that the Board did not look at tisks identified in section 97 because
the IRPA had not yet been enacted. This is whyPtRRA officer in this case looked
at both new and old evidence. Ordinarily, a PRRficer will only look at new



evidence. Had the IRPA been enacted when the Bieoded the Lais’ application,
it would have evaluated the evidence under bothiserc96 and 97. If that was the
case, the Minister's submissions to the Board wowbd have mattered for the
purposes of a PRRA, because those submissions weuldld” evidence — i.e. they
would only relate to evidence the Board had alrezshessed.

[59] Before going into the merits of tisatbmission, | would reiterate that the
Minister of Citizenship and Immigration no longesshthe dual authority to appear
before the Board and also decide risk assessmansHRRAS, but formerly PDRCC
applications). Its intervention authority to appaaBoard hearings was transferred to
the Canada Border Services Agency in 2003.

[60] According to the Lais, there are twther factors that give rise to a
reasonable apprehension of bias. The first hds with the genesis of the diplomatic
note. Even if we were to accept that the note s@sntaneously generated by
Chinese authorities, they say, the Canadian gowemhraought clarifications and
additional assurances, which were reflected irfitted version of the note. In seeking
these additional guarantees, the Lais claim thea@ian government was expressing a
legal opinion. That is, they requested these atatibns because they believed they
were required under Canadian law.

[61] Finally, the Lais submit that ther@aliian government values its relations
with the government of China more highly than fags to them, as evidenced by the
government’s interrogation of Tao Mi in ShanghabDecember, 2001. Not only was a
Chinese official present, but the official was newautioned about holding that
interview in confidence. Moreover, the Lais’ lawy&as not given prior notice of
that interrogation. Relying on Justice MacKay'gicisms of this process, to which |
referred at paragraph 49 of this decision, the lcksm this behaviour has also
created a reasonable apprehension of bias.

[62] The Lais have suggested two solgiofRirst, they say this Court should
order a trial to deal with the PRRA applicatioreits While acknowledging that this
would be outside the statutory scheme, Mr. Matagssted that section 24 of the
Charter gives this Court jurisdiction to fashiortisia remedy to the extent that there
is a violation of section 7 of the Charter. Altatimely, counsel proposed that a
commission of inquiry be established under the autthof the Inquiries Act R.S.C.
1985, c. I-11, to deal with this particular PRRApkgation.

[63] There is no doubt that the indeperwde of the judiciary and the
impartiality of its members are the cornerstonesuf judicial system and essential
characteristics of a state governed by the rulawf The test for bias was set out by
the Federal Court of Appeal and approved by ther&Gue Court of Canada in
Committee for Justice and Liberty Canada (National Energy Board]1978] 1
S.C.R. 369 at page 39€¢mmittee for Justice and Libefty ‘...what would an
informed person, viewing the matter realisticalhdgractically — and having thought

the matter through — conclude’.

[64] Because an allegation of bias issath momentous importance, the
grounds to establish such an apprehension mustubstasitial and must rest on
something more than pure speculation or conject@@nmittee for Justice and



Liberty, above, at pages 394-39%rthur v. Canada (Attorney Generalp001 FCA
223 at paragraph 8. In the present case, | havenuerstood counsel’s submission to
be that the PRRA officer was personally biased. MWeare dealing with here is an
allegation of institutional bias, which would haasen in all the cases decided while
the Minister of Citizenship and Immigration had dapping statutory “intervention”
and “protection” authority during the transition rjpel following the IRPA’s
enactment. During that time, the Minister had tlmver to intervene at Board
hearings, and the power to protect by deciding PRB@lications.

[65] | am prepared to accept, based erethdence before me, that the Chinese
ambassador to Canada initiated the discussions thith Canadian government
regarding the assurances Canada expected if Mwasito be returned to China. |
fail to see how the further assurances and clatibos Canada sought, in light of its
understanding of Canadian law and especially of Shpreme Court’s decision in
United States \Burns [2001] 1 S.C.R. 283, could have had any impadhenrPRRA
officer’s decision. A fully informed person, whaéws the PRRA officer made the
first section 97 risk finding in Mr. Lai's case #006, five years after the assurances
were given, would not find a reasonable apprehensidias based on the historical
communications that resulted in the diplomatic ndet only could the Canadian
officials’ views have no bearing on the PRRA offica point to which | shall return
shortly, but these views were also supplementeti witgood deal of more recent
documentary evidence about Chinese diplomatic assas.

[66] I am a little bit more troubled blyet way Canadian officials interrogated
Tao Mi in Shanghai. Like my colleague Justice MagKI think this way of
proceeding was most inappropriate, to say the.le@ast it is certainly no defence to
argue, like counsel for the Minister did, that Telds interrogation statement was
fully voluntary and simply confirmed what she haddsin her original testimony.
What else could be expected, with a Chinese stétgabpresent in the room? Even
if she was tortured or coerced into making falsauaations in her first statement, the
circumstances of the interrogation made it virtpathpossible to discuss. That being
said, | do not think that an informed person, vigyithe matter realistically and
practically, would use this event to draw a negatoonclusion about the PRRA
officer’s impartiality. Indeed, the reason she @sed little weight to Tao Mi’s
purported recantation was not because of anyttiegsaid in her interrogation at the
Canadian Consulate. Rather, the officer conclutiede was insufficient direct and
convincing evidence to corroborate that Tao Mi midact meet with the Canadian
lawyer, and did retract statements she made intplgcéhe Lais of smuggling.

[67] The Lais’ basic argument is that tARRA officer could not assess the
diplomatic note independently because she haddiiaeher findings to whatever

counsel for the Minister had submitted to the Boawrd®001. 1 find this argument

unpersuasive for a number of reasons.

[68] It is by now well established thatriidters are not expected to personally
exercise all the powers endowed to them by Parliiamé@ power to delegate is
usually implicit in a legislative scheme empowermdylinister to actR. v. Harrison,
[1977] 1 S.C.R. 238. This authority to delegats haen spelled out explicitly in the
IRPA, of which subsection 6(2) provides that anyghihe Minister may do under the
Act may be delegated in writing. The Minister hd@ne so with respect to her



authority under section 112 to decide PRRA appbast (Delegation Instrument,
December 12, 2005, Item 52).

[69] While the notion that a departmertigil servants speak with one voice
and are essentially the Minister's mouthpiece mayerheld true in a distant past, it is
highly unrealistic in today’'s complex and multi-éded reality. Modern-day
governmental departments are huge organizationt) thiousands of employees
assigned to varied and numerous functions. While given minister of the Crown
still retains the ultimate responsibility for hieghrtment’s policies and practices, no
one expects him to oversee every decision fallinthiv every single mandate
comprising his portfolio. In carrying out their d&y-day responsibilities, officials of
one particular unit are not necessarily bound lyrsitens made by other officials in a
different context. As the PRRA officer aptly ptiat page 4 of her decision, it would
be “a reductionist and monolithic view of the Mit@gs varying responsibilities and
mandates” to reduce the role of the PRRA officar tthat of concurring in any
previous decision in which another delegate of\Mli@ister made representations”.

[70] This is reinforced by looking at §ea 5.14 of the PRRA Manual, which
directs those officers to bear the following in thizes they make their decisions:

It is important to show that PRRA
officers have carefully analyzed the case,
weighed all of the evidence, and
balanced the treatment they have given
to the evidence considered. The decision
should be based on the evidence
presented and researched, supported by
the factual weight of the evidence itself.
The decision should not be based on any
preconceived bias or information. The
research should be fresh and show that
the PRRA Officer has addressed the
individual case. Each applicant in the
PRRA process is entitled to a fully
independent assessment of the facts.

[71] This is precisely what the PRRA offf did in the case at bar. After
having carefully reviewed the Lais’ arguments aliggthat her decision was
predetermined, she wrote at page 3 of her decision:

Counsel would have it that given that the
Minister’'s representatives at the time of
the applicants’ CRDD hearing made
submissions relating to the value of the
diplomatic assurances given by the
government of the People’s Republic of
China to the Government of Canada, that
the pre-removal risk assessment process
is fatally flawed and that no independent



and unbiased decision can be made by a
Pre-Removal Risk Assessment Officer.
To accept such an argument would be
tantamount to arguing that there can be
no question of more than one mandate
within the Department of Citizenship and
Immigration. In response, | note that
while all employees of the department
are charged with the responsibility of
administering and  applying the
objectives of the act in general, there can
be wvarying and competing, even
conflicting mandates in doing so.

[72] | find this reasoning unimpeachablBhe Minister's dual mandates of
intervention and protection in 2001 did not giveerto a reasonable apprehension of
institutional bias, so long as each unit acted iwitits statutory mandate. This is
precisely the issue that the Supreme Court coreiden Brosseauv. Alberta
Securities Commission1989] 1 S.C.R. 301. Writing for the Court, JostClaire
L’'Heureux-Dubé stated at page 309:

As with most principles, there are
exceptions. One exception to theefno
judeX principle is where the overlap of
functions which occurs has been
authorized by statute, assuming the
constitutionality of the statute is not in
issue.

[73] Counsel for the applicants trieditstinguish that case on the basis that the
PRRA officer has no statutory or regulatory auttyprand does everything in the
name of the Minister. To use counsel's worBspsseay above, was about an
overlapping of institutional functions, not a cdoence of positions. With all due
respect, this is a distinction without differencé.is true that the Alberta Securities
Commission was statutorily created, while PRRA agffs only have delegated
authority. But to me, it seems the principle enatetl inBrosseay above, does not
hinge upon the nature of the instrument underlyirggdecision-maker’s existence. If
the Minister herself has been authorized to inteevat Board hearings and to decide
PDRCC applications, certainly her delegates musge ltlae same authority. The risk
of being contaminated by a previous decision iglguninimized when two different
units are tasked with different responsibilities,@posed to the same person doing
both.

[74] In coming to this conclusion, | aranaforted by the decision reached by
my colleague Justice Frederick GibsorSeay v. Canada (Solicitor GeneraP005 FC

739 (aff'd, 2005 FCA 422). In that case, the ampiis had raised the issue of
institutional bias or lack of independence on tlaet pf the PRRA officers because
they were (for a short period of time) organizadiby situated within the Canada



Border Services Agency, along with removal officeAdter examining the evidence,
Justice Gibson concluded the PRRA unit was stradtun such a way that it was
insulated from other sections of the CBSA, so thatight-minded and informed
individual would not have a reasonable apprehensidrias. At paragraph 39 of the
decision, he wrote:

On the evidence before the Court in this
matter, | conclude that there would not
be a reasonable apprehension of bias, in
the mind of a fully informed perspim a
substantial number of cases. That is not
to say that there could not well be a
reasonable apprehension of bias, as a
matter of first impression, in the mind of
a less than fully informed person, in a
substantial number of cases. The
mandate of the CBSA was portrayed in
the substantial amount of public
information surrounding its
establishment as a security and
enforcement mandate, a mandate quite
distinct from a “protection” mandate.
But the evidence before the Court
indicates that its mandate was, at least in
the period in question, rather
multifaceted and that there was a
conscious effort to insulate the PRRA
program from the enforcement and
removal functions of the CBSA. Thus, |
conclude that a “fully informed person”
would not have a reasonable
apprehension that bias would infect
decision makers in the PRRA program in
a “...substantial number of cases”.

[75] There is no evidence before me it finding does not hold true
anymore. PRRA officers are professional decisi@kens, undoubtedly very much
aware that their decisions are subject to the caing$ imposed upon each and every
decision made on a quasi-judicial basis. | haveaason to believe that the PRRA
officer did not do what she set out to do in theecat bar, and did not approach this
particular PRRA application with an open mind. Ewsssuming the diplomatic note
was a key aspect of the risk assessment, she wasamed from looking at all the
evidence that was available to her. There is nacatibn suggesting she simply
stopped once she saw the evidence of the Minisgtsnissions to the Board in
2001. As much as one may disagree with her firgdihglo not think a fair minded
person, well apprised of the facts and having thotige matter through, would think
that it is more likely than not that the PRRA ofiavould not decide the matter fairly.



[76] That being the case, there is nalrtedook at the constitutional argument
based on section 7 of the Charter. There beingeasonable apprehension of bias,
either from an institutional or from an individuadd point of view, there can be no
infringement of the principles of fundamental josti By the same token, it is
unnecessary to canvass the applicants’ proposetiasd. | shall only venture to say
that this Court has no jurisdiction to determinBRRA application, nor can section
24 of the Charter be a source of such jurisdictidrhis Court’s jurisdiction is
supervisory, and it cannot assume jurisdiction WtRarliament has not grantedR:

V. 974649 Ontario InG.[2001] 3 S.C.R. 575Singhv. Minister of Employment and
Immigration [1985] 1 S.C.R. 177.

b) Theabsenceof an oral hearing

[77] The Lais have raised a second pro@dairness issue, relating to two
affidavits they filed in support of their applicati. The first was from Ms. Tsang’'s
sister. It said their father had been beaten arslumaer house arrest in China, while
their mother was taken away by policemen on insvas from 4-20 investigators.
The second affidavit was from the Canadian lawybveCAnsley, with Tao Mi’'s
alleged recantation attached as an exhibit. In baies, the PRRA officer gave little
probative value to the evidence. She found Msn@'sasister had an interest in the
outcome of her claim for protection. Furthermorey Bister’'s affidavit contained
uncorroborated hearsay. With respect to Mr. Anséesywell as his assistant, neither
one of them could testify as to the identity of ferson who claimed to be Tao Mi.
The Lais now claim the PRRA officer was not eatitto disregard those affidavits,
without first granting them a hearing to addressdfficer's concerns.

[78] Subsection 113(of the IRPA makes it clear that a hearing isedkld in
exceptional circumstances. The factors to considerfound in section 167 of the
Immigration and Refugee Protection RegulaticgB®R/2002-227 (the Regulations),
which reads as follows:

167. For the purpose of 167. Pour I'application de
determining whether a hearingl'alinéa 113) de la Loi, les
is required under paragraph facteurs ci-apres servent a
113(0) of the Act, the factors décider si la tenue d’'une

are the following: audience est requise :
(a) whether there is a) I'existence d’éléments de
evidence that raises a preuve relatifs aux éléments
serious issue of the mentionnés aux articles 96

applicant's credibility and is et 97 de la Loi qui

related to the factors set out soulévent une question

in sections 96 and 97 of the  importante en ce qui

Act; concerne la crédibilité du
demandeur,

(b) whether the evidence b) 'importance de ces
is central to the decision eléments de preuve pour la



with respect to the prise de la décision relative
application for protection; a la demande de protection;

and _ o
¢) la question de savoir si

(c) whether the evidence, if  ces éléments de preuve, a

accepted, would justify supposer qu’ils soient
allowing the application for ~ admis, justifieraient que
protection. soit accordée la protection.

[79] Having reviewed the circumstancader which a hearing must be held, |

do not think an interview was required in this caSest of all, the sister’s affidavit
put her own credibility into question, not Ms. Tgan Since section 167 of the
Regulations envisions the possibility of a hearimgan applicant, | fail to see how
Ms. Tsang could have testified on the basis ofsister’s affidavit.

[80] As for Mr. Ansley and his assistaihiey could have certainly been cross-
examined on their affidavits before the Board, thet Minister chose not to. This was
her absolute prerogative. It is trite law that aisien-maker is not required to accept
affidavit evidence merely because the affiant wa$ cross-examinedBgath v.
Canada (Minister of Citizenship and ImmigratiphyiM-4095-98; Singhv. Canada
(Solicitor General) 2005 FC 159).

[81] The applicants further contend ttitee PRRA officer breached both the
regulatory requirement on interviews and the dutyfairness. They submit she
should have either interviewed the affiants abbatitlentity of the woman who came
to Mr. Ansley’s office, or given them notice of heoncern and an opportunity to
respond. | strongly disagree. First of all, thiédavits of Mr. Ansley and his
assistant were before the Board in 2001, and tteedgave them very little weight.
Between then and now, the Lais could have curesl ¢kidentiary deficiency, by
seeking evidence to confirm how the affiants knea/woman in Mr. Ansley’s office
was Tao Mi. However, they did not. Moreover, thaid. credibility was not the
determining issue in the PRRA decision. Rathes, dfficer found the risks to the
Lais had not been established on objective evidepadicularly in light of the
diplomatic note. The officer concluded, at pageofiher reasons, that the unsigned
statement was “not probative or significantly detierative of forward-looking risk to
the applicants.” This was not a credibility findiragainst the Lais, but a finding
based on the evidence they submitted to supportldien that they were at risk of
torture. For all of these reasons, | do not think officer breached section 167 of the
Regulations by failing to conduct an oral hearinghvwthe Lais to discuss the two
affidavits.

c) Does the diplomatic assurance encompass a conditional death
sentence?

[82] The Lais are wanted for arrest floe bffence of smuggling, contrary to
Article 153 of theCriminal Law of the People’s Republic of Chindr. Lai is also



wanted for bribery, contrary to Article 389 of teame law. It is true that the Lais
have not been charged yet, but as | explained alitoaepears a person is not charged
with a crime in China until he or she is in custodyhile the maximum sentence for
bribery is ten years’ imprisonment, the penalty fespecially serious” cases of
smuggling jumps to life imprisonment or death, parg to Article 151 of the
Criminal Law of the People’s Republic of ChinAccordingly, | am confident that
removing Mr. Lai to China would subject him to akrito his life, were it not for the
diplomatic assurances. And this is precisely wigse assurances were given, in the
wake of the Supreme Court’s decisiorlinited States v. Burpabove.

[83] The Lais’ argument with respect e diplomatic note is twofold. First,
they submit the PRRA officer erred by failing to daglss whether the note
encompasses a conditional death penalty. Secowldthés argument was raised for
the first time before this Court, they argue a susied death sentence amounts to
cruel and unusual treatment or punishment evdreiperson is never executed.

[84] Before assessing these argumentsydt first determine the applicable
standard of review. The Lais submit the intergretaof the diplomatic note is a
matter of international law, not just domestic &@sie law. They claim that since
international law is a part of Canadian law, theger interpretation of the note should
therefore be reviewed against a standard of coresst

[85] The Minister, on the other hand, mitls that the interpretation and the
reliability of the note are both questions of fHet must be assessed on a standard of
patent unreasonableness. While accepting thisserézsue has never been decided,
the Minister argues that interpreting and assestiagnote involved findings about
foreign law and evidence of past practice, ancduab the PRRA officer's conclusions
deserve significant deference.

[86] There is no doubt that foreign lasva matter of fact reviewable on the
standard of patent unreasonableness. As the F&llmuet of Appeal held irCanada
(Minister of Citizenship and Immigration). Saini [2002] 1 F.C. 200 (F.C.A.) at
paragraph 26:

Foreign law is a question of fact, which
must be proved to the satisfaction of the
Court. Judicial findings about foreign
law, therefore, have always been
considered on appeal as questions of fact
(see J.-G. Castel, Canadian Conflict of
Laws, 4" ed. (Toronto: Butterworths,
1997), at page 155). Moreover, it is well
settled that this Court will only interfere
with a finding of fact, including a finding
of fact with regard to expert evidence, if
there has been a palpable and overriding
error (See for exampld.V. Bocimar S.A.

v. Century Insurance Co. of Canada
[1987] 1 S.C.R. 12475tein et al.v.



“Kathy K” et al. (The Ship) [1976] 2
S.C.R. 802).

See alsoMagtibayv. Canada (Minister of Citizenship and Immigratipr2005 FC
397 at paragraph 1&ung v. Canada (Minister of Citizenship and Immigna), 2006
FC 82 at paragraph 18uttar v. Canada (Minister of Citizenship and Immigratipn)
2006 FC 1281 at paragraph ®ur v. Canada (Minister of Citizenship and
Immigration, 2005 FC 636 at paragraph 30anada (Minister of Citizenship and
Immigration) v. Choubak2006 FC 521.

[87] It is equally beyond dispute thasessing whether an assurance is reliable
is a question of fact, reviewable on the standdrghatent unreasonableness. The
Supreme Court said so in bothhani v. Canada (Minister of Citizenship and
Immigration) [2002] 1 S.C.R. 72 at paragraph 17, &uwdeshabove, at paragraph 39,
where it stated:

As mentioned earlier, whether there is a
substantial risk of torture if Suresh is
deported is a threshold question. The
threshold question here is in large part a
fact-driven  inquiry. It requires
consideration of the human rights record
of the home state, the personal risk faced
by the claimant, any assurances that the
claimant will not be tortured and their
worth and, in that respect, the ability of
the home state to control its own security
forces, and more.

[..]

Such issues are largely outside the realm
of expertise of reviewing courts and
possess a hegligible legal dimension.
We are accordingly of the view that the
threshold finding of whether Suresh
faces a substantial risk of torture, as an
aspect of the larger s. 53(t) opinion,
attracts deference by the reviewing court
to the Minister's decision. The court
may not reweigh the factors considered
by the Minister, but may intervene if the
decision is not supported by the evidence
or fails to consider the appropriate
factors.

[88] Mr. Matas is certainly correct insasting that a diplomatic note is more
akin to an international law instrument than tcoandstic law. In his affidavit, expert



John Holmes described the note in this case a®rfarmtment of a political nature
from one state to another.” Having said that, Miolmes recognized that a
diplomatic note is not binding in international la®ather, it reflects one party’'s
intention to fulfill a specific undertaking.

[89] | am aware of no case law dealingcsically with the standard of review
applicable to interpreting such an instrument. the above-quoted citation from
Suresh above, the Court appears to have focused mor¢hernvalue to give a
diplomatic note than on its interpretation. | hanevertheless concluded that, at least
in this case, the interpretation of the assurarfoe Chinese authorities is so
intertwined with the construction of Chinese lavattht ought to be considered a
question of fact, on which the PRRA officer wasitéed to a considerable measure of
deference.

[90] Because the diplomatic note is aftsarucial importance to resolve many
of the issues raised in this application, | take ltherty to reproduce it in full before
going any further:

Note No. 085/01 (dated May 2, 2001)

The Embassy of the People’s Republic of
China in Canada presents its
compliments to the Department of
Foreign Affairs and International Trade
Canada and has the honour to respond to
Assistant Deputy Minister Caron’s letter
of April 27, with the following
information.

Lai Changxing is the chief criminal
suspect of the mega smuggling case in
Xiamen of China’s Fujian Province. He
fled to Canada after the case was
detected. It is of great importance for
China’s efforts to fight against corruption
and smuggling to have him repatriated to
China for a trial by the competent
Chinese judicial departments.

The Chinese side has noted the judicial
practice of Canada relating to death
penalty in repatriating criminal suspects.
In view of this, the Chinese Government
undertakes that after his repatriation to
China, the Chinese appropriate criminal
court will not sentence Lai Changxing to
death for all the crimes he may have
committed before his repatriation. The
Supreme People’s Court, the highest
judicial organ in China, has decided to



that effect and the appropriate criminal
court in charge of the alleged smuggling
and bribery case will be adequately
informed of this decision and will abide
by it.

In accordance with the above decision
and Article 199 of the Criminal
Procedure Law of the People’s Republic
of China which stipulates that “death
sentences shall be subject to approval by
the Supreme People’s Court”, the
appropriate criminal court will not
sentence him to death and even if it does,
the verdict will not be approved by the
Supreme People’s Court, therefore, he
will not be executed in any case if
returned to China.

At the same time, China is a state party
to the UN Convention against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment. According to
the provisions of the relevant Chinese
laws, during the period of investigation
and trial of Lai after his repatriation and,
if convicted, during his term of
imprisonment, Lai will not be subject to
torture and other cruel, inhuman or
degrading treatment or punishment.

Zeng Mingna, Lai’'s wife, is also a

suspect involved in the same smuggling
case. She fled with Lai to Canada. If
Zeng is repatriated to China, the above-
mentioned commitments will be equally
applicable to her.

The Embassy of the People’s Republic of
China avalils itself of this opportunity to

renew to the Department of Foreign
Affairs and International Trade Canada
the assurances of its  highest
consideration.

[91] | shall address, in the next secidrihese reasons, how much weight to
give this note, and the likelihood that Chineseharities would renege on their
assurances should the Lais be returned to ChWéile this argument is arguably
relevant to assessing both the risk to life andrisle of torture, | believe it is more



central with respect to the second type of risk, reasons that will be spelled out
later. The argument | want to tackle now is théslLaubmission that the note does
not encompass a suspended death sentence. Theythiey could face execution
after receiving a suspended death sentence if dbegyot confess to the crimes for
which they maintain their innocence.

[92] The PRRA officer found as a facttthi@e note ruled out the imposition of
the death penalty (PRRA Reasons, page 36). Sbhef@lsd that neither applicant
would face either the death penalty, or a suspendath sentence (PRRA Reasons,
page 35). She concluded the wording was not styisped did not leave the door
open to the Chinese authorities imposing a susperdecution sentence, then
executing the Lais later for failing to confess ERReasons, page 39). She wrote it
was pure speculation to argue the note left roonmfmse a death penalty sentence
with a two-year postponement.

[93] The Lais take issue with the facattithe PRRA officer seems to have
framed the issue in evidentiary terms, as opposeadtérpretative ones. But | think
the applicants’ interpretation would lead to anaimfeading of the officer’s decision.
She does make the argument that there is no egdensuggest Chinese authorities
were not transparent, or deliberately left themsglvoom to impose a conditional
death sentence. But a close reading of her reatken as a whole, reveals she was
also alert to the wording of ti@ériminal Law of the People’s Republic of Chiaad,

as a matter of fact, there was much evidence frome&Se witnesses before the Board
on that subject.

[94] The death penalty assurance expliiasthe Supreme People’s Court has
decided not to impose the death penalty on eith#reoapplicants “for all crimes they
may have committed before their return back to @HinAs the first step to
implementing the assurance, the Supreme Peopleig @dl inform the lower courts
not to impose the death penalty on the Lais foir tleeged crimes.

[95] The second safeguard step is thttaflower courts do impose the death
penalty, the Supreme People’s Court, which mustraygp all death sentence
executions, will not approve the death penalty aien in this case. This is spelled
out in Article 199 of theCriminal Procedure Law of the People’s RepublicChiing,
which states that “Death sentences shall be subge@pproval by the Supreme
People’s Court.”

[96] Now, the Lais argue that conditignai suspended, death sentences are
reviewed by the Higher People’s Court under Arti204, not the Supreme People’s
Court. Because the death penalty assurancessicdke refer to Article 199 only, so
goes the argument, they do not apply to conditionaluspended death sentences. For
the assurances to extend that far, the Chineserryoeat would have had to have
sought and received decisions from both the Hidemple’s Court and the Supreme
People’s Court. The assurances would also haveédhader to both Articles 201 and
199. Because of this, the Lais argue they couldxXeeuted if they refuse to confess
or implicate people according to the Chinese gawemt’s wishes, because the
government would consider such behaviour a crinmengitted after repatriation. The
note only refers to crimes committed before repaitm.



[97] This argument is disingenuous an@llka flawed, and runs contrary to
Article 50 of theCriminal Law of the People’s Republic of Chiaad Article 210 of

the Criminal Procedure Law of the People’s RepublicGifina These provisions
read as follows:

Article 50

Anyone who is sentenced to death with a
suspension of execution commits no
intentional crime during the period of

suspension, his punishment shall be
commuted to life imprisonment upon the

expiration of the two-year period; if he

has truly performed major meritorious

service, his punishment shall be

commuted to fixed-term imprisonment of

not less than 15 years but not more than
20 years upon the expiration of the two-
year period; if it is verified that he has

committed an intentional crime, the

death penalty shall be executed upon
verification and approval of the Supreme
People’s Court

Article 210

When a judgment of the death penalty
with immediate execution is pronounced
or approved by the Supreme People’s
Court, the President of the Supreme
People’s Court shall sign and issue an
order to execute the death sentence.

If a criminal sentenced to death with a
two-year suspension of execution
commits no intentional offense during
the period of suspension of the sentence
and his punishment should therefore be
commuted according to law on
expiration of such period, the executing
organ shall submit a  written
recommendation to a Higher People’s
Court for an order; if there is verified
evidence that the criminal has committed
intentional offense and his death
sentence should therefore be executed,
the Higher People’s Court shall submit
the matter to the Supreme People’s Court
for examination and approval.



[98] These two provisions make it abuniiaclear that the Supreme People’s
Court must approve all death sentences, includorglitional death sentences when
they are to be executed. This has been made ewvea explicit, if need be, in a
Notice from the Supreme People’s Court to the Higheople’s Court (No. 177),
dated November 26, 2003, which is found in ExHilbitof Winnifred Liu’s affidavit.
Moreover, a person will be executed only if he loe sommits an intentional crime
during the suspension period. Otherwise, the desghtence is automatically
commuted to life imprisonment. There was evidenetre the PRRA officer that a
person refusing to confess does not commit a furtmgne. This eventuality is
addressed in the first part of Article 50, accogdin which an applicant performing
“meritorious service” will see his punishment conteds to a fix term of
imprisonment.

[99] It is true that Article 199 is thalg provision mentioned in the diplomatic
note. But | fail to see how this can be read a=flutable evidence the assurances do
not encompass a conditional death sentence”, ® Nak Matas’ words. | do not see
such an instrument as a complete code of crimiaal br procedure. More
importantly, a fair reading of the note taken is ibtality, as well as its genesis,
clearly indicates the Chinese authorities wantece&ssure the Canadian government
that the Lais would not be put to death under aimgumstances for any crimes
committed before their repatriation. There is tiweo way to read the third paragraph
of the diplomatic note and its reference to thagiadl practice of Canada relating to
death penalty. As a result, it was not patentlseasonable for the PRRA officer to
conclude there was nothing “sinister” or “suspealbut how the assurance against
the death penalty was worded.

[100] As for the argument that imposing a dbodal death sentence is cruel and
unusual punishment in itself, even if the applisaate not executed, a few things
need be said. First, an officer cannot be faulbedailing to consider arguments that
were not put to heiQanada (Minister of Citizenship and Immigration)arga 2006
FCA 394 at paragraph 17. Second, the PRRA offiester considered whether the
imposition of a conditional death sentence amoutdgetdthreat to life, torture or cruel
and unusual treatment or punishment because sttuded the note did not allow
Chinese authorities to impose a suspended execsgioience. She could have based
that conclusion upon a legal analysis along the lnfi the foregoing paragraphs.
However, the evidence supporting such an analyas put to her, and this is likely
why she found there was insufficient evidence toctade the note was suspect and
allowed Chinese authorities to impose a suspendestugon sentence (PRRA
Reasons, page 39). Third, there is no possibifitthe Lais experiencing “death row
phenomenon”, or a psychological trauma associatddawaiting an execution which
may or may not arrive, once we accept that therassas foreclose any likelihood of
a death sentence being carried o#for all of these reasons, the officer’s conclusion
on this argument and, more generally speaking,henassurance against the death
penalty, should be left undisturbed as it doesambunt to a patently unreasonable
finding.

d) and €) Theassurance against torture

[101] The applicants have raised two issueganging the assurance against
torture. The first is essentially the same questibat was certified by Justice



MacKay. The Federal Court of Appeal did not anstherquestion, however, because
it considered it academic to the issue of whetherltais were Convention refugees,
and thus included under the IRPA. In substance,Ltie are asking this Court to
determine when an officer must conduct separatesassents of an assurance against
death and an assurance against torture. Is a sepasessment mandated when there
is evidence of generalized resort to torture, adexwe of torture in similar cases?
The Federal Court of Appeal declined to answer tjugistion. However, it explicitly
noted the issue could be canvassed at the PRRA. sthgstice Layden-Stevenson
then found it a serious issue for the purposeshefliais’ application to stay their
removal order.

[102] The second issue relating to the ass@ragainst torture has to do with its
reliability. More particularly, the Lais contendlat to be effective, the assurance
would require monitoring and other mechanisms tst tihe receiving state’s
undertakings. The Lais therefore submit the PRR&ear erred by focusing on the
notoriety of their case, without considering whethad how torture could come to
the public’s attention, and how their notoriety lkkbyprotect them if torture or
mistreatment was never discovered. | shall de#h Wiese two issues in the same
section of these reasons, as they are closelgdelat

[103] The first thing to determine is the apable standard of review. Not
surprisingly, the Lais are of the view that bothtledése questions attract a standard of
correctness as they are general in nature. Thadage calls for an elaboration of the
Supreme Court’s reasoning 8uresh above, on the issue of diplomatic assurances.
They claim the second issue is a subset of thg &rguing that if the death penalty
and torture assurances must be assessed sepavdialy,then, is the nature of a
separate assessment?

[104] The Minister, on the other hand, subntitat evaluating the assurance’s
reliability is a matter of fact, reviewable on teandard of patent unreasonableness.
In light of the PRRA officer’s finding that the asance was reliable for all of the
reasons set out in her decision, they say, it veagatently unreasonable for her to
conclude that the absence of a monitoring mechanisin not undermine its
reliability. With respect to the issue of a sepasessment, the Minister submits this
issue simply does not arise — first, becauseatvisays required, and second, because
this is precisely what the officer did in this case

[105]  There is no doubt in my mind that evéhgthe reliability of a diplomatic
assurance is a question of fact, reviewable on #tandard of patent
unreasonableness. It is indeed part of the aseessas to whether a failed refugee
claimant faces a substantial, forward-looking $korture if removed to his country
of origin. In bothAhani above, andsuresh above, the Supreme Court made this
point clear. Reviewing the Minister's decision @rhether Mr. Suresh faced a
substantial risk of torture upon deportation, tloai€ wrote that the Minister’s review
of an assurance from a foreign state is a factdrimquiry with a “negligible legal
dimension” Suresh above, at paragraph 39). This was reiteratedhiey British
Columbia Court of Appeal iThailandv. Saxena2006 BCCA 98 at paragraphs 47-
48, and by this Court inMahjoub v. Canada (Minister of Citizenship and
Immigration) 2006 FC 1503 at paragraph 11.



[106] Bearing that in mind, the applicantseatpt to frame the issue of monitoring
as a legal question must fail. At the end of thg, dhe threshold question is whether
there is a substantial risk that the Lais will betured or mistreated in China. To
answer that question, the PRRA officer had to takewumber of factors into
consideration. The diplomatic note was only onghofse factors - though a critical
one, as we shall see. The presence or absencmofitoring mechanism was itself
one of the indicia to assess the reliability of #ssurance given. By concluding the
absence of a monitoring mechanism was not detetivindhe PRRA officer made a
finding of fact.

[107] Of course, in coming to that conclusibe PRRA officer may be taken as
having implicitly denied that some kind of monitogi is always required for an
assurance to be reliable. As we shall see shatyys have been expressed in the
recent past about the proper use of diplomaticrassaes against torture and what
they should encompass. In her reasons, the PRRZ&iodlid indeed refer to various
proposals and statements made by non-governmergahiaations, human rights
activists and UN specialized bodies. But noneheké views have so far crystallized
in international law. The closest expression tdrdaernational norm is th®ptional
Protocol to the Convention against Torture and @tGeuel, Inhuman or Degrading
Treatment or Punishmenadopted by the UN General Assembly on December 18
2002. Though it entered into force on June 2262@thas not been ratified by either
Canada or the People’s Republic of China. Andetleno evidence before me that it
is now part of customary international law.

[108] In any event, the PRRA officer did nasaliss this broader issue and
restricted herself to assessing this particuladodwatic note. In response to the
applicants’ argument on this point, she wrote gep35 of her decision:

| do not agree that the absence of a
mechanism to monitor the compliance of
the Chinese government with the terms
of the note is to be interpreted as
rendering the note itself unreliable.
Having regard to the nature and format
of the diplomatic assurance, the
correspondence that took place between
Canadian and Chinese representatives to
establish the terms of the assurance, and
the identity of the applicants, | do not
accept counsel’'s argument that | should
dismiss this diplomatic assurance on the
basis that its terms cannot be guaranteed
without some kind of diplomatic sanction
behind it or a mechanism to monitor its
compliance.

[109] This passage demonstrates that thees®icecision on this particular issue
was entirely fact-driven, and was not meant to hanexedential value. To borrow
from the Supreme Court, the PRRA decision, at leaghis question, “is not one that



will determine future cases except insofar as & isseful case for comparisori’aw
Society of New Brunswick Ryan, [2003] 1 S.C.R. 247 at paragraph 41). Hoofal
these reasons, | am not prepared to assume tltah@asd of correctness should be
applied to the PRRA officer’s findings that the Bgpgnts will not likely face a risk of
torture or mistreatment, and that the assurancsiable.

[110] Finally, I need say only a few words abdhe so called “separate”
assessment requirement. A close readirfguoéshabove, leads me to the conclusion
that the Supreme Court never contemplated that ssurance must only be
independently assessed on certain conditions. Cthet cautioned the Minister to be
cognizant of the distinction between assurancemsigthe death penalty and those
against torture, and signaled the difficulty inyreQy too heavily on assurances against
torture from countries that have engaged in tortarehe past. The Court then
suggested some factors the Minister could take actmunt in cautiously evaluating
assurances against torture. There is absoluteigdication that caution is warranted
only when torture is allegedly used against siilaituated individuals. On the
contrary, the Court stressed at paragraph 124, & difficulty in relying too heavily
on assurances by a state that it will refrain frorure in the future when it has
engaged in illegal torture or allowed others to o on its territory in the pdst
[Emphasis added].

[111] Be that as it may, this issue is acadetmithe case at bar because the PRRA
officer did conduct a separate assessment of th&asce against torture. Not only
did she state so explicitly at page 20 of her decjsbut the content of her reasons
reflects that affirmation. After having quoted fidcSuresh above, she considered a
press release issued on December 2, 2005, disgussinJN Special Rapporteur on
Torture’s recent visit to China (PRRA Reasons, pafg17). She looked at general
country condition articles, and reports about t@&tun China and the government’s
attempts to tackle the problem (PRRA Reasons, phgds, 20). She also looked at
testimony from prosecutors, defence counsel andiciad offenders in the Xiamen
smuggling cases claiming statements from the adcusae not extracted through
torture or coercion (PRRA Reasons, page 19). Sbheewvinere was a lack of probative
evidence to show the 4-20 Investigation Team nasde suspects, and little evidence
to support the theory that the two prison deathddcbe attributed to mistreatment or
torture (PRRA Reasons, pages 18-19). Finally,rehed on the expert opinions of
Dr. Charles Burton and Dr. Jerome Cohen that Cknlarespect the assurances
because people around the world will be payingtgattantion to this case. Because
of this, the experts concluded China will not tater any errors from lower-level
police and other officials in the way they trea ttais (PRRA Reasons, page 20).

[112] It is true, of course, that the offiaeferred to many overlapping factors in
assessing the assurance against the death pearadtyhe assurance against torture.
For example, she found that China has the abihtgdntrol its officials’ behaviour.
Consequently, she concluded the applicants wtllbeosubjected to death, torture, or
cruel and unusual mistreatment or punishment (PR¥Asons, page 35). She also
relied on the following:

. Evidence of the witnesses before the BBRRA Reasons, page 10);



. The fact that China approached the Canad@ernment first in their
diplomatic negotiations, and then responded to dlegifications Canada
requested (PRRA Reasons, page 35);

. The lack of evidence to show China hadcegex on previous diplomatic
commitments (PRRA Reasons, pages 16, 37); and

. The lack of evidence to demonstrate Ckoald not live up to its promises
in this case (PRRA Reasons, page 14).

In the end, she also concluded the assurancessadmith torture and death were
reliable for the same reason — the applicants’ metio As | shall try to show, this
conclusion was an error with respect to the asseragainst torture. Any error in the
officer’s decision, however, was not because siedf# assess the assurance against
torture separately.

[113] Based on the foregoing considerationgill therefore review the PRRA
officer's decision against a standard of pateneasonableness. As is well known,
such a standard imposes a high degree of defefesmehe reviewing court, since a
patently unreasonable decision has been descrihedeathat is “clearly irrational” or
“evidently not in accordance with reasom’a(v Society of New Brunswick v. Ryan,
above, paragraph 52)

[114] Moving on now to the officer’s risk agals of torture, it may be helpful to
start with the relevant provisions of the PRRA Malndealing with the procedure for
making that assessment. The Manual provides ksl

10.12 Danger of torture

The standard to be met by an applicant
alleging danger of torture is defined in

the legislation and is of belief on

substantial grounds to exist...Objective
factual material must show a probability
of danger to the claimant if returned to
the country of origin.

10.13 Making an objective assessment of
the danger of torture

The assessment of whether there are
substantial grounds to believe the
applicant would be personally subjected
to a danger of torture is to be made on an
objective basis. There is no requirement
to prove a subjective fear. However, the
danger must be personalized to the
individual. As in the Refugee

Convention the assessment may be
based on past events but is forward



looking: the issue to be determined is
whether events related by the applicant,
together with all the other evidence,
including country conditions at the time

of the decision, show that the applicant
would be subjected to torture, if

returned...

[115] The PRRA Manual also guides officerstba procedure for assessing the
objective risk to life or of cruel and unusual treant or punishment:

10.20 Assessing the obijective risk to life
or of cruel and unusual treatment or
punishment

The assessment of whether there are
substantial grounds to believe the
applicant would be personally subjected
to a risk to life or of cruel and unusual
treatment or punishment is evaluated on
an objective basis. The risk must be
personalized to the individual. The
assessment may be based on past events
but is forward looking: the issue to be
determined is whether events related by
the applicant, together with all the other
evidence, including country conditions at
the time of the decision, show that the
applicant, if returned, would be subjected
to a risk to life or of cruel and unusual
treatment or punishment.

[...]

All relevant considerations include the
general situation in a country and, where
applicable, the existence in the State
concerned of a consistent pattern of
gross, flagrant or mass violations of
human rights.

[116] In their PRRA application, the Lais aeguthey would face torture and/or
cruel and unusual treatment in China because otheotved in the Yuan Hua case
had been tortured and coerced into making confessitheir family members had
been mistreated, Falun Gong members and humars ragfenders are tortured in
China — and finally, because of China’s general &mimghts record. The officer
considered each of those claims and found the pe@ldid not satisfy her that the
Lais faced a forward-looking risk of torture or tnématment. She foundhter alia:



There was no objective evidence to
link the mysterious prison deaths of
Mr. Lai’'s brother and accountant to a
forward-looking risk to either
applicant. There was not enough proof
that the men were tortured. Nor was
there evidence that anyone had
requested — and been denied access to
— autopsies into their deaths (PRRA
Reasons, page 18);

The disclosed court judgments from
China were not probative evidence that
those involved in the Yuan Hua cases
had been coerced or mistreated (PRRA
Reasons, page 39);

Despite counsel’s attempts to indict
China’s entire judicial system, the
specific facts in this case did not
suggest that those charged in the Yuan
Hua cases had been denied due process
or the right to a fair trial. There was no
probative evidence that suggested
anyone had been convicted unfairly,
was denied legal counsel, or had been
coerced into confessing (PRRA
Reasons, page 41);

There was insufficient evidence to
establish any statements from the 4-20
Investigation had been made under
duress, although the officer
acknowledged officials would not
likely admit to such behaviour if it
occurred (PRRA Reasons, page 19);

There was insufficient evidence that
the Chinese government intends to
incriminate the applicants with tainted
evidence, obtained through duress,
mistreatment and torture (PRRA
Reasons, p. 38)

Tao Mi’'s purported recantation was
worth little weight, because her
statement was not signed. Further,
there was insufficient direct evidence
to corroborate that Tao Mi had been
tortured by Chinese authorities (PRRA
Reasons, pp. 29-30);

The unsigned statement purportedly
dictated by Tao Mi was not probative
evidence of a forward-looking risk to
the applicants (PRRA Reasons, p. 41);



[117] It is also noteworthy that the Board hexihmined the same evidence
concerning the manner in which the Chinese auibertiad treated the others from
the Yuan Hua group of companies, including Tao WMine Board also concluded that
they had not been tortured. While the Board a@mkfiiat detainees are mistreated in
China, the Lais had not established mistreatmena txalance of probabilities with
respect to any particular statement or confessibtaimed by 4-20 investigators
(Tribunal Record, vol. 7, pages 2048; 2143-2144).

[118]  Thus, while the Lais continue to sayréhis evidence that others involved in
the Yuan Hua companies were tortured and mistredkedfact is that the officer
found there was not a substantial likelihood tHs tais would be tortured or
mistreated if returned to China. This entire lofecomplaint is based on the weight
the officer assigned to the evidence, reviewable tbe standard of patent
unreasonableness.

[119] There was, indeed, ample evidence betleeePRRA officer that was also
before the Board, and she did refer to that evidendcher reasons (PRRA Reasons,
pages 18-19). For example, Dr. Zhao Bing Zhi, dedenounsel for two accused
persons in the Yuan Hua smuggling operation, wésréehe Board for two days. He
testified that his clients did not show any sighgloysical mistreatment. The Board
found Dr. Zhao was a credible witness. The chiefestigator of the cigarette
smuggling investigation case, Wu Jian Ping, alstified in person before the Board
for four days. He took some statements himself suqgervised other investigators
taking statements. He testified that he and hig@6stigators conducted interviews
in accordance with the law and did not mistreat ardividuals questioned. The
Board accepted investigator Wu'’s evidence on thistpand found he was a credible
witness. Wang Zhong Hua, the chief Chinese prdsedn the case against Mr. Li,
also testified before the Board for two days. Hatesl that none of Mr. Li's
statements were obtained by means of mistreatmelet.was also held to be a
credible witness by the Board. Finally, there wlas evidence of Li Yong Jun, the
principal Chinese prosecutor of a team of eight wiaal prosecuted 19 people
involved in the Yuan Hua smuggling and bribery sohe He gave testimony before
the Board for five days, and was found credibléne Board found no suggestion in
his testimony that he participated in the mistreatimof any people subject to his
team’s prosecution.

[120] A Canadian immigration official also @emviewed Mr. Li and Mr. Lai’s
brother, Lai Shui Qiang. The videotapes and tnapisc of these interviews were
adduced into evidence. In the tapes, both memnadti to tell the truth to the
immigration officer, and said their statements turn@se authorities were voluntary.
They said they were under no physical or mentadqune to give the statements, and
had an opportunity to review and correct them leefagning them.

[121] | appreciate the Lais’ submission thattisns of torture are not likely to
come forward and state openly that they have besaréd if they are still under the
control of state authorities. At the same timee should not speculate about what
may have happened, or infer that some or all ofptisons convicted in the Yuan
Hua smuggling scheme were tortured just becauseaGhiecord on this issue is far



from commendable. Once again, it is not for thmu@ to reweigh the evidence,
absent an error of fact made in a perverse or@aps manner or without regard for
the material before the PRRA officeFgderal Courts A¢tR.S.C. 1985, c. F-7,

paragraph 18.1(4J)).

[122]  The Lais submit the officer should hdwend that the affidavits affirmed by

Clive Ansley and his assistant, attaching an uresigstatement said to be from Tao
Mi, established torture. At paragraph 80 of thégidion, | rejected the applicants’

argument that the officer was obliged to call arimggif she questioned the identity of
the person claiming to be Tao Mi. But the offieeznt further. Despite her doubts
about who authored the unsigned statement, shertheless considered it and

concluded as follows, at page 41 of her reasons:

| find that the unsigned statement said to
have been dictated by Tao Mi [recanting
her previous testimony regarding her
knowledge of Lai Cheong Sing and
Tsang Ming Na’'s smuggling activities
and recounting her treatment at the hands
of Chinese authorities which counsel
submits equated to torture and
mistreatment] is not probative or
significantly determinative of forward-
looking risk to the applicants.

[123]  The officer also considered the Laigliol that members of the Falun Gong
and human rights defenders were tortured and/otreaied and concluded the Lais
were not similarly situated because they were eeiffalun Gong practitioners nor
human rights defenders (PRRA Reasons, pages 28931l).

[124]  The officer then considered the Laiglinl that Ms. Tsang’s father had been
mistreated by Chinese authorities. She concludedhdarsay affidavits from Ms.
Tsang'’s sister, the only evidence provided to supds claim, had limited probative
value, and did not establish forward-looking risk&ler subsection 97(1) of the IRPA
(PRRA Reasons, page 28). It is noteworthy thastme two hearsay affidavits from
Ms. Tsang’s sister were before the Board in 20alMe. Tsang was cross-examined
on them. That cross-examination evidence was lad$ore the PRRA officer. The
Board found Ms. Tsang’s evidence and her sistdfidaaits were inconsistent and
gave them little weight (TR, vol. 8, pages 2342234

[125]  As discussed previously, the Lais cormpébout the weight the officer gave
to Ms. Tsang's sister’s affidavits, seemingly besmathey were not provided an oral
hearing to explain them. A decision-maker is reguired to give great weight to

affidavit evidence merely because the affiant has lmeen cross-examined (see
paragraph 80 of this decision). It was not payemtireasonable for the officer to give
the uncorroborated hearsay affidavits limited ptiveavalue.

[126] As | also discussed, the PRRA officesked at the press release detailing
the UN Special Rapporteur on Torture’s visit to 1@hiShe noted that, according to



that report, the practice of torture in China istba decline but remains widespread,
and China has undertaken practical measures to atoinbThe press release also
noted the absence of essential procedural safegjuaedessary to make the
prohibition on torture effective, and that the gewb of torture cannot be brought
under effective control in the absence of an inddpat judiciary in China (PRRA
Reasons, pages 16-17).

[127] The officer also wrote, at page 20 of ldecision, that she considered
continuing reports that torture is still used toei® confessions from criminal
suspects, without elaborating on the subject (PA¥Asons, page 20). In the 2005
U.S. Department of State Country Report on Humagh®Ri Practices, which the
officer had before her, we read:

The law forbids prison guards from

extorting  confessions by torture,

insulting prisoners’ dignity, and beating

or encouraging others to beat prisoners;
however, police and other elements of
the security apparatus employed torture
and degrading treatment in dealing with
some detainees and prisoners. Officials
acknowledged that torture and coerced
confessions were chronic problems and
began a campaign aimed at curtailing
these practices. Former detainees
credibly reported that officials used

electric shocks, prolonged periods of
solitary confinement, incommunicado

detention, beatings, shackles, and other
forms of abuse.

[...]

During the year police continued to use
torture to coerce confessions from
criminal  suspects, although the
government made efforts to address the
problem of torture. A one-year
campaign by the Supreme People’s
Procuratorate (SPP) to punish officials
who infringed on human rights,
including coercing confessions through
torture or illegally detaining or
mistreating prisoners, ended in May. The
campaign uncovered more than 3,700
cases of official abuse.

[128] It is in the context of these findingsat one must look at the diplomatic
assurance against torture or mistreatment. TheasMimargues the assurances were



sought as a cautionary measure, that the note wgasjother piece of evidence for
the officer to use when assessing the risk of tertwr mistreatment. According to the
Minister, the fact that Canada raised the issuanofssurance against torture when
discussing the assurance against the death peal@dty not establish the Lais would
have been at a substantial risk had the requedbe®t made. As a result, the onus
remained on the Lais to satisfy the PRRA officer abjective grounds that they
would more likely than not be tortured or mistrelbe China. The Minister claims
they did not meet that burden. Even if | were talfthe officer erred by concluding
the assurance against torture was reliable, thasMinsubmits the overall decision
should stand because this was not a critical fogpdin

[129]  While this may look like an appealinggament at first sight, | do not find it
persuasive. Indeed, it appears from the structbitheo officer's reasoning that she
balanced evidence of the widespread use of toi@imma against the assurances,
concluding the Lais would not be tortured becadgb@assurance. At page 20 of her
decision, she wrote:

| have made a separate assessment of the
assurances against torture. 1 note that
consideration of an application for
protection has to be made keeping in
mind current documentary evidence, but
also putting it in proper context. The
evidence before me has a great deal to
say about the troubling existence of
torture used by Ministry of Public
Security officials, despite China’s being
a signatory to the Convention Against
Torture. On the one hand, Canada has
been given assurances that no death
penalty will result should Lai Cheong
Sing be removed to China, nor will
torture be enacted against him. Against
this backdrop is public source
information about the use of torture to
coerce confessions out of suspects.

[130] Equally relevant is that a good portmirthe officer’s final summary of her
findings focused on the assurances and their rityalbegarding torture (PRRA
Reasons, pages 34-38). A close reading of that suynneveals the officer clearly
attached great weight to the assurances. Whilevé laready cited the following
excerpt from page 35 of the officer’s decisiorgpnoduce it again for convenience:

Counsel appears to be conflating his
view of the noted deficiencies in Chinese
law and practice with his opinion that the
diplomatic note will not be sufficient to

protect the applicants from either the
death penalty or torture. 1 find, based on



my consideration of the evidence, that
the Government has the ability to ensure
that the full terms of the diplomatic note
will be abided by, in other words, that
neither of the applicants will face either
the death penalty, or a suspended death
sentence, or be subjected to torture, or
cruel and wunusual mistreatment or
punishment. | do not agree that the
absence of a mechanism to monitor the
compliance of the Chinese government
with the terms of the note is to be
interpreted as rendering the note itself
unreliable. Having regard to the nature
and format of the diplomatic assurance,
the correspondence that took place
between Canadian and  Chinese
representatives to establish the terms of
the assurance, and the identity of the
applicants, | do not accept counsel’s
argument that | should dismiss this
diplomatic assurance on the basis that its
terms cannot be guaranteed without some
kind of diplomatic sanction behind it or a
mechanism to monitor its compliance.

[131] In short, the Minister's argument simplges not reflect the substance of the
PRRA officer's reasons. To accept it would disttre officer's reasoning and
findings. The assurances were clearly central éo &ssessment of the risks
mentioned in section 97 of the IRPA, and | have lre#n convinced that she would
have come to the same conclusion had there beeliplomatic note. As a result, |
must carefully review what she said about thoserasses to determine whether she
erred or not, as it plainly had an impact on hemate decision.

[132] Now, what did the officer have to sayoabthe diplomatic note and the
assurances found therein? | have already summdaneiemain findings at paragraph
38 of my reasons. It is worth emphasizing, howetleat she was well aware of the
flaws and pitfalls inherent in diplomatic assuraneed of the criticisms and warnings
leveled by a number of human rights organizatiorth wespect to the use of these
notes. Indeed, the officer started her analysih &i quote from a Human Rights
Watch report released in April 2005, entitled “Dieyanents Regarding Diplomatic

Assurances Since April 2004”. The report includeslisparaging critique of the

Board’s decision in the Lai case (Tribunal Recowl, 4, page 1071; PRRA Reasons,
pages 9-10).

[133] But more importantly, in her summaryfofdings, the officer also referred
to a joint report issued by Amnesty Internationdyman Rights Watch and the
International Commission of Jurists (the Joint REpdhe Joint Report calls upon
member states of the Council of Europe to rejegt@onposals to establish minimum



standards for the use of diplomatic assurancessigthe risk of torture (“Reject
rather than Regulate”, December 2, 2005; Tribureddrd, vol. 1, pages 170-223).
According to the Joint Report, diplomatic assuranaee not an effective safeguard
against torture. Furthermore, they violate the Rlisgrohibitions against torture and
against forcibly sending a person to a country whbkere are substantial grounds for
believing that he may be subjected to these treaBneShe also noted the essential
argument against diplomatic assurances is that #ney in and of themselves, an
acknowledgement that a risk of torture exists ia thceiving country, and that a
signatory to the Convention Against Torture haseeson to have to guarantee that
no such mistreatment will occur.

[134] While conceding that these were strorguments, the officer nevertheless
found these considerations were offset here byntieenational publicity surrounding
the Lais’ case. She wrote, at pages 36-37 of éesobn:

| have noted the report’s conclusion that
any such assurances are inherently
unreliable as they are founded on trust
that the receiving state will uphold its
word when there is no basis for that
trust. | find that while these
considerations are well-received, they do
not factor in other elements germane to
the issue, such as, for example, the media
interest in the applicants, the fact that a
representative of the People’s Republic
of China was the first to broach the idea
of offering an assurance that later
became a diplomatic note, the disclosure
to the media and to the public in general,
both in Canada and China and
internationally of the existence of such
an assurance, and China’s own position
and placement in the world.

[..]

| note Human Rights Watch’s statement
that there is ample evidence to suggest
that diplomatic assurances have not
worked; HRW reports that the practice of
seeking diplomatic assurances against
torture and ill-treatment is a global

phenomenon. Human Rights Watch’s
focus is on this international perspective,
in its campaign to request that Council of
Europe member states reject any
proposals to establish standards for the
use of diplomatic assurances, but my
analysis is centered on the possibility of



forward-looking risk to the applicants.
The stance of the applicants is that the
existence of the diplomatic assurance
will do nothing to protect them against
risk. The evidence before me is not
sufficient for me to find that the People’s
Republic of China has reneged on
previous assurances it has made,
notwithstanding counsel’s arguments on
this ground. | find that in this particular
case, for all the reasons already discussed
previously, the Government of the
People’s Republic of China will abide by
the assurances contained in the
Diplomatic Note.

[135] It is abundantly clear that the PRRAiad#f was swayed, at the end of the
day, by her assumption that the Lais would be pteteby their own notoriety. This
was, in fact, a recurrent theme in her reasonsd ilnrmy opinion, this is precisely
where she erred. The officer might have been rightdistinguish between an
international campaign discouraging states froryimglon diplomatic assurances, on
the one hand, and a personalized assessment oardelooking risk of torture in a
particular case. | am also prepared to accepheasfficer implicitly did, that in the
absence of clear legal rules, domestic or inteonatj foreclosing the possibility of
relying on diplomatic assurances, the decisionegksand obtain such assurances in
any given case and to rely on them to assess Be@Tioisks is a policy decision that
is not reviewable by the courts. | would note, bwer, that such a position
dangerously borders on cynicism. As stated imfbeementioned Joint Report:

...agreeing to enforce an exception to a
receiving state’s torture practices in an
individual case has the effect of accepting the
torture of others similarly situated in the
receiving country. In other words, asking for
the creation of such an island of supposed
legality in the country of return amounts, or in
any case comes dangerously close to the
sending state accepting the ocean of abuse
that surrounds it.

[136] Yet, the officer did not address two ardjaws the applicants raised on the
basis of the same reports she cited in her deciskirst, there appears to be a
growing consensus that diplomatic assurances simmiltde sought when the practice
of torture is sufficiently systematic or widespreald his report to the UN General
Assembly of September 1, 2004, the UN Special Rappoon Torture looked at the
non-refoulemenbbligations inherent in the absolute and non-datey prohibition

against torture and other forms of ill-treatmeNbting that all relevant considerations
must be taken into account when determining whetiiere are substantial grounds
for believing a person would be at risk of beindjsated to torture, the Special



Rapporteur expressed the view that “in circumstanebere there is a consistent
pattern of gross, flagrant or mass violations ahhua rights, or of systematic practice
of torture, the principle ofon-refoulementust be strictly observed and diplomatic
assurances should not be resorted tBeport submitted pursuant to General
Assembly resolution 58/16WN Document A/59/324).

[137]  The logic behind such a stand is easyr&sp. If a country is not prepared to
respect a higher legal instrument that it has sligaed ratified - in this case, the UN
Convention Against Torture, why would it respedoaer-level instrument such as a
diplomatic note, that is not binding in internaiaw and not enforceable? At pages
13-14 of the Joint Report, Human Rights Watch, Astydnternational and the
International Commission of Jurists elaborate feribn this dilemma:

As noted by the Council of Europe’s
Commissioner for Human Rights, “the
weakness inherent in the practice of
diplomatic assurances lies in the fact that
where there is a need for such assurances
there is clearly an acknowledged risk of
torture and ill-treatment”. The value of
signing an “understanding” or accepting
an “assurance” from a state that does not
respect even legally-binding multi-lateral
agreements prohibiting torture and other
ill-treatment is necessarily cheap.
Promises to take measures detailed in
diplomatic  assurances are mere
repetitions — indeed, pale echoes — of
treaty and other international obligations
which receiving states have already
promised but failed to respect in the past.

The reliance on such non-binding
agreements to enforce legally binding
obligations may, in fact, undercut the
credibility and integrity of universally

binding legal norms and their system of
enforcement. This is particularly the
case if authorities in a country have
persistently refused access to existing
international mechanisms.

[138] The PRRA officer acknowledged numeroggorts attesting to the fact that
the use of torture in China is still widespreade Sidmitted, at page 20 of her
decision, that the evidence speaks of the “trogbéristence” of torture as a tool in
China, despite being a signatory to the UN Conweenfigainst Torture. However, the
PRRA officer nevertheless failed to assess wheith@ras appropriate to rely on
diplomatic assurances at all from the Governmer€luha. This analysis is simply
not engaged. The officer moved from the overaltgoa of torture in China to

considering the Lais’ particular case, without edeciding whether it was at all



appropriate to do so in light of the overall pattet agree with the Lais that this is, in
itself, patently unreasonable.

[139] Butthere is more. Even in those situz where there may not be a pattern,
but where there is a risk of torture or other fowhdl-treatment in an individual case,
an assurance should at the very least fulfill sessential requirements to ensure that
it is effective and meaningful. Contrary to theatlte penalty, which usually takes
place in the open and is therefore easier to asnetorture is practiced behind closed
doors and is denied by the states where it occlndeed, officials that engage in
those practices are usually skilled at preventimg \dsible manifestations and adept
at ensuring, through threats, that no complaintit evier be made. As the above-
mentioned three non-governmental organizations eyrat page 12 of the Joint
Report:

Torture and  other ill-treatment,
especially when practised by persons
adept at hiding their infliction and
consequences, are notoriously difficult to
ascertain even where systemic, varied
and professional visiting or monitoring
and other preventive mechanisms are in
place, let alone through the sole
mechanism of occasional visits. In
contrast, in the case of the death penalty,
facts such as the contents of charge
sheets and sentences handed down by
courts are easy to establish in many
countries. Thus, in death penalty cases,
potential breaches of the assurances can
usually be identified and addressed
before the sentence is carried out, In
contrast to cases involving diplomatic
assurances against torture and other ill-
treatment, where sending states run the
unacceptable risk of being able to
identify a breach, if at all, only after
torture and other ill-treatment have
already occurred.

[140] The UN Special Rapporteur on Torture,his above-quoted report of
September 1, 2004, listed a number of minimal domts to make an assurance
verifiable, including provisions with respect tooprpt access to a lawyer, (video)
recording of all interrogation sessions and recagdof the identity of all persons
present, prompt and independent medical examinati@md forbidding
incommunicado detention or detention at undisclgdades. He also added that there
should be a system of effective monitoring whichprempt, regular and includes
private interviews (see paragraphs 41-42 of hisnt¢p



[141] Even monitoring mechanisms have proveblematic. It has been noted,
for example, that people who have suffered torturether ill-treatment are often
reluctant to speak out due to fear of retaliatigaiast them and/or their families. It
has even been argued that monitoring one or a &sigdated detainees (as opposed
to systematic and general monitoring) could acyupilt those detainees in a worse
position, and leave members of their families mautnerable to reprisals. This is
why, in a more recent report, the UN Special Rajgporon Torture expressed the
view that post-return mechanisms do little to naiteg the risk of torture and have
proven ineffective in both safeguarding againsturer and as a mechanism of
accountability (see Special Rapporteur on Tort®eport submitted in accordance
with General Assembly resolution 59/18@N Doc. A/60/316, August 2005 at
paragraph 46; see also High Commissioner for HuRigits, Human Rights Day
StatementOn Terrorists and Torturers’ December 2005).

[142] Once again, | find the PRRA officer @frgy failing to determine whether
the assurances met the essential requirementske tin@m meaningful and reliable.
Assuming for the moment that assurances can, imighé circumstances, drastically
mitigate the risk of torture, she never engageariy discussion about what those
essential requirements might be, let alone wheti@se requirements were met. She
simply wrote that the Lais’ notoriety will protetttem, and incidentally, that there is
no evidence that China has reneged on any preassisrances. This last point can
be dealt with quite easily. The PRRA officer's exti®n rested on the testimony of
one of the Minister’s expert witnesses, John Holmds said that of the 10, 20 or 30
notes he had seen from the People’s Republic afaCtiuring his career, he was not
aware of any that were violated. But we know naoghof the nature of these notes,
and whether they provided assurances of the nagreeat stake.

[143] As for their notoriety, | agree with theais that it is of no use if China’s
failure to comply with the assurance against tertdoes not become public. For
torture to become known, however, there would havée some compliance and
verification mechanisms in place. More specificaltijere would have to be an
effective monitoring system by independent orgaions like the International
Committee of the Red Cross. If torture is practioethout anybody ever knowing it,
notoriety will be of no avail to the Lais. Thisahld have been of particular concern
to the PRRA officer, especially down the road, @ 15 or 20 years from now, when
media attention will obviously have shifted to atlimgh-profile cases. In failing to
address this issue, and in skipping such an impbostap in her reasoning, the officer
erred and came to a conclusion that was patentBasonable.

f) Fair Trial

[144] The Lais argue that the PRRA officer ereconcluded, on a balance of
probabilities, whether they would receive a faialtm China. As a result, they claim

the summary of her findings (at least on this iysakeady reproduced at paragraph
47 of these reasons, is flawed because it is eaBgmt conclusion not resting on any
previous findings.

[145] Moreover, they claim the PRRA officerddnot clarify whether it was
unlikely the Lais’ trial would be unfair — or, thdespite the likelihood of unfairness,
it would not constitute a risk under subsectionl9f the IRPA. In either case, the



Lais contend she was wrong. She could not dedliné refuse to rule on that
question. If, however, she is taken to have rtihed the applicants will not be at risk
of cruel and unusual treatment despite the fact thair trial will fall short of
international standards, she must have been wrting.the Lais’ submission that an
unfair trial, not compatible with internationallyecognized norms, necessarily
amounts to cruel and unusual treatment where thmsegmences of the trial is
prolonged imprisonment. While the Lais recognizat thot every criminal trial held
in China is unfair, they contend that theirs wil &s their case is highly politicized.
They rely for that propositiomnter alia, on:

The comments made by the former Chinese Prime Mmig/ho said of Mr.
Lai that “he should have died three times and tkahot even enough” (Board
Exhibit A-21);

An exhibit opened up by the Chinese government lwidesplayed the
“names of the main leading cadres who were reaypit®rrupted, bribed and
controlled by Lai Chang Xing” (Board Exhibits C-48d A-34);

The constant vilification of Mr. Lai by the Chinesews media (Board
Exhibit C-42); and

The fact that the Chinese government has alreadgds@nd auctioned off
Mr. Lai’s assets, thus showing that they are preghén act on the presumption they
have formed of his guilt (PRRA Record, vol. 2, T4).

[146] As attractive as it may appear at fsgjht, | do not find this argument
convincing. First of all, the officer did make serfindings about the fair trial issue,
although they were not necessarily isolated inrtlogin particular section. After
reviewing some specific trials of those involvedtire Yuan Hua companies, for
example, the officer found:

The evidence before me does not
indicate that any of the individuals in the
Yuan Hua case were prevented from
obtaining defence counsel, nor is there
objectively identifiable evidence to
indicate that defence counsel in these
cases were constrained in representing
their clients, were threatened, or came
under any pressures from the Chinese
authorities in making defence cases for
their clients.

(PRRA Reasons, page 26)

[147]  The officer also looked at the mannewimich evidence was obtained in the
Yuan Hua prosecutions. Prosecutors intend tohsedme evidence against the Lais
when they are brought to trial in China. The dfiavrote, at pages 38-39 of her
decision:

...I cannot conclude that the evidence
exists in the documentary material
before me to indicate that coercion



and/or torture or mistreatment of
witnesses in the Yuan Hua trials took
place and that the evidence that the
government of China plans to present in
order to incriminate the applicants is
tainted evidence, obtained through
duress and mistreatment and torture.

[..]

...the disclosed court judgments are not
probative evidence that coercion and ill-

treatment have been used on those
involved in the Yuan Hua cases.

[148] The officer was entitled to come to #endings on the basis of the
extensive evidence that she reviewed in her reasdhe fact that some of these
findings appeared in the summary is of no consetpien

[149] Second, | think it is quite clear fronfaar and comprehensive reading of her
reasons that the officer rejected the notion that ltais would not get a fair trial.
While she accepted that the Chinese legal systendéed defective in many respects
and falls short of international standards, shesed to draw the inference that the
Lais would therefore be subjected to a risk of craed unusual treatment. The
officer was not asked to make a statement on theaaf trials in China in general,
but to look at the Lais’ situation specifically.né she found that, as others charged in
the Yuan Hua smuggling case had received, in the,rdae process and fair trials,
the nature of the trial the Lais would face woukd llike those similarly situated to
them and would not put them at risk. Her reasomiag well captured in the excerpt |
guoted at paragraph 47 of these reasons.

[150] It is therefore erroneous to contend #tee erred in finding the Lais would
not be at risk of cruel and unusual treatment despe fact that their trial would fall
short of international standards. This is a misati@rization of her finding. Her
conclusion was that their trial would, by and large fair, as were the trials of all
those involved in the same operation.

[151] At the hearing, there was much debateirzal subparagraph 97(l)(iii) of
the IRPA and whether it is triggered as soon aseboaly is sentenced to life
imprisonment. According to the applicants, puttsagnebody in prison for life is in
and of itself cruel and unusual treatment, ancit only be justified if it is incidental
to lawful sanctions and if those sanctions areim@bsed in disregard of international
norms. This position, it seems to me, is at oddh the reasoning of the Supreme
Court of Canada irR. v. Smith[1987] 1 S.C.R. 1045 at paragraph 54, where the
Court stated that “[s]ection 12 [of the Charter]llvanly be infringed where the
sentence is so unfit having regard to the offenu# the offender as to be grossly
disproportionate.” That being said, | am of thewihat this debate is a red herring in
the context of this case. Whether the shortcomaighe Chinese legal system have
to be assessed against international standardeedsais would have it, or whether
they must be factored in the threshold analysisired to determine if they would be



at risk of unusual treatment in the first placejrislevant here. To the extent that
similarly situated individuals have not been exjgosethese flaws when facing their
trials, the issue just does not arise.

[152] Finally, the Lais submitted that theiiat would not be a run of the mill
criminal trial. While some of it may admittedly fr, it will be highly politicized.
Relying on the 2005 U.S. Department of State RefaorChina and on a document
prepared by the Canadian Department of Foreigniiffand International Trade
(Record of the Applicants, pages 146-149), theynstibd that courts are not
independent from the government in those casesenther political authorities have
an interest, as is the case here. The short artewisat claim is that it was duly
considered by the officer and rejected unequivgcaBhe stated, at pages 40-41 of
her reasons:

On the issue of whether conviction of the
applicants is assured, | find this assertion
to be without support. The evidence
before the Board regarding the
applicants’ suspected involvement in
criminal activities, that is, smuggling and
bribery, came from different sources, not
merely confessions that counsel submits
were coerced by torture or the threat of
torture. Those other sources included
material evidence gathered from Lai
Cheong Sing’'s office building and
witness testimony. To conflate the intent
of the Chinese authorities in attempting
to return the applicants to face Chinese
law and justice with the supposition that
the applicants have already been
convicted, and/or will be unable to obtain
or confer with defence counsel, and/or
will be unable to obtain a fair trial, is not
supported by the evidence.

Counsel's evidence regarding Guo
Guoting would appear to be directly
relevant regarding the treatment of
defence counsel by authorities, however,
| note that Mr. Guo’s own evidence is
that he came into conflict with the
authorities in seeking to defend Falun
Gong practitioners, human rights
activists, and other defence lawyers, and
now has himself been targeted for this
reason. As noted previously, | do not
award significant weight to Guo
Guoting’s evidence as it relates to Lai
Cheong Sing and Tsang Ming Na. Mr.



Guo’s evidence is that he served as
defence counsel to human rights
defenders, “political criminals” and
Falun Gong practitioners, none of which
| find describes the applicants. | note in
particular no objective evidence to
corroborate any political dimension to
the Chinese government’s interest in the
return of the applicants to face criminal
charges. While | note Mr. Guo’s
evidence that defence counsel are at risk
of themselves being charged for taking
on politically tinged cases, in this
situation | give more weight to the
evidence of Zhou Bing Zhi, a defence
lawyer who represented two defendants
in the Yuan Hua trials (one an appeal
case) and testified that he had himself
felt no political pressures or threats in
representing his clients.

[153] As | have already indicated, the offisdnding on the nature of the trial the
applicants would receive in China was a factuatlifig subject to review on the
standard of patent unreasonableness. Based @vithence before her, the officer’s
finding on the nature of the trial the applicargsd was not patently unreasonable.

g) A law of general application

[154] The Lais’ final argument can be disposédather quickly. Mr. Matas had
submitted that relatives of Tsang Ming Na (her mothCai Xiu Meng, and the
girlfriend of her brother, Zhuang Shao Cheng) wamevicted and jailed because they
arranged for money which belonged to the applicemtse transferred to them for the
purpose of paying their legal fees in Canada. hi@ &pplicants’ view, this was
evidence that anyone associated with them woulel $aaction and punishment. The
PRRA officer rejected that contention, and foundsth convictions “were ones of
general application, and not ones that bespeakookard-looking risk to the
applicants” (PRRA Reasons, page 28).

[155] The Lais argued that the officer erradreélying on the concept of law of
general application, because it only relates tadbevention refugee definition under
section 96 of the IRPA, not to the grounds for gctibn the officer was considering
there. The relevant inquiry is set out in sec8@1)()(iii) of the IRPA, and should
have been whether the risk the applicants face is oot inherent or incidental to
lawful sanctions, and if it is, whether the risknevertheless imposed in disregard of
accepted international standards. While the affdid state that the conviction and
jailing of Tsang Ming Na’s relatives were “not ingeal in disregard of international
standards”, so runs the argument, she did not densinose standards and therefore
failed to have regard to the material before hertarexercise her jurisdiction (PRRA
Reasons, p. 40).



[156] | believe this argument is without medassentially for the reasons raised by
the respondent. First of all, it is not accuratesay that the officer applied the wrong
test in relying on the concept of law of genergllegation. Though the convictions of
Ms. Tsang's relatives were relevant to the appt&aoverall risk assessment, there
was no particular way in which that evidence had¢éoassessed. Moreover, the
officer did, in fact, consider the convictions oEMI'sang’s relatives for “harbouring a
fugitive” under Article 310 of theCriminal Law of the People’s Republic of China
and did find that these convictions were not inlation of international standards.
Having reviewed the judgment of the Chinese coarthat case, she found Ms.
Tsang's relatives were represented by counsel, pvisented arguments at an open
trial, that they pleaded guilty and that they wgheen credit at sentencing for their
time in custody awaiting trial (PRRA Reasons, pa&fef9, 40). As a result, she
concluded the relatives’ convictions were arriveédparsuant to a law of general
application that did not violate international stards and was not imposed in
violation of international standards and did nosgdesak of forward-looking risks to
the applicants.

[157]  The Lais would have it that Article 3@0the Criminal Law of the People’s
Republic of Chinas contrary to thdnternational Covenant on Civil and Political
Rights which both Canada and China have signed andedtibnd which provides
that everyone shall be entitled to legal assistamoen facing a criminal charge.
Since Ms. Tsang's relatives were merely trying édphthe Lais pay their legal fees,
they argue, their conviction was clearly a violataf international standards.

[158] | do not find this argument very compall There is no evidence to the
effect that the money was provided for the onlyppse of covering the legal fees of
the applicants. But even more to the point, ithe act of providing money to

fugitives that is the offence under Article 310espective of what the fugitives say
they want the money for. It cannot be said, thesfthat Article 310 criminalizes

legal assistance.

[159] Finally, the Lais themselves do not facesecution under Article 310. The

officer nevertheless considered the facts givisg to the convictions of Ms. Tsang’s
relatives in her overall risk assessment of the’Lease, together with their argument
that the convictions meant the Lais would be dediei@nce counsel. She found that
they did not support a finding that the Lais woblel unable to access their legal
privileges and rights if returned to China. These factual findings reviewable on

the standard of patent unreasonableness. Ondbg, b am not convinced the officer

made a reviewable error.

CONCLUSION

[160] For all of the foregoing reasons, | shhérefore grant the application for
judicial review. In coming to that conclusion, ¢ ot doubt the good faith of the
Chinese Government nor do | want to cast aspersiohose officials who were

instrumental in the drafting and issuance of thglamnatic note. The role of this

Court, in reviewing decisions made by PRRA officer,not to pass judgment on
foreign countries’ record, but only to determinetlie decision under review is
consistent with Canadian law. In the case at bhgve concluded that the PRRA
decision, though well reasoned and quite comprehems its assessment of the facts



and of the submissions made by both counsel, isidef in its assessment of the risk
of torture.

ORDER

THIS COURT ORDERS that the application for judicial review is granted, ahe
Court certifies the following questions:

1. Where the Minister takes a public position on meoval risk to an applicant
before a pre-removal risk assessment applicatiorleisided, is there a
reasonable apprehension that the Minister's detigio pre-removal risk
assessment application will be biased?

2. What is the appropriate standard of review for theerpretation of a
diplomatic note providing assurances against tlahdeenalty or the infliction
of torture or other cruel or unusual treatment?

3. Is it appropriate to rely on assurances againstur®rin assessing an
applicant’s risk under section 97 of tHRPA when there are credible reports
that torture prevails in the country where the mapit is to be removed? If so,
under what circumstances?

4. If there is a risk of torture in an individual cagéhat are the requirements that
an assurance against torture should fulfill to mtia risk less likely than
not? Should the assurance provide for monitoringliiow for verification of
compliance for that assurance to be found reliable?the absence of a
monitoring mechanism, is the notoriety of the parsobe removed a relevant,
and a sufficient, consideration for the PRRA office determining whether it
is more likely than not that the assuring statd adhere to the diplomatic
assurance?

“Yves de Montigny”

Judge



