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[1] The petitioner is a national of Iraq. His dafebirth is 13 February 1978. He is a
Chaldean Christian. The respondent is the Secretaé®yate for the Home
Department.

[2] The petitioner arrived in the United Kingdom 2& February 2008 and
immediately claimed asylum. The respondent rejetttecpetitioner's claim. The
petitioner appealed in terms of Section 82(1) efXtationality Immigration and

Asylum Act 2002. The appeal was heard by an ImntignaJudge on 16 April 2009.



The Immigration Judge accepted that the petitibiaerfled from Iraq having been
presented with an ultimatum by members of an argnedp that he should either
convert to Islam or leave the city of Basra whexéhhd been born and where he
lived. However, the Immigration Judge held thatle&tioner could safely relocate
within Iraq and that it was not unreasonable orulptflarsh to require him to do so.
The petitioner's appeal was accordingly refusee. gétitioner applied to this court
for reconsideration of that decision but his a@ilan was rejected. His rights of
appeal against refusal of his asylum claim becaxhawsted as at 18 September
2009.

[3] By letter dated 24 December 2009 those reptesgthe petitioner made a further
submission in support of his claim for asylum. Tibge with this submission there
was sent documentary material which had not preWdoeen put before the
respondent. The material was as follows: an unsigmel undated letter addressed to
the petitioner threatening him with violence shouédreturn to Iraq (6/3 of process);
a police report dated 21 October 2009 relatingttr@at against the petitioner and his
family (6/4 of process); a report on sectarianemale in Irag printed off the internet
with a page last modified date of 24 October 2@J3 6f process); and four news
reports printed off the internet, dated, respebtivEs December 2009, 26 April 2009,
2 November 2009 and 13 July 2009 relating to atackChristians and the bombing
of churches in Iraq (6/6 of process). By lettereda® January 2010 the respondent
issued a decision refusing to accept that the dnghibmission on behalf of the
petitioner amounted to a fresh claim for asylunprawided for by paragraph 353 of
the Immigration Rules. The petitioner now seeksgatireview of that decision.

[4] The petition called before me for a first hegron 24 March 2010. Mr Forrest

appeared on behalf of the petitioner. Mr Webst@eaped on behalf of the



respondent. Mr Forrest's motion was for reductibthe respondent's decision of
8 January 2010. Mr Webster's motion was to repep#titioner's plea in law, to

sustain the respondent’s third plea in law ane@fugse the petition.

Applicable Law
[5] As was made clear in their respective submissioms)sel were agreed as to what
was the applicable law. The relevant ImmigrationeRsi 353 which is in the
following terms:
"When a human rights or asylum claim has been eeffios withdrawn or
treated as withdrawn under paragraph 333C of tReses and any appeal
relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tlietermine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thets previously been
considered. The submissions will only be signifibadifferent if the content:
(i) had not already been considered; and
(iii) taken together with the previously consideradterial, created a
realistic prospect of success, notwithstandingeigsction."
What the Rule required had been explained by Bukfom WM (DRC) v Secretary
of State for the Home Department [2007] Imm AR 337 at 340. Counsel were unable
to explain to me why Buxton LJ had expressed hihsegirecisely the way he had
when considering what was meant by "significantffedent” (a difficulty that |
shared), but they were nevertheless agreed th&bltbering passage provided

authoritative guidance:



[6] There was broad agreement as to the Sagref State's task under rule
353. He has to consider the new material togetlitérthve old and make two
judgements. First, whether the new material isiBggmtly different from that
already submitted, on the basis of which the asydlaim has failed, that to be
judged under rule 353(i) according to whether thietent of the material has
already been considered. If the material is nghlécantly different’ the
Secretary of state has to go no further. Secortdeimaterial is significantly
different, the Secretary of State has to considesther it, taken together with
the material previously considered, creates astajprospect of success in a
further asylum claim. That second judgement widlve not only judging the
reliability of the new material, but also judgirfgetoutcome of tribunal

proceedings based on that material.

[7] The rule only imposes a somewhat modestis the application has to
meet before it becomes a fresh claim. First, thestjon is whether there is a
realistic prospect of success in an applicatiomifgeén adjudicator, but not
more than that. Second, as [counsel] pertinentigtpd out, the adjudicator
himself does not have to achieve certainty, buy tmkhink that there is a real
risk of the applicant being persecuted on retumrdl and importantly, since
asylum is in issue the consideration of all theislen-makers, the Secretary of
State, the adjudicator and the court, must be mméal by the anxious scrutiny
of the material that is axiomatic in decisions tiiadade incorrectly may lead
to the applicant's exposure to persecution."

Submissions of parties

Petitioner



[6] Mr Forrest began by reminding me that the Innmaign Judge had accepted that
the petitioner had a well founded fear of persecutvere he to return to Basra, albeit
that he had further held that the petitioner caafkly relocate to other parts of Iraq,
such as Baghdad, where there were significant ptipuk of Christians. He then
drew my attention to the additional material whied been put before the respondent
together with the further submission. The letté8 @ process) and the police report
(6/4 of process) were specific to the petitiondrtii@mselves they might not
constitute material which was "significantly diféent". However, when taken with the
other material, some at least of which was datédesguently to the decision by the
Immigration Judge, and which pointed to a worsemsitgation of sectarian violence
in Iraq, the respondent, if acting properly in teraf Immigration Rule 353 should
have accepted that the further submission amouatadresh claim. It was accepted
that the additional material had not previouslyrbeensidered. Accordingly, the
crucial question was whether that material, togethth what had previously been
considered, gave rise to a realistic prospect ofess before another Immigration
Judge. The respondent's conclusion was wrong. @¢pondent had recognised the
correct test but he had failed to apply it corseotl properly, but rather, as appeared
from paragraph 10 of the decision letter of 8 Jayn@810, the respondent had
arrogated to himself the question as to whetheathappeal based on the fresh
submission should succeed. Mr Forrest drew my @ieto paragraphs 71 and 72 of
the country guidance case which related to thatstn of Christians in IradRA
(Christians) Irag CG [2005] UKIAT 00091. That case considered whetherdtwas a
real risk of persecution for Christians generatlyrag. The conclusion was that the
evidence fell short, as at the date of the decjsiatficating that the appropriate

threshold had been crossed. The additional matghih had been placed before the



respondent together with the further submissio2dobecember 2009 included the
newest reports of further violence towards Chmstian Irag. The relevant threshold
as to a risk of persecution throughout Irag masay about to be crossed and the
respondent should have recognised that anothergration judge might have come
to that conclusion having considered the additionaterial. In any event, at
paragraph 11 of the decision letter of 8 Januafyp20appears that the respondent
has misunderstood what material was before the gration Judge at the hearing on
16 April 2009. In that paragraph he refers to thigiéctive information” before the
Immigration Judge but if one looked at paragraplof3dhe Determination and
Reasons of the Immigration Judge dated 21 ApriB200e can see that this
information related to a very specific matter whieas the possibility of the petitioner

relocating in the Kurdish Regional Government adsténed zone.

Respondent

[7] Mr Webster submitted that looking at the respemt's decision letter of 8 January
2010, read as a whole, it was clear that the reggdrhad applied the right test and
that his decision could not be regarded as pervétss was what the petitioner
required to establish if he was to succadt (DRC) v Secretary of Sate for the

Home Department supra at 341 to 344. Mr Webster then invited me to cossttie
terms of the respondent's decision letter. Haviatgd the correct test, consideration
is given to the letter sent to the petitioner @/®rocess) and the police report (6/4 of
process). It is accepted by the respondent thattmstitutes material that had not
previously been considered. Regard is had to thelgsion of the Immigration Judge
that the petitioner could move away from Basra seek internal relocation in

Baghdad or elsewhere, and the respondent thenuttascthat the petitioner had no



realistic prospects of success of establishingtltedticed a real risk of persecution on
return to Irag because he had the option of inteatacation. The respondent does
not stop there. He appreciates that the petitibadrpresented other new material in
the form of the articles from the internet. Agaistis accepted as not having been
already considered. However the respondent alssidens the objective material
which had been before the Immigration Judge, inomavhat appeared iRA
(Christians) Iraq CG supra. In addition he has regard to the most up to Gatentry

of Original Information report, dated 10 Decemb@®2. While it is true that that
report referred to information taken from previgusublished material, predating
what had been provided by the petitioner, what @asiportance was that the report
of 10 December 2009 confirmed the continued excgei substantial Christian
populations in Iraq and the availability of areasvhich a Christian could relocate. It
could not be said that the respondent's conclubiainthe additional material, taken
together with the material previously consideredh®s/Immigration Judge, created no
realistic prospect of success for the petitiones s@outrageous in its defiance of
logic as to be irrational. Mr Forrest's suggeseatimg of paragraph 11 of the
decision letter of 8 January 2010 and its referéacebjective material" was simply
unsustainable. Clearly the respondent had beermrirgfe¢o all the objective material
which had been before the Immigration Judge. Howekie respondent's assessment
of the material had not stopped at paragraph tisodecision letter. Any error that
the respondent may have fallen into in failing talerstand what precisely was before
the Immigration Judge must be regarded as haviag berrected by his subsequent

consideration of the up-to-date Country of Origifokmation report.

Discussion



[8] It is not now disputed that the petitioner iadeave his home city of Basra owing
to a well-founded fear of persecution by reasohisfeligious affiliation. However,
his claim for asylum in the United Kingdom as auggfe was refused because he had
the option of internal flight within Iraq to an argith a substantial Christian
population where the risk of sectarian violence maserially less. His rights to
appeal that decision are exhausted but, as prolagdemigration Rule 353, it is
open to an applicant to make further submissiorssipport of an asylum claim which
the respondent will consider. If the respondergatsj them he will then determine
whether the submissions constitute a fresh claime. Significance of that decision is
that a fresh claim, if rejected, gives rise totiight to a further appeal in terms of
Section 82 of the 2002 Act. There is no right gbegd against a decision that the
further submissions do not constitute a fresh cl&iemce this application to the
supervisory jurisdiction of the Court. As the natof the application acknowledges,
the person with decision-making power is the redpon His decision is not being
appealed in this application; it is being reviewsdler the supervisory jurisdiction of
the Court of Session. Thus it can only be reduta&atan be shown to be irrational,
subject to the rider that the matter in issue baingnewed asylum claim, any
decision not taken on the basis of anxious scrutitlybe irrational:WWM (DRC) v
Secretary of State for the Home Department supra at 341.

[9] The additional material put forward here in pag of the further submissions of
24 December 2009 was, on the face of it, relevand,had not already been
considered. The respondent recognised that arahesars from his letter of

8 January 2010 gave the material his consideratiorzorrest accepted that the
respondent had identified the correct legal tést:question being not whether the

respondent thinks that the new claim (as consttbtethe additional information



taken with the previously considered material) goad one or should succeed, but
whether there is a realistic prospect of a hypatheimmigration judge, applying
anxious scrutiny, thinking that the petitioner wabble exposed to a real risk of
persecution on return to Iraq. Mr Forrest submittesd the respondent had failed to
apply the test "correctly" or "properly". He alsmdthat the respondent's "conclusion
was wrong". These expressions are unhelpful anléed, quite inapposite in the
context of an application for judicial review. Irsemilar vein, Mr Forrest came very
close to inviting me to do something which Buxtahdpecifically said inwWM (DRC)
supra that the court could not do, which is to comet$cown view as to whether, in
the circumstances of the case, the relevant testwed (referred to ilvM (DRC) as
the "shortcut")MM (DRC) v Secretary of Sate for the Home Department supra at

342 to 344. This was when Mr Forrest, having ref@ito what was said RA
(Christians) Iraq supra drew my attention to the contents of the printdrgs the
internet contained in 6/5 and 6/6 of process aggasted that the threshold of there
being a real risk of persecution of Christians tigiwout Iraq (the "generally
consistently happening" test set ouil (Zimbabwe) [2007] ECWA Civ 149 and
referred to in the respondent's letter of 8 Jan@a@dd) may or may about to be
crossed.

[10] Mr Forrest did, however, present more focuaegliments, first, in relation to
paragraph 10 of the decision letter and, seconeblation to paragraph 11.

[11] In paragraph 9 of the letter the respondeites from the Immigration Judge's
Determination and Reasons, dated 21 April 200% Appellant can move away from
Basra and seek internal relocation in Baghdadsawéiere”. In paragraph 10 he goes

on:



"In light of this information another Immigratiomdge would attach little

weight to these documents and when applying treeaidnxious scrutiny this

would not create a realistic prospect of success."
Mr Forrest submitted that by saying that "anotimemigration Judge would attach
little weight" to the letter and the police rep(Bt3 and 6/4 of process), the respondent
was himself deciding on the new claim rather thamsaering whether there was a
realistic prospect of success before a hypothatiwaligration judge. | see that at as a
misreading of paragraph 10. What the respondettiigy in that paragraph is
precisely what Buxton LJ said he should do\il (DRC) v Secretary of Sate for the
Home Department supra at 340. There Buxton LJ refers to what he descrdsehe
"second judgement"” which "will involve not only jgithg the reliability of the new
material, but also judging the outcome of tribumi@lceedings based on that material".
By saying that another immigration judge would cittéttle weight to the documents
in question, it appears to me that the respondethbing no more than judging the
reliability of the new material. | can discern rrooe of law or perversity in coming to
a conclusion on the part of the respondent inicelgb paragraph 10.
[12] Paragraph 11 of the decision letter was inftlewing terms:

"Your client has also submitted various articlesrirthe internet. No

indication has been provided to show this relategour client in any way.

These objective documents have merely been promiedf various websites,

none of which relate to your client personally. Tmenigration Judge

previously considered objective information at #ppeal hearing. Your client

has not provided any evidence as to how this inébion is significantly

different."”



Mr Forrest submitted that this indicated that thgpondent had failed to understand
the import of the "objective information” which haden before the Immigration
Judge at the hearing on 16 April 2009. At paragr@plof the Immigration Judge's
Determination and Reasons the Immigration Judgeesmedference to objective
evidence appearing in four paragraphs of the CgwitOriginal Information report
of 12 January 2009. This deals with a specific landed point: the possibility of a
Christian from Basra relocating in the Kurdish Regil Government controlled area.
Mr Forrest's reading of paragraph 11 of the deifatter to the effect that it was this
very specific "objective information” and only thatjective information which was
being referred to is, as Mr Webster submitted, §mapsustainable. It is perfectly
clear from the Immigration Judge's Determinatiod Reasons that he had before him
and considered, objective information from a nundderountry guidance cases, a
report from the Immigration Refugee Board of Canaxd a UNHCR report in
addition to the Country of Origin Information repoFhat was all material bearing on
the situation of Christians in Irag and the diffies that they face. The articles
submitted on behalf of the petitioner, taken frdra internet, provide further
instances of these difficulties. However, the resjemt was entitled to conclude that
the new information had not been shown to be sigamtly different from the
information which had been before the Immigratiadgk at the hearing on 16 April
20009. Critically, it could not be said, and indéddForrest did not say, that the
respondent’s conclusion was one that was irrational

[13] In my opinion it is clear, as was submittedNdyWebster, that the respondent
made no error of law. He cannot be said to haveedmna perverse conclusion. |
therefore propose to repel the petitioner's pldawn to sustain the respondent's third

plea in law and to refuse the petition. | shaleree all questions of expenses.



