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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958 (the Act).

The applicants, who claim to be citizens of Indiajved in Australia [in] June 2009 and
applied to the Department of Immigration and Citii@p for Protection (Class XA) visas

[in] July 2009. The delegate decided to refuserémthe visas [in] August 2009 and notified
the applicants of the decision and their reviewtsdy letter dated [in] August 2009.

The delegate refused the visa applications ondleslthat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal [in] Septem®009 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRgy to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tlf@r purposes of the definition.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



10.

11.

12.

13.

14.

15.

16.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Thefirst-namedapplicant appeared before the Tribunal [in] Noven#8¥9 to give evidence
and present arguments. The Tribunal hearing wadumed with the assistance of an
interpreter in the Gujarati and English languagést convenience the Tribunal will refer to
the first-named applicant as the applicant.

The applicant is aged 53 and was born in [VillagelAdia. He is Hindu and claimed that
before he came to Australia he had worked as adfiasince 1996.

The applicant’s wife was included in the visa apgion. The applicant indicated that he had
two sons and a daughter living in India.

The applicant claimed that he lived at [Village Ahis place was dominated by Muslims.
There were a few Hindu families who had been liiimghe area a long time who were
farmers. The applicant’s family had five acresamid, which they cultivated two times a
year. They had problems with one of the Muslingnad [Person A], who lived in the
village and dominated the Hindus by interruptingitizultural activities. [Person A] had
contacts with the underworld gangs and had be@stad by the police on many occasions.
He also had contacts with several politicians.

[Person A] was planning to build a factory in thikage, which was close to the applicant’s
land. Due to a water problem at his site he watdegtab the applicant’s land by offering a
cheap price, but the applicant’s family refusedath. [Person A] then produced false
documents and used his influence to force theraaed. One day [Person A] came to the
applicant’'s home and asked the family to vacatdahe, claiming that it belonged to his
wife. The applicant’s family had a fight with hiamd he attacked their home on two
occasions with his gang. The applicant’s familydma complaint to the police, but no action
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was taken. Finally the applicant’s family managedell part of their land to a third party,
which made [Person A] very upset. Since then likthed to kill the applicant and his wife
on two occasions.

The applicant was fearful that if he returned tdidnhe and his wife’s life would be in
danger. He would never leave them alone. Furt#seaged people it was very hard to live in
any other place other than their village. Theyrmld have any relatives and friends
anywhere — just his children who were hiding at sahtheir friends’ places.

The applicant believed that [Person A] had contaitts an underworld gang. He could
chase the applicant and his wife even if they lii@. was their main threat. [Person A]
would try to harm the applicant and his wife beeatiey had declined his proposal to sell
the land. [Person A] had lost his project, whicteetied his business, and he lost a lot of
money and wanted to take revenge on the applicant.

The applicant claimed that he never had any sugport the police or government in India.
There were no human rights in India and there vegsistice for poor people in India.

Evidence at the hearing

The applicant stated that his wife had not atteritiechearing because she was unwell. She
was feeling very bad; she had a cold, the flu aad @oughing. She had not sought any
medical attention. The Tribunal indicated thahi applicant provided evidence (such as a
medical certificate) within seven days that hisemifas unwell then it would provide her with
another opportunity to give evidence to the Triduna

The applicant confirmed that he had been emplogetifarmer since 1976. He stated that he
had never had any other employment other than feymiHe confirmed that his monthly
salary was 200 rupees. He stated that he had othieddnd for 15 to 20 years and he was
about 24 when he bought the land. He was ableydHe land because his relatives gave
him money.

Before he purchased the land he was studying. &tegwing to the village school and
completing Year 11. He then stated that he wad &§evhen he completed Year 11 and
then he was unemployed until he purchased the |Anghaternal uncle gave him the money.
The farming land was situated about half a kiloem&tom where he lived. He grew cotton,
wheat and other crops.

The applicant’s children were still living in Indvaith their uncle. This was about 10
kilometres from where the applicant’s land wasatid.

The applicant did not know anyone in Australia befasiting Australia. He was asked how
he could afford the airfare given that his incommarf farming equated to less than $4.00 a
month. He said his relatives gave him the mondyateel to Australia. His relatives
conducted businesses. They thought that as bigvés in danger and he should leave.

The applicant first started to have problems indnd the past two to three years. The
applicant’s land was producing very good cropstdoehan the others in the area, and the
other farmers in the area started competing fofHerson A] wanted his land and used to
throw his weeds from his farm onto the applicalaisd. [Person A] was keen to grab his
land.
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[Person A] wanted the applicant’s land becauseg adjacent to the well where everyone
got water from and [Person A’s] own land did notdadirect access to this water. The
applicant explained that his land was next to théw then there was somebody else’s land
and then there was [Person A’s] land. [Personak] dwned this land and farmed this land
for more than 20 years.

The applicant was not able to explain why [Persphail only started to put pressure on him
to give him this land in the last three years. @pplicant stated that [Person A] kept eyeing
the property and wanting the property. He didofter to buy it from the applicant — he just
wanted it. He said that he did not offer to bugatause the applicant was only a small poor
person who had no power and no money. [Personddat do the same thing to the
applicant’s neighbour (who owned the interveninglla [Person A] seemed to think that
because the applicant was poor he would give tha davay.

The applicant was asked how [Person A] could fdydiske the land if the applicant legally
owned it. He responded that [Person A] would jusaind take the land by force. He kept
forcing him to give him the land. He abused hife said on one occasion [Person A] tried
to physically abuse him, but the applicant ran hotde was verbally abused and slapped.
[Person A] would come with his relatives and tryattack the applicant and take the land.

The applicant never reported his problems to thieg@or the authorities. He said he did not
want the hassle of going to the police. If youortgd a crime to them you had to pay a bribe.
They did not listen to what you said and in the #gmneas too much of a hassle.

The applicant was asked what had happened tordeslace he had come to Australia, and
he responded that it was just lying vacant. Thaiegant was asked why [Person A] had not
taken it over given that he was not there to preiterThe applicant responded that because
he was in Australia [Person A] could not take @ned. The Tribunal clarified this with the
applicant who stated that [Person A] would be #&blgrow crops on the applicant’s land, but
he would not actually be able to take it. He $hid was because without the applicant’s
signature he was not able to take the land.

The applicant claimed that [Person A] verbally adglkim and physically abused him and
threatened to kill him if he didn’t give him thenlh The applicant was vague about what
occurred during these incidents when asked forildetd said he believed [Person A]
threatened to kill him about one month before hmecto Australia. Even when [Person A]
threatened to kill him the applicant did not gdhe police. He was so scared and he told his
family who gave him the money to come to Australiae Tribunal put it to the applicant that
it was odd that he regarded it as too much of albds go to the police when he was scared
of being killed. He said that the police were histfriend and all of [Person A’s] relatives
were Muslims. It was put to the applicant thatfauet that [Person A] was a Muslim would
make it easier for the applicant to get help frowm @authorities. The Tribunal discussed with
the applicant the fact that the Muslims were venchmin the minority in the area that he

lived and further that there had been many comfdahout the Muslims not being able to
get police protection in his area. The applicasponded that the Muslims were very much
in the minority in the area — they were few in naemlut they were quite large and
physically powerful. The applicant denied that kihaslims had had problems in the area that
he lived in.

It was put to the applicant that the BJP was ingraw his state, and the BJP had a policy of
Hindu nationalism and would protect Hindus agaMaslims. The applicant said that
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politics was different to reality and that in hiea the Muslims were supported by the
authorities.

The applicant was asked why he felt he had to léadi@a — why couldn’t he go and live
somewhere else in India The applicant respondeichih needed to go somewhere where he
was safe. He was afraid that [Person A] wouldktfam down wherever he went in India. It
was put to the applicant that if he left the laRéffson A] would get what he wanted. The
applicant responded that [Person A] was very strohg was physically strong and well-
connected. He had connections with the polichasetwere many Muslim police officers.
[Person A] was very close to them. It was puhapplicant that the Tribunal’s
understanding was that there were few Muslim pohdfe area that he resided. The
applicant disputed this. He responded that althdbg population of Muslims in his area
was less than 4 percent, when you counted [Per$and\his relatives and the police that
helped him he was quite powerful.

The applicant had no other problems with [Persoa@grt from the issue involving his land.
The applicant did not know what [Person A] wantedd with the land, apart from grow
crops on it.

It was put to the applicant that in his Protectisa application he had said that [Person A]
was planning to build a factory in the village. s#d he did not know anything about a
factory, and he did not believe he said this infhistection visa application. He stated that
[Person A] did not interfere with their culturaltaties, and he did not know this claim was
in his application. He was also asked why hisiappbn indicated that he had made a
complaint to the police and he said that he hadiong this. The applicant stated he had not
sold any of his land and stated that he was notewafahe statement that they had managed
to sell part of his land to a third party, whichadegPerson A] upset. The applicant was very
vague when asked to explain this discrepancy. attele did not know anything about this
claim. The applicant did not know whether [Pergdmad harassed or made trouble with
any other villagers in his village. [Person A] hatbally harassed the applicant’s wife on
the street on two or three occasions. There wasrray problem with [Person A]

interfering with cultural activities. He then stdtthat during festivals the Muslims would
sometimes harass them.

The applicant believed that if he had remaineddid he would have been killed by [Person
A]. He came to Australia to escape and seek ptiotec The only reason why [Person A]
would kill him was for the land — there was no otreason.

The Tribunal then discussed with the applicantcibrents of his visitor visa application
(signed [in] May 2009), which indicated that he veasusinessman who was a partner in the
[Company A], which was a distributor and wholesafemedicine in India. He had claimed
in his visitor visa application that he had beethis employment for nine years and two
months. That application had been supported byeiaxns, company documents and bank
accounts, to verify his employment and businededra. This material was put to him
pursuant to Section 424AA of the Act. The applidadicated that he would like to make a
written response in relation to what the Tribunad lput to him and the Tribunal indicated
that he could provide the written response withrdays of the hearing.

After a short break the applicant stated that he isally afraid to go back to India because
he was fearful that [Person A] would kill him. Theason he would do this was because he
wanted his land. He claimed that what he had dtat&is visitor visa application was false.
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The documents that were supporting that applicatiere fraudulent, and he had paid 10,000
rupees in order to obtain these documents. Hesdtaded that he just wanted to be allowed to
stay in Australia for a period of two years.

No further information, submissions or medical evide was received from the applicant
subsequent to the hearing.

FINDINGS AND REASONS

The applicant arrived in Australia on a validlyuss Indian passport, and the Tribunal
accepts that the applicant is a national of Indibe applicant’s wife also arrived in Australia
on a validly issued Indian passport, and the Trabahso accepts that she is a national of
India.

The Tribunal did not receive any medical evidera indicated that the second-named
applicant was medically unfit to attend the Tribum@aring [in] November 2009. The
Tribunal is satisfied that the second-named appliaas invited to appear before the
Tribunal to give evidence and present argumeniardigg the issues arising in her case. She
was advised that “if you fail to attend the scheduhearing, the Tribunal may make a
decision without taking any further action to allowenable you to appear before it” In these
circumstances, and pursuant to s.426A of the Aet;Tribunal has decided to make its
decision on the review without taking any furtheti@n to enable the second-named
applicant to appear before it.

The Tribunal had concerns with the veracity ofdpglicant’s evidence and claims. There
were significant inconsistencies between what gieant told the Tribunal and what was
contained in his Protection visa application. émtggular, the applicant stated that [Person A]
did not interrupt their cultural activities, whichwhat he had claimed in his initial
application. The applicant also stated he hadwaate a complaint to the police, whereas his
initial application was that he had. The applicstated in his Protection visa application that
he had sold part of his land, which was what hadenjRerson A] particularly upset, whereas
his evidence to the Tribunal was that he had nlot @oy of his land. Finally he stated that
[Person A] wanted the land to build a factory ia protection visa application yet denied any
knowledge of this claim in his protection visa apgilion at the hearing before the Tribunal.

The applicant also unable to explain how he cofflor@dto purchase this land and why his
relatives had bought this land for him. In addhfitis claimed monthly income of 200
rupees equates to less than AUD$4 per month (sedrifersal currency converter
http://www.xe.com/uccaccessed 19/11/2009). If the applicant’s relativad been prepared
to pay his airfare and expenses to Australia, iildd@eem a much better alternative would
have been to resolve the land issues rather thi@kéathis expensive alternative. Instead of
paying his expenses to come to Australia theydcbale paid the applicant directly while
the land dispute was resolved.

Some of the applicant’s evidence was illogical.e Bipplicant initially stated that since he
had come to Australia the land had just been lafant. It wasn’t until the Tribunal asked if
this was the case why didn’t [Person A] take oherland that he stated that [Person A] was
actually working his land.

The applicant also claimed that [Person A], as alivMy was protected by the authorities,
whereas he, as a Hindu, was not. The US Departof&tate 2009nter national Religious
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Freedom Report 2009 indicates that the population of India is 80.5ceet Hindu and 13.5
percent Muslim. The 2001 Census indicates thttardistrict of Gandhinghar, situated in
the state of Gujarat, that Muslims make up 3.7 gm@rof the population (Hindus being 1,
269,766 and Muslims being 50,559). The BJP igtigical party that is in power in Gujarat
The BJP is linked to the RSS, which are Hindu matiists. There have been several
incidents of violence in Gujarat between Hindus Bhalims. The reports indicate that it is
the Muslims who fail to get police protection iretie situations.

Since 2002 reports have continued to appear whiepeathat the Gujarat police force is
corrupt, ineffective and highly politicized in fawoof the BJP and the Hindu nationalist
movement (see: Dasgupta, M. 2002, ‘Saffroniseccpahow their colourThe Hindu, 3
Marchhttp://www.hinduonnet.com/2002/03/03/stories/20028XB170800.htr- Accessed 8
August 2006; Dasgupta, M. 2004, ‘Ex-Gujarat ingghce chief alleges political pressure on
police’, The Hindu, 2 September; and: Kumara, K. 2007, ‘India: Gujadice murders
covered up as terrorist “encounters™, World SasialvVeb Site, 9 May
http://www.wsws.org/articles/2007/may2007/indi-m&lml— Accessed 21 September 2007,
Singh, S. 2002, ‘Gujarat police has lost all ins¢iie work’, Times of India website, 10 April
http://timesofindia.indiatimes.com/articleshow/6404.cms- Accessed 21 September 2007,
Gatade, S. 2003, ‘Lumpens in the constabulary: @tijadimal South Asian website,
Octoberhttp://www.himalmag.com/2003/october/report_4.ktrAccessed 21 September
2007; Verghese, B.G. 2008, ‘Patronising corruptidhe Tribune, 22 August
http://www.tribuneindia.com/2008/20080822/edit.nGn#Accessed 13 February 2009

Gujarat's Muslims live in terrd8BC News 9 May 2002 states:
It is now more than two months since the Indiatestd Gujarat erupted in bitter
religious violence.

Unofficial figures say more than 2,000 people hdieel, the vast majority Muslims
killed by Hindus who constitute more than 80% af tate's population.

Independent reports accuse hardline Hindu organisadf orchestrating the violence
with the support of India's ruling right-wing Bhéiya Janata Party (BJP)
government.

Fresh deaths are still being reported almost edayyand an estimated 150,000
Muslims are still sheltering in relief camps.

A short drive from the camp, we found the riotf sdiging, and a group of police
officers standing by watching but doing nothingtop the violence.

Just yards from where the police were standingpagsed the blood-stained bodies
of two Muslim men in the road - one dead, one gtilhg.

Officials later said the riot started when some hfugamilies tried to go back to
their homes from relief camps and were set upoHihgus.

Most of those sheltering in the camps fled fromddisdominated areas and local
Hindus still seem determined to stop them returning

In other camps, we met Muslims who had had the satperience.
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Abdul Jabar has visible head and face wounds. i#esa local men beat him up -
the police did nothing to stop them.

"The men were shouting: 'Who do you Muslims thiokiyare? Kill them!" There was
a police post at the corner and | screamed for. halgid to the mob, the police are
right there! They said: 'We don't care - they'reoanside.™

Bias charge

From the beginning, Muslims have accused the padicerwhelmingly Hindu, of
deliberately standing by and failing to protectrthe

This was confirmed by an independent report byifriofficials.
Now more than two months later, Muslims say itk the case.

But it is hard to know if this is still the resut direct orders from political leaders or
a symptom of the general collapse of law and order.

RK Mishra of The Pioneer newspaper is a veteraastigative journalist. He says
the authorities have simply lost control.

"It's developed momentum of its own. When you sa&sitgnal down the law and
order machinery saying you have to look the othay,wt starts looking the other
way."

Hindu hardline drive

But while some see the continuing violence as la ¢dcontrol - others see
something far more sinister.

Many say privately that the violence is part ofasedul plan by Hindu hardliners
supported by the BJP, to drive Muslims out of mim@#sn areas.

http://news.bbc.co.uk/2/hi/south_asia/1977246.stm

The rule of the BJP in Gujarat and its electoralcess has been the subject of much
controversy and the Gujarat BJP government of Q¥liafster Narendra Modi has been
accused of encouraging an atmosphere of socidémttce towards Muslims and even of
playing an active role in orchestrating attacksvarslim communities during the Gujarat
riots of 2002. Human Rights Watch 2002, We Have No Orders to Save You: State
Participation and Complicity in Communal ViolenceGuijarat, Vol.14, No.3, April).

More recently on 27 July 2008dia Today reported that 16 bombs had exploded in the city
of Ahmedabad in Gujarat resulting in 49 deaths@ret 145 injured persons. According to
the report a group named ‘The Indian Mujahideeainoskd responsibility for the bombings
and stated in emails to media organisations thaas “avenging the killings of Muslims in
Gujarat in 2002”India Today reported that police were on high alert. Accordimghe AFP
security patrols by “heavily armed combat troopgravreported to have been deployed in
response to the incidemgence France reported that there were some concerns of “revenge
attacks on Muslims”. However, according to the reptany Muslims “were optimistic the
city would remain calm, mainly because Gujarathtiwing Hindu nationalist chief
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minister, Narendra Modi, was only re-elected lastryso had no need to whip up anti-
Muslim sentiment” (‘16 blasts in Ahmedabad; 49 deitb injured’ 2008India Today

Group Online, 27 July
http://www.itgo.in/index.php?option=com_content8tasiew&issueid=&id=7098&sectioni
d=9&secid=0&itemid=1 — Accessed 8 January; Gupt&d®8 ‘Gujarat Muslims hope for no
Hindu backlash after bombings’, Agence France-Rrezs July).

Further, the applicant’s visitor visa applicatiowlicated that he was a partner in the business,
[Company A] who were the wholesalers and distribaitd medicines in India He submitted
his drug licence, his tax certificates, partnerstepds, certificate of incorporation for the
business, including his tax returns for three yaas his bank statements. This material cast
considerable doubt on the applicant’s claims. Thieuhal does not accept that the detailed
and extensive supporting documentation was framtlaled obtained as a result of paying a
bribe.

Based on the inconsistencies between the applgcanitience to the Tribunal and his
Protection visa application, the vagueness in fatavidence, the country information that is
at odds with his claims, and finally the materrahis visitor visa application, the Tribunal
does not accept that the applicant’s only incomladia is as a farmer. The Tribunal does
not accept that a Muslim neighbour is attemptingdize his land from him and threatening
to kill him. The Tribunal does not accept that @pplicant and his wife and been verbally
and physically abused by a Muslim neighbour who wak-connected politically. Finally

the Tribunal does not accept that the police wdaildo protect the applicant in these
circumstances. The Tribunal finds that the applices not have a well-founded fear of
persecution.

Further, even if the Tribunal was to accept thatdpplicant was being harassed by a
neighbour who wanted his land, the essential onfstgnt reason why [Person A] wants the
applicant’s land is because of its amenity to waferson A] is not motivated by the fact
that the applicant is a Hindu, but rather he isivab¢d by the fact that the applicant has
something that [Person A] wants. Thus the Tribdimals that [Person A] is not motivated by
the applicant’s race, his nationality, his religgdueliefs, his political opinions, or because of
his membership of a particular social group. Ferthe authorities in India would not
discriminatorily withhold protection from the aati® of [Person A] for any Convention
reason. Therefore the Tribunal finds that the appli firstly does not have a well-founded
fear of persecution and secondly, even if the Thdwvas to accept the applicant’s account,
his fear of persecution is not for reasons of aogv@ntion ground and he is not a refugee
within the meaning of the Convention. ConsequethigyTribunal finds that the applicant’s
wife does not have a well founded fear of persecauttbr a Convention reason.

CONCLUSIONS

The Tribunal is not satisfied that any of the aggolits is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicants do not satisfy
the criterion set out in s.36(2)(a) for a protectidsa. It follows that they are also unable to
satisfy the criterion set out in s.36(2)(b). Asytlt® not satisfy the criteria for a protection
visa, they cannot be granted the visa.

DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44efMigration Act 1958,
Sealing Officer’s I.D. RCHADW




