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Lord Justice Sedley:

1. This is a renewed application, made with his usskill by Mr Lewis,
following refusal by Carnwath LJ of permission tppaal. The proposed
appeal was against Sir Michael Harrison’s refugalgtant permission for
judicial review of the Home Secretary’s refusaktxept what is said to be a
fresh claim by the applicant for humanitarian pectitn. While awaiting
removal, following an unsuccessful asylum claimethhad been based upon
his father’s political profile in Iraq, the applitabecame involved upon (at
least) the margins of a murder conspiracy amongctramunity of Iraqi
Kurds in this country. Three men have been coadictwo have fled to Iraq,
but, of those two, one has now been arrested aadaging extradition back
to this country. The applicant himself was charggtth conspiracy to pervert
the course of justice following an exculpatory staént which he gave, but
retracted, thereby implicating the others. He leilinwas acquitted and now
fears reprisal from, or on behalf of, not only the fugitives but, logically,
the three convicted men. The particular fear updiich he relies in these
proceedings, however, is the fear, if he is retdrb@ Iraqi Kurdistan, of
reprisal on behalf of the two who have fled there.

2. The Secretary of State has rejected this claim easgboutwith rule 353.
Rule 353 provides:

“When a human rights or asylum claim has been
refused and any appeal relating to that claim is no
longer pending, the decision maker will consider
any further submissions and, if rejected, will then
determine whether they amount to a fresh claim.
The submissions will amount to a fresh claim if
they are significantly different from the material
that has previously been considered. The
submissions will only be significantly different if
the content:

(i) had not already been considered; and

(i) taken together with the previously considered
material, created a realistic prospect of success,
notwithstanding its rejection [I omit the rest biet
paragraph].”

3. Now on its face this is manifestly, in literal tegma fresh claim. It has
nothing whatever to do with the previous one, louthis requirement the rule
adds that it must itself have a realistic prospécuccess. Mr Lewis is right
to say that that means success not with the Horoeetaey who gx hypothes,
has taken an adverse view, but with an independamigration judge. The
judgment as to whether this is so, as Buxton LJagxed in WM (DRC) v
SSHD [2006] EWCA Civ 1495, is a judgment confided ially to the
Secretary of State. It has been assumed, andrsaie than once, that this
means that it can only be upset_ on Wedneshuoynds. For myself, | think
that remains a very wide open question. Rule 33Be® the Secretary of



State judge in her own cause, and for that reasmme aought arguably to
attract much closer judicial vigilance that the \Wesburytest traditionally

involves. It also requires of the Secretary ot&tajudgment which a court is
constitutionally better placed to make than is ¢lxecutive. So | propose to
take it as at least arguable that the supervisasyrtc whether the

Administrative Court or (now) the Court of Appes,not confined to a bare
irrationality test but is more nearly required tskatself whether the Home
Secretary has got it right.

. Sir Michael Harrison considered that, one infetind adjective apart, the
Home Secretary had got it right. He could see m&war to the in country
evidence which indicates that Iraqi Kurdistan igokerably well-governed

state within a state, capable of affording polig®tgction to individuals

needing it, with exceptions, such as tribal disput@hich, in the Home

Secretary’s view, did not apply here. What Mr Leways, however, is that
the murder in question was -- as indeed it wasvieiaus, planned and highly
publicised so-called “honour killing” of a young wan in this country and
that the applicant will be regarded as having vemeacultural or tribal custom
by reneging on the conspirators rather than supgpthem. That may be true
as far as it goes, but in my judgment, for readom#i come to, it does not go
far enough.

. The Home Secretary’s decision letter of 4 Janu@fB82s long and full. In
the course of it (see paragraph 17) the Home Offigects the possibility of
the applicant being targeted “specifically and [gtesitly”. This, Mr Lewis
submits, is no part of the correct test of the w$kpersecution. The word
“specifically”, when associated with targeting, lywever, mere tautology.
The word “persistently” is, | agree, not a necegsagredient; but | take the
same view as the two other judges | have mentidhadit plays no pivotal
role in the decision letter. You can subtractnitl ahe thrust and reasoning of
the letter will be the same. The upshot of theetas found at paragraph 22.

“Whilst we acknowledge that the current security
situation in Iraq is far from ideal, we believe ttha
your client will be able to turn to the authorities

the KRG for protection. Indeed, as stated abave, i
is deemed that there is a sufficiency of protection
the KRG and the general security environment there
is much better than in the rest of Iraq, as detaite
paragraph 2.12 of the OGN on Iraqg of
February 2007 and the case law_of SM and Others
[2005] UKIAT 00111 supports these facts --
reference paragraphs 19 and 20.”

. None of this is directly dissented from by Mr Lewisor does he pursue a
critiqgue of the alternative that the letter sets @funternal flight, because that
is a fall-back position from one which in my judgmes, in any event, secure.
It is secure not in the barren Wednesbsepse that, however debateable, you
cannot actually call it irrational, but in the seribat on close scrutiny it makes
perfectly good sense. Of course the applicangrgivis involvement on the



fringes of this murder, may be at risk of repridalf he will be at that risk

whether in Iraq or here, for it was in the commuyihere that it occurred. In

neither country is he guaranteed safety, as | acoep in both countries he
can seek and expect such protection as a stateeaaanably be expected to
provide.

7. Since he would on his own case be no safer here ttiere, the case for
humanitarian protection falls down, in my view, thiat point. It is not
reasonably possible in those circumstances thamamgration judge would
find the applicant to be at real risk in Iraq ofrinafrom which he would be
meaningfully protected if he were allowed to remiairthis country. For that
reason it seems to me that any grant of permigdsiappeal would represent a
dead end for this applicant. One has some symgathlyim in the situation
on which he has found himself, but it is not a aiton which the law of
humanitarian protection is going to be able tovadie for him.

Order: Application refused



