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MR JUSTICE OUSELEY: The claimant is an Iradizgn born in May 1988 who
arrived in the United Kingdom in November 2005 amdhediately applied for asylum.
His application was refused. He appealed. Higapwas dismissed and in April 2006
his appeal rights were exhausted and he had neefurights to remain in this country
and ought to have left. He remained in this coyriowever, and on 24th November
2008 he was investigated as a result of a drivimgdent and then detained under
immigration detention and removal directions wezefsr Iraqg.

These directions were set on 9th December 2008moval on 29th December 2008.
On 15th December 2008, representatives for themelai then made further

submissions to the Secretary of State on his bebalfing that they raised a fresh
claim. However, this claim was rejected on 23rdc&eber 2008 and, following

further submissions, a further decision was issbpdhe Secretary of State, again,
refusing to treat the further submissions as ahfdaim. In effect, the 23rd and 26th
December 2008 letters became the subject mattbrsojudicial review claim issued on

29th December 2008.

The course of proceedings is perhaps unusual.22nd January 2009, Ms Geraldine
Andrews QC, sitting as a Deputy Judge, rejecteccthien on the papers and ordered
that a renewal application should not be a bar rucgeding with removal. The
claimant sought an injunction to prevent removahioh was refused by Mr Mark
Ockelton, also sitting as a Deputy Judge of thenHigurt, on 13th February 2009 and,
indeed, on 17th February 2009 the claimant was veoh@rom the United Kingdom to
Iraq.

The oral renewal application comes before maegieith the substantive application, if
permission is granted, in a rolled up hearing.

Although the bundle has grown somewhat sincanitial representations were made,
Ms Chapman for the claimant has helpfully confitred submissions to what she says
are the errors of law in the decisions under chgheof 23rd and 26th December 2008.

The basis for the fresh claim is the relatiopsihich the claimant developed in 2007
and through 2008 with Ms Jones, who was born ig 3@B1 and is a British citizen.
The relationship led to the birth of a son on 14thy 2008 and it is said in the
representations of 15th December 2008 put in bylA% who then represented the
claimant, that it was soon after the birth of thas that the claimant moved in with Ms
Jones, both living at her mother's house in Hastinghe submissions were supported
by a statement from Ms Jones of 12th December 2608 copy of the birth certificate
for the son naming Mr Ahmed as the father.

A further statement was provided by Ms Jone&4th December 2008. The Secretary
of State rejected the claim in first of all thetdetof 23rd December in which he, having
considered a number of authorities dealing with ig®ie of article 15(c) of the

Qualifications Directive, turned to Article 8, whichas been the focus of the
submissions here. He accepted that the claimasttinenamed father of the boy but
did not accept that evidence demonstrated thatdseimnva subsisting relationship with

Ms Jones or had any contact with the son. Hetbaitdno evidence had been provided



10.

11.

apart from a statement purportedly from Ms Jonesotdirm the relationship and that
there had been no utility bills to demonstrate thatand she had lived together as
claimed since the birth of the son. He said alsa,tif family life did exist in the
United Kingdom, it was not disproportionate to remmdir Ahmed. He said that they
had only lived together since the birth of the @hthe relationship had been entered
into in the knowledge of the precariousness ofdlagmant's immigration status, the
family life had not developed in such a way thatvdauld be significantly interfered
with if Mr Ahmed were to be removed to Iraq andnfrdraq he could go to Jordan to
seek entry clearance and meanwhile maintainingacontith Ms Jones and their son
by telephone calls and letters until entry cleaeameght be granted.

The further representations by now from thoseecily representing Mr Ahmed
pointed out that, although they had only lived tbge since the birth of the child, they
had a child together and said that they were liveisga family unit and the matter
required further investigation. This was particiylaurgent because it was over the
Christmas period that these exchanges were takanog p Letters in relation to income
support and child benefit were referred to, alonitty Wwank statements, but they did not
advance matters. It was said by Mr Ahmed's solisithat no application for entry
clearance could be made until mid-2012, by whichetiMs Jones would be aged 22
and of an age therefore which would permit her gonsor Mr Ahmed under the
immigration rules, and that family life would halbeen destroyed by that date and the
father and son would have been separated for fopoitant years of development.

In his letter of 26th December 2008, the Secyetd State said that the further
documents that have been provided by Ms Jones dwdvino independent
corroboratory evidence that she was enjoying alfalife with either Mr Ahmed or his
son and found that they added no weight to thenclarhere was a debate about the
impact on this case of the decision of the Houskeoofls in_Chikwamba v Secretary of
State[2008] UKHL 40 and the Secretary of State expreédse satisfaction that full
consideration had been given to the Article 8 claim

Ms Chapman, for Mr Ahmed, makes two essentibhsssions. The first is that the

Secretary of State's conclusion that there wasealistic prospect that an immigration
judge would find that family life existed was ifi@tal and, from the point of view of a

substantive application, contended that it wadional to conclude that there was no
realistic prospect of an immigration judge finditingit family life existed. Her second

submission was to the effect that the SecretaBtate's alternative approach in relation
to the proportionality of removal was also arguaiptgtional and there were realistic

prospects that an immigration judge would find rgalan these circumstances was
disproportionate.

In relation to the former, that is the existeio€ family life, she, and Mr Singh for the
Secretary of State accepts this, says that theeeo&dthat was provided before the
Secretary of State in the form of the two statem@fitMs Jones have to be taken at
face value and at their highest. The evidencehan lbasis shows that there was a
relationship of sorts that developed in July 200@d avhich developed over time in
2007 to what, even taking the evidence at its ligh&ppears to have been a casual
sexual relationship whereby, towards the end of72@xctober/November 2007, Ms
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Jones became pregnant, but was not aware for fimethm, perhaps because of her
tender years, that she was in fact pregnant. attthat she was pregnant did not lead
to Mr Ahmed living with her. It was only after therth of the child on 14th July 2008
that he started living with her. She makes sommeeig¢ comments about her fondness
for him and the bond between father and son duhedfirst four months or so of his
life.

The absence of documents showing that they liwsgether was explained by the fact
that she and Mr Ahmed had lived together at herherts address from some point
shortly after 14th July 2008. Mr Ahmed was noteieimg NASS support, had nowhere
to live and was staying with different friends ahdd no address to notify to the
immigration service. Their intention was to trydasort out his immigration status
when they were more settled and had been, as teedped, allocated a place of their
own to live. It continued to make comments abbatrelationship between the three of
them. It also continued to say that there waseadistic prospect of her and the child
going to Irag but she wanted her son and Mr Ahneekhbw each other properly when
the child was young.

The Secretary of State points out, in suppbhi® contention that family life did not
exist, that there is evidence of a casual relatigmghat they only lived together after
the child was born, they had only lived togetherfémr months, there was no evidence
from Mr Ahmed at all and there was no statemenifids Jones' mother supporting
the nature of the relationship. The SecretarytateSaccordingly took the view, and
submits that this is how a reasonable immigratiodge would be bound to regard it,
that this was a relationship that lacked substamecestability and it should instead be
regarded as essentially a casual one with cohmantat such it was, for convenience.
In particular, he draws attention to the fact ttiere was no suggestion of any such
relationship until after removal directions were ge 9th December 2008, that is some
months after the child was born.

However, the problem with the Secretary ofe&Ssadpproach in relation to that matter is
this. The evidence of Ms Jones for these purpbasdo be assumed to be true, with all
the limitations that there may exist as a result©tontents. It is not asserted by the
Secretary of State that, by reason of internal reginttion or other evidence, it would
be bound simply to be found to be incredible byramigration judge. Whatever may
be the way in which the relationship up to thelbiof the son is characterised, the
existence of the child and cohabiting from mid &del July 2008 until arrest in
November 2008 is a different relationship. It isekationship which has to be looked at
as not just as that between Ms Jones and Mr Ahmvadh could, taken by itself,
properly be regarded as wholly insufficient to bt family life, and it cannot be
regarded simply either as a relationship betweenAkimed and his son, which has
endured merely for four months.

In my judgment, there is a reasonable prosgpettan immigration judge could hold
that family life had been established as from 208, albeit that its essential genesis
was the birth of the child, and it would be nornt@lregard the relationship between
parents and child who were cohabiting as creatif@naly life, and that its shortness
reflected the fact that the child had only beemidor some four months.
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The first ground therefore upon which Ms Chapmdies, which is that the Secretary
of State's decision was arguably irrational in hajdhat there was no realistic prospect
of an immigration judge concluding that there wamity life, in my view succeeds.
Ultimate success before an immigration judge mayniy@robable, but | for my part
cannot accept that it is rational to say, when p&oents cohabit with a child of four
months, notwithstanding all the problems that theeein the way of this evidence, that
there is no realistic prospect of an immigratiotige holding that family life existed.

The second question concerns proportionalityenfoval in these circumstances. It is
important to approach this on the right basis, thdb say that there is an element of
family life which engages Atrticle 8(1). The interénce has to be considered carefully.
There are two aspects to it. The first concernstiadr, from Irag, Mr Ahmed would in
fact be able to go through the physical processnaking an application for entry
clearance. | am satisfied on the material, incigdhe decision in SM (Entry clearance
application in Jordan - Proportionality) Ir&G [2007] UKAIT 00077, that it is not
disproportionate to require an Iragi to returnreglin order to make an entry clearance
application on the grounds of the physical prodbas has to be gone through, going
from Iraq to Jordan for that purpose or from namh&aq to Syria and then on to
Jordan. | do not find any assistance at all irelbatle about the application of article
15C of the Qualifications Directive. What matteyghe position on the ground which
in my judgment is best dealt with in the decisidmah | have referred to.

Ms Chapman referred me to the passage in temtgnal guidance notes for Iraq of
June 2009 at paragraph 6.6, dealing with the efie€@hikwamba which referred to
the difficulties involved for Iraqis in travelling the designated entry clearing posts in
neighbouring countries. There is no debate thatetrare difficulties. That note
continues:

"In most cases it is likely to be disproportiontieexpect Iragis who have
established family ties in the UK ... to returniaq and to apply for entry
clearance."

But the case that is being considered there isgnde this one. That is guidance
dealing with the effect of ChikwambaChikwambas a case in which the claimant had
in effect an unassailable case for entry clearambe should not be returned to

Zimbabwe in order to make an application there.e Téasoning in the operational
guidance note to which | have referred applies s&@nhe principle to Irag. The

difficulties there are perhaps parallel to the winstances in Zimbabwe: if you have a
clear basis for entry clearance, the difficultiesam you should not be required to go
through the empty process of returning to Irageémdnstrate the point.

The second aspect of proportionality is thestjaoe of whether Mr Ahmed is in effect
being required to return to Iraq to make an appboafor entry clearance which is
either bound to fail or bound to succeed. The fiint made by Ms Chapman is that
the Immigration Rules, and in particular paragraph/, require the sponsor of
somebody seeking to enter as a fiance or civilngaror spouse to be 21. Ms Jones'
statements, | note, make no reference to engagesnantentions to marry but, be that
as it may, entry clearance under these rules ig grdnted in that case where the
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sponsor is 21. That is the reason why it is daad Mr Ahmed would be quite unable
under the provisions for settlement with partnersapply until mid 2012, by which
time the boy would be four years or so old.

Mr Singh for the Secretary of State submitsréfgrence to paragraph 320 that the
position is not quite so black and white and tHaré is scope within a proper
interpretation of the rules for a discretion toeb@rcised by the entry clearance officer
and for these purposes has referred to the Jund B@nigration Directorate's
instructions, chapter 9, section 2, which says ti@iparticular passages concerning age
are not to be regarded as mandatory but as a ndwasa for refusal, leaving open the
possibility of an earlier application succeeding.

I would not wish to express a concluded viewtheaptness of that interpretation of the
rules, bearing in mind what may be a misremembbrgchonetheless strong memory
of Secretaries of State being concerned that imati@r judges should not discern
within the rules a wide range of discretions tatreeemingly mandatory language as
merely embodying a discretion. It may be that Mrg8 is right but it is, if he is right,
perfectly clear that the normal rule would be,etation to entry clearance as a spouse,
fiance partner, that Mr Ahmed would have to waitilumid 2012. That has to be a
significant factor in the proportionality judgment.

The second paragraph which is said may be aeteto an application for entry
clearance is paragraph 246, which deals with rightsccess to a child resident in the
United Kingdom. There was a considerable debatetabhether the application of the
requirement to produce a contact order or a ceatii issued by a district judge would
amount to a significant hurdle. It is clear in jaggment, into which | factor the letter
from Miles & Partners (who are family solicitorsatédd 3rd August 2009, which shows
that obtaining a contact order would be nothing ls difficult or fearsome a matter as
the claim had suggested, and | also take accouttieofact that, as the option of a
certificate issued by the District Judge is apptlyea legal impossibility and the
Secretary of State's guidance has been that ataatfisworn by the other parent than
the applicant would suffice instead, that that ipatar part of paragraph 246 would
provide no obvious hurdle. But it cannot be sh&tause the issue has not been before
the ECO, that certain other requirements of pa@y@46 would be met. | refer in
particular to accommodation for Mr Ahmed, which d&w@ns or occupies exclusively,
which might be difficult if he were to live with M3ones and her mother, and that he
maintain himself without recourse to public fundéich is an unknown quantity.

Ms Chapman also makes the point that the parpbparagraph 246 was to provide a
means of appeal against refusals of entry clearforcparents who were divorced or
separated and, indeed, the paragraph does seeatudclin that way. She says that an
ECO, considering an application from someone whe mat merely seeking access to
the child but was also intending to live with thethrer, might regard the application as
having been made for an ulterior motive, namelylea®ent, and might on that basis
refuse it. All that | need find at this stagehsattthere is real uncertainty over whether
that paragraph would assist immediately or at sstage in the future.
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Therefore the Secretary of State's decisionpaportionality cannot be sustained
simply on the basis that entry clearance would tamtgd if that was the basis upon
which he reached his decision. However, | do eetthe Secretary of State's decision
on proportionality under Article 8(2) as having beeached on the basis that there
would be a very good prospect that entry clearamoald be granted, thus taking
comfort falsely from the position should Mr Ahmed beturned to Iraq. Although
some of Mr Singh's submissions may have endeavdoredt a more optimistic tone
on the position, | do not see the Secretary ofeStahis decision as having made errors
in relation to the prospects of entry clearancexdgpgranted in such a way as to mean
that his decision was flawed. What is said, in lgteer of 23rd December, that it is
open to Mr Ahmed to return and to seek entry cleaamaintaining contact until such
time as he satisfies the criteria after entry @ree, does not contain any false view as
to the prospects of that being done imminentlyefote 2012.

On the basis therefore that there would benserference with family life through

removal and that removal would not simply be a teragy affair while an unassailable
claim for entry clearance was gone through, thestjpre was whether the degree of
interference means that the Secretary of Stat€side that there was no realistic
prospect of an immigration judge finding removapmtoportionate is itself an irrational
decision.

The position where there is thus far a shom telationship but one which may endure
if not disrupted, and where there is a young chittb on the face of it would have a
relationship with his father which would be disregbt potentially for some very
important years, would in my judgment give an imraigpn judge pause for thought.
The question is: is it irrational for the SecretafyState to conclude that there is no
realistic prospect that an immigration judge, pagsior thought about that, would
come to the conclusion that removal was dispropogtie. It seems to me that factors
that would weigh heavily with the immigration judgeuld be the importance of the
early years of a child's life, the starting poias, it has to be, that what is being said
about the relationship between Ms Jones and Mr Ahafter the birth of the son is true
and that there would be cohabiting during the egelgrs of the child's life. | have no
doubt that an immigration judge would find the omtstances quite difficult, and in
particular the timing of the claim, the probablestability of such youthful
relationships, and might very well take the viewttthe right course of action would be
that Mr Ahmed should return to Iraq, maintain cchtay whatever means were
available and then take his chances as any wouichimégrant would have to with the
immigration rules rather than relying upon his legaesence to force a decision that
has no proper basis. But I, for my part, do notl fit possible to say that there is no
realistic prospect of an immigration judge takingetview that removal is
disproportionate and in my judgment the Secretdr$tate's view that there was no
such prospect is irrational, although he may vesll e right as to an eventual
outcome, but to say there is no prospect in mynuelg simply goes too far.

That leaves the difficult question as to wiedief is appropriate in these circumstances.
As | have indicated, Mr Ahmed was removed. lnngpossible to say that his removal
was unlawful because permission had been refusethvwal had been permitted in the
event of oral renewal and an injunction to prevesmhoval was specifically sought.
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Although from the judgment which | have given itpfain that | would not have
reached the decision that was reached on thosaionsal have to say it has been a
very marginal decision on my part to conclude asegrto the Secretary of State here
and | have reached it with some difficulty, bubithe end have come to the conclusion
| have.

Now, | would be willing to hear submissionstasvhat relief is appropriate beyond a
grant of permission and a quashing of the decision.

MS CHAPMAN: My Lord, it seems we have two @pis: one is to engage with that
now, the second is to adjourn that part and perdapbwith it in written submissions.
The reason | say that is because there are, itssegome technical difficulties. The
normal course of events, following a judgment sasltthis, would be that the Secretary
of State would agree to consider the representatama fresh claim. Now, if the
Secretary of State decides that Article 8 is nitre is family life, then perhaps a grant
of discretionary leave would be made, but thatnstee basis that the person is here.
What | do not know is what the position would beewtsomeone is outside, whether an
entry clearance officer would be instructed to ésdiscretionary leave to enter. So that
is the first difficulty. The second would be ifethSecretary of State treats the
representations as a fresh claim but rejects thém, matter would go before an
immigration judge. Again, normally, this is an dountry right of appeal, but the
claimant is not here. Can the claimant have atrahappeal in the UK whilst
remaining in Iraq? The normal course of eventthésappeal is deemed lapsed if the
claimant or appellant leaves, but of course hedhasady left because he is not here.
So is the Secretary of State then obliged to tatdihis entry --

MR JUSTICE OUSELEY: | am not for my part awdhat the Secretary of State is

obliged to do anything. He has acted on perfdetiyful decisions and, if there is a

right of appeal, there may be a facilities for evide to be provided otherwise than by
attendance. It may be that the right of appe#lusory. This is not one of those cases
where the Secretary of State has acted unlawtfully -

MS CHAPMAN: We accept that.

MR JUSTICE OUSELEY: -- and it is certainlythedugh | have come to a different,
and | appreciate, from the point of view of where we go from here, awkward

decision, | am by no means clear that it followsirthat that everybody now has to do
everything that can be done to turn the clock backn earlier date. But | am quite
happy for you to have some time to consider whaitoto

MS CHAPMAN: And it does seem that the balleedg®lly is in the Secretary of State's
court, if I can put it in that way.

MR JUSTICE OUSELEY: Yes, itisin its court.

MR SINGH: My Lord, the difficulty is, and | dicated this earlier on, because the
claimant is not in the country it is very difficulb see how any decision given by the
Secretary of State now could give right to an iofgoy right of appeal. So the
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position, my Lord, would appear to be that, whylsti have made a decision which is
favourable to the claimant, it actually has no pcat effect for the claimant.

MR JUSTICE OUSELEY: Well, it may have no preal effect and it may be that it
might affect the way things are looked at, butJéhaot, as | have emphasised, said that
an immigration judge would, merely that you cansenf there is no chance.

MR SINGH: No. On the basis of your judgmehthe claimant were in the UK, the
Secretary of State would refuse to accept thatdaeam Article 8 claim but give him a
right of appeal, because he would also decidenmve him at the same time. Now, my
learned friend's proposal, | think that could owlgrk if the claimant was first brought
back to the uncle, even though his removal itsel$ wot unlawful, and then some kind
of immigration decision made in the UK which wougjige rise to an in-country right of
appeal. But there is no reason why the Secrefa®yate should be ordered to bring the
claimant back, if the removal itself is not unlawfu

MR JUSTICE OUSELEY: Well, | think what | amigg to do, | am going to adjourn
this for further consideration as to what, if angth should be done, you may wish to
take instructions on this particular turn of evemthich you may not have anticipated,
and it may be helpful if we convene for a shortsges but | would prefer written

submissions first.

MR SINGH: My Lord, would it be possible forethclaimant to serve written
submissions first --

MR JUSTICE OUSELEY: Yes, | think that would bensible: what relief you want
and why. | cease being on duty at the end of meek and | would rather clear it up
by then. So can | have submissions in a coupldags from you, or by -- what is
today? Wednesday. Can | have your submissionsitgy?

MS CHAPMAN: 4 o'clock.

MR JUSTICE OUSELEY: Mr Singh, yours by Tuesdagd if | consider that | need

an oral session we will have one, otherwise | yiit make whatever order seems
appropriate. If | do have an oral session, it Wélquite early in the morning. Are you
around next week?

MR SINGH: Next week, | am my Lord. Yes.
MS CHAPMAN: | am fairly solidly in court, butit is fairly urgent --

MR JUSTICE OUSELEY: We will finish this off Reweek. Thank you both very
much.
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