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Part One
CHI NA

[Oiginal: Chinese]
[3 February 1993]

.  LAND AND PEOPLE

A. The |l and and people

1. The People's Republic of China is a |long-established unitary State
of many nationalities, situated in eastern Asia on the western shores of
the Pacific Ocean and covering an area of 9.6 mllion knt, including
some 1,430 mllion mu of cultivated |and (one nu = 0.0667 hectares).

2. Adm nistratively, the People's Republic of China is divided up as
fol | ows:

(a) The country is divided into provinces (xing), autononopus regions
(zi-zhi qu) and directly governed nunicipalities (zhixia shi);

(b) The provi nces and aut ononmous regi ons are divided into autononous
prefectures (zi-zhi zhou), counties (xian), autononous counties (zi-zhi xian)
and cities (shi);

(c) The counti es and autononmous counties are divided into townships
(xiang), nationality townships (mnzu xi ang) and towns (zhen).

The directly governed nunicipalities and large cities are divided into
districts (gu) and counties. The autononous prefectures are divided into
counti es, autononous counties and cities.

3. By the end of 1991, the popul ati on of China stood at 1,158,230 mllion
or a fifth of the world total, making China the world' s npbst popul ous country.
Popul ation density is 120 inhabitants per knt. Population distribution is
uneven, tending to be concentrated in the east along the niddle and | ower
reaches of the Yangtze River, the Pearl River delta, the niddle and | ower
reaches of the Yellow River and the Sichuan (Szechuan) basin. Rura

dwel I ers make up 73.63 per cent of the total population and urban

dwel | ers, 26.37 per cent.

4, Gross national product in 1991 was 1,985,500 mllion yuan (renm nbi)

up 7.7 per cent on the previous year. Average peasant househol d i ncome

in 1991 was 708.5 yuan (renminbi), and average urban household

i ncome, 1,544 yuan (renmnbi). Retail price levels in 1991 were 2.9 per cent
up on 1990. O workers in urban areas, 2.3 per cent were awaiting job
assignments. In 1990, China borrowed 18,000 million yuan (renmnbi) from
abr oad.
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5. The birth rate in China in 1991 was 19.68 per thousand, the nortality
rate, 6.7 per thousand, and natural population growh, 12.98 per thousand.
Chil dren under 14 made up 27.71 per cent of the popul ation; persons aged 64
and over nmade up 5.99 per cent.

6. According to the fourth popul ation census, taken in 1990, 15.88 per cent
of the popul ati on aged 14 years and older were illiterate or sem-literate.

B. Status of national mnorities

7. Anmong China's many nationalities, the Han are the | argest group
nunbering 1,040 mllion or 91.96 per cent of the total popul ation; besides the
Han there are a further 55 separate mnority nationalities together nunbering
91, 200, 000 people or 8.04 per cent of the population, including Mngols, Hui,
Zang (Ti betans), Uighurs, Mao, Yi, Zhuang, Puyi, Koreans, Mn, Dong, Yao,

Bai, Tuchia, Hani, Kazakhs, Dai and Li, all of which nunber over 1 mllion
There are 24 different nationalities living in Yunnan Province, and 12 in the
Xinjiang U ghur Autononobus Region. Han Chinese is spoken throughout the
country, but in areas where |arge nunmbers of any particular mnority live, the
| anguage and script of that minority are al so used.

8. Article 4 of the Chinese Constitution states that all nationalities in
the People's Republic of China are equal. The State protects the |awfu
rights and interests of the mnority nationalities and uphol ds and devel ops
ties of equality, unity and mutual assistance between the various
nationalities. Discrimnation against or oppression of any nationality is
prohibited, as is any action injurious to ethnic unity or causing ethnic

di vi si ons.

9. G ven the extent and degree to which Chinese mnority nationalities |live
in conpact conmunities and their political, econom c, cultural and other ties,
the State applies a system of regional autonomy in areas inhabited by
mnorities, with autononous authorities practising self-rule. Nationa

aut ononous areas are divided into autonomous regi ons, autononous prefectures
and autononous counties. At present there are 159 mnority districts and

aut ononous areas (5 autononous districts, 30 autononous prefectures and

124 aut onomous counties (banners)) which together account for 64 per cent of
the total |and area of China. |In areas inhabited by two or nore nationalities
the State has set up 1,700 nationality townships, making it even easier for
the mnorities living there to enjoy equal rights.

10. Every national autononous area is an inalienable part of the People's
Republic of China. The authorities set up in national autononous areas are
t he peopl e's congresses and governnments of the regions, prefectures and
counti es concerned. The autononous authorities are a kind of State politica
organ. They exercise the authority bestowed on |ocal State organs under
chapter 3, section V of the Constitution, while at the same tine exercising
aut onony in accordance with the Constitution, the |law on regi onal nationa
aut onony and ot her | egislation.

11. The peopl e's governnent in national autononous areas operates under a
syst em whereby responsibility is borne by the regional chairnen, prefects and
county chiefs; these are accountable to the people's assenblies at their
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respective levels and to higher State organs. The people's government in each
nati onal autononous area is a State organ under the direction of the State
Council. The law al so specifies that those in charge of the various

adm ni strative and other bodies in national autononmous areas (the chairman and
vi ce-chai rmen of the standing comrttees of people's congresses in autononous
regi ons, prefectures and counties, the chairnen of autononobus regions,
prefects, county chiefs and so forth) nust be of the nationality exercising
regi onal autonony.

C. Religious belief

12. China is home to many different religions, including Buddhi sm Daoism
Islam Catholicism and Christianity. Buddhism Daoismand Islamare fairly
wi despread. As there are no strict procedural restrictions on taking up or
abandoning a religion, it is hard to put a nunber on the country's Buddhi st
and Daoi sts; the Hui, Ui ghur, Kazakh, Tatar, Tadjik, Uzbek, Kyrgyz, Tongxiang
(Tunghsi ang), Sal ar and Paoan (Bonan) peoples, anong others, practise |Islam
and together number over 17 million people; Catholics and Christians in China
nunber between 3.5 and 4.5 million

1. POLITICAL STRUCTURE

A Political history

13. As a nation, China is one of the oldest on Earth. Together the
country's various nationalities have built a bright and glorious history.

Chi na was one of the first nations on Earth with a devel oped econony and
culture and has had a witten history for nearly 4,000 years. The forebears
of all China's peoples together built up a rich and varied culture in ancient
times, and shared a long lasting, originally clan-based society. 1In the
twenty-first century BCit was already a slave-owning society. 1In the Warring
States period, beginning in 475 BC, a feudal society began to emerge. |In 1911
AD a revolution overthrew the Ch'ing Dynasty, putting an end to 2,000 years of
feudal enpire. On 1 Cctober 1949 the Chinese people, after a | ong and arduous
struggl e, founded the People's Republic of China. Since then, State power has
been directly in the hands of the Chinese people, making themthe masters of
the country.

B. The pattern of political organization

14. The Constitution of the People's Republic of China is based on a

summ ng-up of the historical experiences of China' s peoples, and was drafted
after extensive consultation of the views of the masses. It regulates the
nmost fundamental points of principle relating to State affairs and life in
society; the State political system the economc system the pattern of
political organization, citizens' rights and obligations and other such

i nportant matters. The Constitution was passed and is subject to anendment by
the National People's Congress, and the rules it |ays down override and
underpin all other |aws and regul ati ons. The present Constitution was adopted
by the Fifth National People's Congress at its fifth session, on

4 Decenber 1982, and contains a preanble and four chapters, together
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conprising 138 articles, dealing with general principles, the fundanmenta
rights and duties of citizens, the structure of the State, and the nationa
flag, the national enblem and the capital

15. Under the Constitution, politics in the People's Republic of China is
organi zed in the form of people's congresses operating on the principle of
denocratic centralism its essence consisting in the fact that all the power
of the State belongs to the entire body of the people. The National People's
Congress is made up of deputies elected for five-year ternms by the provinces,
aut ononous regions and directly adm ni stered nmunicipalities.

16. The apparatus of State conprises the National People's Congress and its
Standing Commi ttee, the presidency of the People' s Republic of China, the
State Council, the Central MIlitary Comm ssion, the Supreme People's Court,
the Supreme People's Procuratorate, people' s congresses and people's
governments at every local tier, and the autononobus organs, people's courts
and people's procuratorates of the national autononous areas.

17. The National People's Congress is the supreme nati onwi de body whereby
the people exercise State power. It has the power to pass |laws and to decide
on other inportant matters relating to the life of the State. It elects and

can recall the President and Vice-President of the People's Republic of China,
the Chairman of the Central MIlitary Conm ssion, the President of the Suprene
Peopl e's Court and the Procurator-General of the Supreme People's
Procuratorate, and appoints and can dismss the Prem er and Vice-Premers,
State Councillors, Mnisters and comm ssion chairnen, the Auditor-GCeneral and
the Secretary-General of the State Counci l

18. The specific duties of the National People' s Congress include: anending
the constitution and overseeing its inplenentation; passing and anmendi ng ot her
nati onal |egislation; electing, appointing and recalling senior State
officials; deciding on inportant matters of State; overseeing the activities
of other State organs it establishes, and exercising such other functions as
may be required.

19. The Standing Committee of the National People's Congress is the

per manent organ of the Congress, and is enpowered to exercise certain powers
of State in accordance with the Constitution when the Congress is not in
session. It conprises a chairman and a nunber of vice-chairnen, a
secretary-general and other members el ected by the Congress.

20. The powers of the Standing Committee include: interpreting the
Constitution and overseeing its inplenmentation; enacting |egislation within

t he bounds | aid down by the Constitution; interpreting the | aw, exam ning and
ensuring that admnistrative rules and | ocal regulations are in accordance
with the Constitution and national |egislation; review ng and approving

adj ustnents to the plan for national econom c and soci al devel opment and ot her
St at e Budget Department proposals; overseeing the activities of the State
organs; and exercising such other functions as are conferred upon it by the
Nat i onal Peopl e' s Congress.

21. The presidency is a crucial part of the machinery of State in the
Peopl e' s Republic of China; pursuant to decisions by the National People's
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Congress and its Standing Conmittee, the President promul gates |aws, appoints
the Premier and Vice-Prem ers, mnisters and comm ssion chairnmen on the State
Council, declares war, proclains nobilizations, and ratifies and abrogates
treaties and i nportant agreements with other countries.

22. The State Council (or the Central People's Governnent) is the executive
arm of the highest organ of State authority, the suprenme State executive
organ. Under the Constitution, the State Council is responsible to and nust
report on its activities to the National People's Congress and its Standing
Committee. It conmprises the Premier, several Vice-Premers, several State
Counsel l ors, the heads of each government M nistry and Comm ssion, the

Audi tor-CGeneral, and the Secretary-General, ultimte authority residing with
the Premier. The State Council is responsible to the highest organ of State
authority, but the Prime Mnister is not personally responsible. The loca
peopl e's governnent at every level is a State executive organ under the

unified | eadership of, and subordinate to, the State Council. The Counci
meets in plenary and in executive session. The plenary conprises all nenbers
of the Council. Under the organizational |aw on the State Council, inportant

matters on the Council's agenda nust be decided upon after discussion in an
executive session or the plenary Council

23. The responsibilities of the State Council include: enacting and
promul gati ng regul ati ons; adopting measures; submtting nmotions to the
Nat i onal People's Congress or its Standing Comrittee; directing and
supervising the activities of its subsidiary mnistries and conm ssions and
| ocal bodies at every level; directing and adm nistering national defence,
civil affairs, cultural and educational activities, and conducting foreign
affairs; appointing and di sm ssing adm nistrative personnel; and fulfilling
such other responsibilities as are assigned to it by the suprene organ of
State power.

24, Each of the ministries under the State Council has one mnister and two
to four deputy mnisters. Each commi ssion has one chairman and two to

four vice-chairmen, plus 5 to 10 nenbers. Every mnistry and conm ssion is
required to exercise | eadership, organization and management within the limts
of its jurisdiction, and the instructions, directives and regulations it

i ssues nust be in keeping with the |aw and the adm nistrative instructions and
deci sions issued by the State Council

25. The Central MIlitary Comr ssion is the highest guiding body of the

nati onal defence forces, and ultimate responsibility for it rests with its
Chai rman; the Comrission is responsible to the National People' s Congress and
its Standing Conmittee.

26. Local people's congresses are the organs of power at each |eve

t hroughout the country; they guarantee respect for and conpliance with the
Constitution, |law and administrative regulations within their respective

di stricts, and exercise such other authority as is entrusted to them by the
Constitution and | aws. The people's governnent at every level is the |oca
executive arm of the national organs of State power and of the State

adm nistration; within the limts laid down by the |aw it manages economic,
educational, scientific, cultural and other adm nistrative matters within the
di strict concerned.



HRI / CORE/ 1/ Add. 21/ Rev. 1
page 8

27. The peopl e's governnent at every |level is subordinate and accountable to
the peopl e's congress at the corresponding level but is also accountable to
the peopl e's governnment at the next higher level; the people's governments at
every level are State adm nistrative organs under the unified | eadership of
the State Council, and nust obey its unified | eadership

28. The people's courts are judicial organs of the State. Under the
Constitution and the Organi zation of the People's Courts Act, the People's
Republ i ¢ has established the Suprene People's Court, |ocal people's courts and
speci al people's courts. Local people's courts are divided into basic-Ievel,

i nternmedi ary and higher courts. Special courts are courts set up by the State
to hear specially designated cases in specific domains: mlitary courts,
railway courts, marine courts, etc. Odinary and special people's courts at
every level are made up of a president and a vice-president, a presiding judge
and deputy presiding judge and a nunber of judicial personnel, and has a
judicial conmittee. People's courts include crimnal, economc, civil and

adm ni strative chanbers. The Suprenme People's Court is the highest judicia
organ in China. It oversees the judicial activities of people's courts and
speci al people's courts at every local level. It is responsible to, and
reports on its activities to, the National People's Congress and its Standing
Committee. Local people's courts at every |level are responsible and mnust
report on their activities to the correspondi ng people's congress and its
Standing Committee, and are al so subject to supervision by courts at higher

| evel s. Under the |aw, people's courts operate independently and are not
subject to interference by adm ni strative bodies, social groups or

i ndi viduals. The people's courts apply the principle that the court of second
i nstance is the court of final judgenent.

29. The people's procuratorates are State |egal supervisory bodies and part
of the State judicial machinery. Under the Constitution and the Organization
of the People's Procuratorate Act, the People's Republic of China has
established the Supreme People's Procuratorate, |ocal people's procuratorates
at each level and mlitary and other specialized people's procuratorates.
Local people's procuratorates are divided into provincial, autononous-region
and directly-adm ni stered-nunicipality main and sub-procuratorates;

aut ononous- prefecture and provinci al |l y-managed nuni ci pal people's
procuratorates; and county, nmunicipal, autononmous-county and

muni ci pal | y-adm ni stered district people's procuratorates. The Suprene

Peopl e's Procuratorate oversees the activities of the |ocal and specia
procuratorates and the hi gher procuratorates oversee the activities of the

| ower. The Suprene People's Procuratorate is responsible to the Nationa
Peopl e's Congress and its Standing Cormmittee, and the |ocal people's
procuratorates are responsible to the State judicial bodies which established
them and to higher-1level procuratorates.

I11. THE LEGAL SYSTEM FOR PROTECTI NG HUMAN RI GHTS

A. Judicial, adm nistrative and other bodies wth
jurisdiction over human rights

30. The judicial, admnistrative and other bodies with jurisdiction over
human rights in China are the people's courts and people's procuratorates,
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together with the public security, |aw enforcenent, adm nistrative and
i nvestigative organs subordinate to the State Council and | ocal government.

31. The duties of the people's courts are to hear crimnal, civil and

adm ni strative cases and econonm ¢ di sputes independently, in accordance with
the I aw, and by neans of such hearings to punish all crimnals, rule on al
matters raised in litigation, uphold respect for the laws and | egal system of
the State, protect the social order, and ensure that citizens' |awful property
and personal, denocratic and other rights are not infringed.

32. Basi c-1 evel people's courts serve as the courts of first instance in
crimnal, civil, econom c and adm nistrative cases except where the | aw or
regul ati ons specify that higher people's courts or special people's courts
shal |l have jurisdiction; they deal with civil disputes which do not need to be
brought to formal trial, and with petty crimnal cases; and they direct the
activities of people's conciliation commttees.

33. Internmedi ate people's courts serve as the courts of first instance in
those cases where the | aw specifies that they have jurisdiction, and in cases
referred to them by basic-1|evel people's courts; they hear appeals and

count erappeal s agai nst verdicts and rulings by basic-level people' s courts;
and they hear counterappeal s brought by the people's procuratorates under the
adj udi cati on supervi sory procedure.

34. The hi gher people's courts serve as courts of first instance in those
cases over which the law stipulates that they have jurisdiction, and over
cases referred to them by | ower people's courts; they hear appeals and

count erappeal s agai nst decisions and rulings issued by internedi ate people's
courts; and they hear counterappeals brought by the people's procuratorates
under the adjudication supervisory procedure.

35. The Supreme People's Court is by |aw assigned jurisdiction over

i mportant crimnal cases of a national nature, over civil suits, economc

di sputes and administrative suits of national significance and over cases in
which it considers that it should serve as the court of first instance; it
hears appeal s and count erappeal s agai nst deci sions and rulings by higher and
speci al people's courts; and it hears counterappeal s brought by the Suprene
Peopl e's Procuratorate under the adjudication supervisory procedure. It is
al so enmpowered to interpret for judicial purposes the specific points of |aw
used by the courts in their judicial activity.

36. Among the special courts, the mlitary tribunal was set up as the
judicial organ of the People's Liberation Arny, to adjudicate on nmilitary

of fences committed by serving personnel and other crimnal cases; the marine
tribunals adjudicate as courts of first instance in marine and merchant marine
cases, including cases involving foreign nationals; the rail transport
tribunals adjudicate in crimnal cases occurring on the railways and disputes
over infringements of rights. Appeals frommarine tribunals are heard by a

hi gher court in the sanme district. Appeals fromrail transport tribunals are
heard by internmediate rail transport tribunals.
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37. Under the Organization of the People's Procuratorates Act, the duties of
the people's procuratorates are:

(a) To investigate cases of treason, separatist activity and other
serious offences inperilling the political, legal, statutory and governnenta
unity of the State;

(b) To investigate crimnal cases it receives directly;

(c) To screen cases investigated by the public security organs and
deci de whether to arrest and prosecute the culprits or to drop the case; and
to supervise the public security organs' handling of the investigation and
ensure that it is lawful and effective;

(d) To bring and conduct the prosecution in crimnal cases; and to
supervise the activities of the people's courts to ensure that they are | awf ul
and effective;

(e) To supervise the execution of sentence and rulings in crimna
cases and the activities of prison, custodial and reformthrough-I|abour
authorities to ensure that they are |awful and effective.

38. In accordance with the |aw, the people's procuratorates guarantee the
rights of the citizen to | odge conpl ai nts agai nst State enpl oyees who break
the law, and investigate and apportion responsibility for violations of
citizens' personal, denocratic and other rights.

39. The public security organs in China are State authorities that protect
the social order and public security, and belong within the system of

adm nistrative authorities in the Chinese machi nery of State, but under the

| aw they al so have certain judicial powers; they are responsible in the case
of crimnal prosecutions for investigating the facts, making arrests and
conducting prelimnary hearings and for coercive neasures such as hol di ng
people in custody. Besides fulfilling their judicial functions under the Code
of Crimnal Procedure, the public security organs nust also conply with the
Peopl e's Police regulations, the Security Adm nistration Puni shnent
Regul ati ons and the public order regulations issued by the Mnistry of Public
Security, and with the various | ocal regulations and rules covering public
security issued by |ocal people's congresses and governnents.

40. As the |l aw assigns different functions to people's courts, people's
procuratorates and the public security organs, so they divide their

responsi bilities, cooperating and interacting in the prosecution of crimna
cases as the law dictates, for only within the bounds of shared
responsibilities can they exercise their own powers: they cannot substitute
for one another. Article 3 of the Code of Criminal Procedure states that
responsibility for investigation, detention and conducting prelimnary
hearings in crimnal matters rests with the public security organs.

Aut hori zing arrests and investigations (including inquiries), and bringing
prosecutions is the responsibility of the people's procuratorates. Trials are
the responsibility of the people's courts. There are special provisions to
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guarantee the independence of the courts and procuratorial organs, in the
Chi nese Constitution, the Oganization of the People's Courts Act and the
Organi zati on of the People's Procuratorates Act.

41. The judicial organs are part of the State executive machinery - the

M nistry of Justice and the judicial organs and crimnal reformauthorities at
each tier of |ocal government, under the authority of the State Council

Their main responsibilities are to carry out punishments and reform under
detention, to oversee reeducation through |abour and | egal education, and to
supervi se | awers and notaries; to direct the activities of the people's

medi ati on committees; to supervise and direct the legal faculties in politica
and | egal colleges and in institutes of higher education; and to provide

gui dance in international judicial assistance efforts and the production of
judicial and | egal publications and periodicals.

42. To ensure full, tinmely and effective adm nistrative supervision, the
State has established a special procuratorial authority responsible for
supervi sing and checking up on how State bodies and their enpl oyees inpl enent
State law, regul ations, decisions and rulings; it receives and hears

conpl aints and reports of unlawful or undisciplined behaviour by State
authorities and their enployees; in accordance with the law it registers and
i nvesti gates cases and, based on the results of its inquiries, nakes
recommendations to the conpetent adm nistrative organ or issues warnings and
witten denmerits or orders denotions, dismssals and other such sanctions.
This authority is not the same as the adm nistrative chanbers set up by the
people's courts under the Adm nistrative Suits Act. The function of the

adm ni strative chanbers is to hear adm nistrative cases, in particular cases
brought by individuals, bodies corporate and ot her organizati ons who consi der
that a State body or its enpl oyees have by their specific actions infringed
their lawful rights and interests.

B. Conpensatory neasures for injury to individual rights and
conpensation and rehabilitation systens for victins

43. In China, citizens' personal rights and |iberties are protected by the
Constitution and the |law. Broadly speaking, there are two aspects to State
protection for personal rights and freedons: the first consists in preventing
citizens' personal rights and freedonms frominjury by strictly applying the
law relating to investigations, arrests and other encroachments on persona
rights; the second, in the fact that if a citizen's personal rights are
violated, he may by |l aw register a conplaint, file a report or |odge an

appeal

44, Article 41 of the Constitution states: “Citizens who have suffered

| osses through infringement of their civic rights by any State organ or
functionary have the right to conmpensation in accordance with the | aw’
articles 2 and 67 of the Adm nistrative Suits Act state that citizens, bodies
corporate or other organizations which consider that their Iawful rights and
i nterests have been infringed through the specific actions of an

adm ni strative organ or an enployee thereof are entitled under the Act to
bring suits before the people's courts, and may al so seek conpensati on
Article 68 of the same Act states: “A State administrative organ or enployee
t hereof who deliberately or through grave error causes a citizen injury shal
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be hel d responsi ble for maki ng conmpensation, and the costs of such
conpensation shall be nmet out of |ocal governnment resources. The people's
governnment at each level may require the adm nistrative body responsible to
meet sone or all of the costs of compensation.”

45, Furthernore, articles 53 and 54 of the Code of Crimnal Procedure also
stipulate that the victimof a crime who has suffered injury as a result of
crimnal action by the defendant is entitled to bring a concomtant civil suit
during the hearing of the crimnal case. Were necessary, the people's court
may seal or confiscate the accused's property. The conconmitant civil suit
must be heard together with the crimnal case. Only where a conbi ned hearing
m ght excessively delay the crimnal trial is it permssible to try the
crimnal case first and thereafter proceed, using the sanme trial arrangenents,
to hear the concomitant civil suit. 1In the event of refusal to honour
liability to nake conpensation, the |aw permits the plaintiff to apply to the
people's courts for enforcement of execution

46. Chi nese | aw al so contains provisions on reparation for noral injury, as
for example in article 32 of the Penal Code, which states: “Were a crine is
too trivial to warrant crimnal penalties, punishment may be waived but,
dependi ng on the circunstances of the case, a reprinmand may be issued or the
culprit may be ordered to sign a statement of repentance, make an apol ogy, pay
reparati ons, or conpensate for the |oss, or be subjected by the conpetent
departnment to an administrative penalty.” The Security Adm nistration

Puni shment Regul ati ons contain correspondi ng provi sions on noral conpensati on.
Such conpensation is for the |loss suffered by the injured party, not a form of
puni shment for the culprit. The extent of the conpensation depends on the

ci rcunst ances of each case.

47. The State judicial and adm nistrative organs currently base conpensation
to victins on the principle of full and fair redress. There are no specific
provisions in law relating to the anmount or manner of conpensation: these are
determ ned by the judicial organs in accordance with the nature of each
specific case. |If the victimdoes not receive conmpensation or insufficient
conpensation is paid, the courts can apply coercive nmeasures in accordance
with the law. To pronote the use of compensation, the Chinese |legislature is
currently pressing ahead with the formul ati on of a conpensation act. Unti

the Act is passed, it is inmportant to note that by means of an adm nistrative
or judicial ruling paynent of costs such as medi cal expenses, |ost earnings or
food subsidies may be negotiated or ordered by the adm nistrative authorities,
or a concomtant civil suit may be brought along with a crimnal case so that
the court can order conpensation to be paid.

C. How the Constitution and other | aws protect the various
rights laid down in human rights instrunents

48. Chi na has al ways respected and acknow edged the purposes and principles
of the Charter of the United Nations concerned with the protection and
pronmoti on of human rights. It admires and supports efforts by the

United Nations to pronote human rights and fundanental freedons generally, and
pl ays a constructive part in work within the United Nations systemto draft
and adopt human rights legal instruments. Since 1980, it has signed, ratified
and acceded to a series of international human rights agreenents, including
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the Convention on the Prevention and Puni shment of the Crine of Genocide, the
I nternational Convention on the Elimnation of Al Forns of Racia

Di scrimnation, the Convention relating to the Status of Refugees, the
Protocol relating to the Status of Refugees, the International Convention on
t he Suppression and Puni shment of the Crine of Apartheid, the Convention on
the Elimnation of Al Fornms of Discrimnation against Wnen, the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment
and the Convention on the Rights of the Child.

49. All the rights set forth in human rights instruments are protected by
the Chinese Constitution and separate regul ations. For instance, the Chinese
Constitution specifies that all citizens are equal before the law (art. 33);
citizens' personal freedomis not subject to violation (art. 37); their honmes
are inviolable (art. 39); the State protects their right to own lawfully
earned i ncome, savings, houses and other |awful property (art. 13); citizens
personal dignity is inviolable (art. 38); citizens have freedom of speech, of
the press, of assenbly, of association, of procession and of denonstration
(art. 35); they have freedom of religious belief (art. 36); they have the duty
as well as the right to receive an education (art. 46); they have the right to
| odge compl aints and | ay charges agai nst State organs and their personnel, and
to obtain conpensation (art. 41); and every nationality has the right to use
and develop its own | anguage and script.

50. O her individual statutes and regul ati ons such as the Marriage Act, the
CGeneral Principles of Civil Law, the National Regional Autononmy Act, the
Assenbl i es, Marches and Denonstrations Act, the Civil Suits Act, the Pena
Code, the Code of Crimnal Procedure, the Adm nistrative Suits Act, the

Compul sory Education Act and the Environmental Protection Act contain specific
provi sions protecting the rights of Chinese citizens.

D. How human rights instrunents fit into the State | egal system

51. To render international human rights agreenments consistent with donestic
| aw and meke them a part of the donestic |legal system under article 67,
subsection 14, of the Constitution, accession by China to an internationa
human ri ghts agreenment nust be approved by the Standing Committee of the
Nat i onal Peopl e's Congress. Once approved, the instrument is binding under

Chi nese | aw and Chi na nust honour the correspondi ng obligations: no further
special legal transformation is required to turn it into donestic |aw.

52. Can an international convention cause a conflict with donmestic |aw?
Sinply stated, when China concludes or becones party to an internationa
treaty, it pays very close attention to the question of harnony between the
treaty and donestic law, and no conflict of principle can arise. 1In the event
of a discrepancy between the international treaty and donestic |aw on any
specific provision, the treaty takes precedence unless China entered a
reservation upon ratifying or acceding to it. This is clearly stated in a
nunber of pieces of legislation. As regards punishnent, where an

i nternational human rights instrument nakes no specific provision a donestic
| aw corresponding in purpose to the treaty is used for guidance in such a
manner as to preserve the thrust of the human rights agreement.
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E. Can human rights instrunents be directly invoked or enforced
through the courts and administrative nachinery, or nust
they be transforned into donestic law or requl ations before
they can be applied by the conpetent authorities?
53. In China, any international human rights agreenent, after approval by

the | egislature, establishes obligations which China nust conply with. The
judicial and executive authorities and all public associations concerned then
apply the agreement within their respective spheres of conmpetence. To resolve
speci fic questions of penalties for which an agreenment makes no provision, the
overwhel ming majority of treaties have to be enforced by neans of domestic

| aws corresponding in purpose. |In the event of discrepancies between donestic
| aw and an international human rights agreenent ratified or acceded to by
China, the international agreenent will take precedence unless China has
entered a reservation to it.

F. Is there any nmachinery or State systemresponsible
for supervising the enforcenent of human rights?

54, Supervision of the enforcenent of international human rights agreenents
in China is of a piece with supervision of the enforcenent of donmestic |aw
The Chi nese | egal supervisory systemincludes supervision by the organs of
State power, by adm nistrative bodies, by judicial organs and by the public.

55. Supervi sion by the organs of State power neans that the Nationa

Peopl e's Congress and its Standing Committee supervise the enforcenent of the
Constitution and | aws: people's congresses at every |level and the standing
commttees of people's congresses fromthe county |evel upwards guarantee
respect for and conpliance with the Constitution, |law, admnistrative
regul ati ons and | ocal ordinances within their respective adm nistrative
districts. There are two aspects to supervision of the way the Constitution
and law are applied: the first entails checking whether each individual |aw,
adm ni strative regul ation, |local ordinance and rule is consistent with the
spirit and letter of the Constitution; the second entails checking to see
whet her the Constitution is breached by the actions of the State machinery,
any public association or any citizen. The National People's Congress is
enpowered to anmend or rescind any | aw or regulation in breach of the
Constitution, including inappropriate decisions by the Standing Committee; the
Standing Committee of the National People's Congress is enmpowered to rescind
adm ni strative regul ati ons, decisions and rulings that contradict the
Constitution or law, and |local regulations and resolutions passed by the
organs of State authority in provinces, autononous regions and directly

adm ni stered muni ci palities which contradict the Constitution, |aw or

adm ni strative regul ations. Local people's congresses and their standing
commttees at the county |level and above are enpowered to rescind

i nappropriate decisions and rulings by the people's governnment at the sane

| evel and i nappropriate resolutions passed by | ower |evel people' s congresses.

56. Supervi sion by admnistrative bodi es neans that higher-Ieve

adm ni strative organs oversee | ower-level ones, and admi nistrative organs
oversee business and industrial work-units and individual citizens to ensure
that they conply with and respect adm nistrative |aws and regul ati ons.
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57. In 1986, a resolution passed at the eighteenth session of the Sixth
Nat i onal Peopl e's Congress set up procuratorial bodies to supervise the manner
in which State organs and their enployees enforce State |aw, regul ations,
decisions and rulings, to receive reports and conpl ai nts about State bodies
and their enpl oyees who break the | aw or breach discipline, register and

i nvestigate cases in accordance with the | aw and, depending on the results, to
make recomrendations to the conpetent adm nistrative body, or issue cautions
and witten denerits or order denotions, dismssals or other such sanctions.

58. Under the headi ng of judicial supervision, the Supreme People's Court
monitors verdicts and rulings by | ower people' s courts which have al ready
acquired | egal force, and higher people's courts nonitor verdicts and rulings

by people's courts bel ow them which have already acquired |legal force. |If
t hey discover an error in fact or law they are entitled to review the case or
order the lower court to rehear it. |If the president of a people's court

di scovers an error in a verdict or ruling by his court which has already
entered into force, he nmust refer the matter to the judicial commttee for
action. The judicial activities of |ower people's courts are nonitored by
hi gher people's courts.

59. The people's procuratorates are special |egal supervisory bodies whose
speci fic functions include overseeing investigations, trials and prisons,
crimnal abuse of their position by State enpl oyees, and supervising civi
trials and adm nistrative suits. They oversee the |aw through the exercise of
their procuratorial authority. They function as statutory supervisory bodies
not by nonitoring how all [aws are enforced, but in accordance with the |aws
thenmsel ves, exercising their procuratorial authority within definite limts.
Peopl e's procuratorates at each | evel supervise State organs and their

enpl oyees, but are required to nmount investigations and apportion
responsibility only when serious breaches of the law occur. In the case of
ordi nary breaches of policy or discipline, it is the supervisory bodies that

i ntervene.

60. Publ i c supervision refers to the extensive and unpronpted participation
in various fornms by the masses of the people, in supervising enforcenent of
the law by State enployees. It may take the follow ng forns:

- Supervi sion by public organizations: people' s politica
consul tative conferences oversee the exercise of State affairs and
conpliance with the Constitution and | aw by means of
consul tations, discussions, criticisns and proposals;

- Supervi sion by public opinion: the masses of the people, through
newspapers, the radio and other nedia, unmask any kind of unlawfu
or undi sciplined behaviour, and support and oversee the judiciary
as it punishes crines in accordance with the | aw,

- Supervision by the masses: this refers to direct involvenment by
the masses in statutory supervision, including the enactnent,
application and enforcenent of l|egislation. The State provides
anpl e opportunity and safeguards for this, for exanple by setting
up reception centres, mail offices and tel ephone |inks.
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I'V. PUBLICl ZI NG HUMAN RI GHTS | NSTRUMENTS

61. The Chi nese Governnent extensively publicizes and di ssem nates the

i nternational Human Rights instruments it recognizes or accedes to, to

hei ght en awareness of the rights they proclai manong the public and the bodies
concer ned.

62. According to statutory procedure, international human rights instrunents
for ratification or accession by China nust be studi ed and di scussed by the
rel evant Governnent departnments and then referred to the Standing Commttee of
the National People's Congress for approval; once ratified, the Governnent

wi |l publicize themthroughout the country and the departnments concerned will
begin to put theminto effect.

63. Human rights instrunents are publicized chiefly through the daily news,
tel evi sion and news broadcasts, the press etc. Governnent bodies or popul ar
organi zations may hold meetings, print and distribute material on the subject,
organi ze one-day city-w de or nationw de publicity canpaigns, produce reports,
organi ze | ecture tours, or photographic exhibitions, artistic displays and so
forth to spread the word. The rights of the young, the elderly and the

handi capped are publicized in courses on the |legal systemgiven at primry and
secondary schools, and, in the case of the elderly and disabled, in the
streets and houses where they live, to nmake sure that they are aware of their
rights; tests, and conpilations such as the “Survey of United Nations materia
on crime prevention and related subjects”, are used to publicize such rights
anong State enpl oyees, in particular public security, procuratorial, court and
judicial staff.

64. Many public research institutes and institutions of higher |earning have
in recent years set up human rights faculties to conduct specialized research
on human rights, and they often run local or national sem nars.

65. Such publicity and propaganda activities, when held in areas inhabited
by mnority nationalities, tend to be staged in the |anguage of the
nationalities concerned. Television broadcasts and publications in such areas
al so use the | anguages of the local mnorities.

66. The Governnent al so uses publicity designed to pronote the genera
public's know edge of the |egal system including international human rights
i nstruments, to enhance public awareness of the legal system In 1985 it
passed a resolution calling for a five-year nati onwi de drive to extend

peopl e's general know edge of the law. According to the statistics, by 1988
among 750 million subjects of ordinary law, 520 million had received sonme
general |egal education. To consolidate and expand upon the fruits of the
five-year drive, the Governnent has passed another resol ution whereby

begi nning in 1991, again for a five-year period, it will continue to nount a
wi de variety of publicity and educational activities concerned with the |ega
system

67. The M nistry of Foreign Affairs of the People's Republic of China is
responsi ble for transmtting reports on conpliance with international human
rights treaties to the special bodies set up under those treaties. It gathers
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68. Background statistica
is as follows:

avai | abl e,
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HONG KONG SPECI AL ADM NI STRATI VE REG ON
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[Origi nal

LAND AND PEOPLE

usi ng the nost

and information for the reports fromthe donestic news nedia,
publ i c associ ati ons and governnent departnents.
normal |y a subject for

What goes into a report is
but the report,

once finalized

ENGLI SH]
[ 31 December 1998]

up-to-date figures

Sex M d- 1987 M d- 1992 M d- 1998
(mllion) (mllion) (mllion)
Mal e 2.9 2.9 3.4
Femal e 2.7 2.9 3.3
Tot al 5.6 5.8 6.7
(b) Popul ati on by age group and sex
Age Sex Per centage of total popul ation
M d- 1987 M d- 1992 M d- 1998
Under 15 Mal e 11.7 10.6 9.0
Femal e 10.8 9.9 8.4
15- 64 Mal e 36.3 36.2 36.5
Femal e 33.2 34.2 35.6
65 and over Mal e 3.4 4.0 4.8
Femal e 4.5 5.0 5.7
All age groups Mal e 51. 4 50. 8 50. 4
Femal e 48. 6 49. 2 49. 6
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(c) Educati onal attai nment (for popul ati on aged 15 and above)

Educati onal attai nnent Sex Per cent age
1986 1991 1996
No school i ng/ ki ndergarten Mal e 3.6 3.6 2.5
Femal e 10.5 9.1 7.0
Primary Mal e 15.8 13.2 11.2
Femal e 13.5 12.0 11. 4
Secondary and above Mal e 31.8 33.8 35.8
Femal e 24.8 28.2 32.1
(d) Literacy rate (1984): 88.4% (1996): 90.5%
(e) Per cent age of popul ati on (excluding nutes) aged five and over by usua
| anguage/ di al ect
Usual | anguage/ di al ect Per cent age
1991 1996
Cant onese 88.7 88.7
Put onghua 1.1 1.1
O her Chinese dialects 7.0 5.8
Engl i sh 2.2 3.1
O hers 1.0 1.3
100.0 100.0
(f) Crude birth and death rates
1987 1992 1997
Crude birth rate (per 1,000 popul ation) 12.6 12.3 9.1
Crude death rate (per 1,000 popul ation) 4.8 5.3 4.9
(9) Expectation of life at birth (nunber of years)
Sex 1987 1992 1997
Mal e 74.2 74.8 76. 8
Femal e 79.7 80.7 82.2




(h)

(i)

(k)

(1)

(m
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Infant nortality rate (per 1,000 live births)
1987 1992 1997
7.4 4.8 3.9
Maternal nortality rate (number of deaths per 100,000 total births)
1987 1992 1997
4.3 5.5 1.6
Fertility rate
Ceneral fertility rate 1987 1992 1997
(per 1,000 wonen aged 15-49)
exclud!ng femal e foreign 47.9 46. 3 33.5
domesti c hel pers
Per cent age of househol d heads by sex
Sex 1986 1991 1996
Mal e 73.0 74.3 72.8
Femal e 27.0 25.7 27.2
Unenpl oynent rate
1987 1992 1997
(Averages of the estimtes
obtained fromthe quarterly
General Househol d Surveys of 1.7 2.0 2.2
the year)
Rate of inflation
(i) Conposite consuner price index (CPl)
Year Annual rate of increase in CPl (%
1990 10. 2
1991 11.6
1992 9.6
1993 8.8
1994 8.8
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(i) Conposite consuner price index (CPl)
Year Annual rate of increase in CPl (%
1995 9.1
1996 6.3
1997 5.8
Note: The conposite CPl is conpiled on the basis of expenditure
patterns of about 90 per cent of households in the HKSAR, which
had an average nonthly expenditure of HK$ 4,000 - HK$ 59, 999
during the base period of Cctober 1994 - Septenber 1995. This
approxi mately corresponds to a nonthly expenditure range of
HK$ 4,600 - HK$ 69,200 at 1997 prices.
(ii) Inplicit price deflators of gross donestic product (CDP)*
Def | at or Year (1990 = 100) Annual rate of
change (%
1990 100.0 7.5
1991 109. 2 9.2
1992 119.8 9.7
1993 130.0 8.5
1994 139.0 6.9
1995 142.5 2.5
1996 150. 2 5.4
1997 159.0 5.9
(n)  GDP for 1990-1997*
Year At current market prices At constant (1990)
(US$ mllion) mar ket prices
(US$ mllion)
1990 74 791 74 791
1991 86 027 78 756
1992 100 676 84 013
1993 116 011 89 222
1994 130 808 94 139
1995 139 238 97 703
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Year At current market prices At constant (1990)
(US$ mllion) mar ket prices
(US$ mllion)
1996 154 171 102 622
1997 171 406 107 796
(0) Per capita incone
(Per capita GDP for 1990-1997*)
Year At current market prices At constant (1990)
(US$) mar ket prices
(US$)
1990 13 111 13 111
1991 14 956 13 692
1992 17 357 14 484
1993 19 660 15 120
1994 21 674 15 598
1995 22 618 15 871
1996 24 429 16 261
1997 26 362 16 579
(p) Ext ernal debt: the HKSAR governnent does not incur external debts.

* GDP figures refer to the estimates released in March 1998.
1. GENERAL POLI TI CAL STRUCTURE

A. Constitutional docunent

69. In accordance with the provisions of article 31 and subparagraph 13 of
article 62 of the Constitution of the People's Republic of China, as well as
the rel evant decisions of the National People's Congress (NPC) adopted at the
third session of the seventh NPC on 4 April 1990, the Hong Kong Specia

Admi nistrative Region of the People's Republic of China (HKSAR) was
established on 1 July 1997. The Basic Law of the Hong Kong Specia

Admi nistrative Region of the People's Republic of China was also put into
effect on 1 July 1997. Under the principle of “One Country, Two Systens”, the
soci alist system and policies are not practised in the HKSAR and Hong Kong's
previ ous capitalist systemand way of life will remai n unchanged for 50 years.

70. To fully realize the principle of “One Country, Two Systens”, the Basic
Law sets out the broad franmework of the relationship between the Centra

Aut horities and the HKSAR (chap. 11); the fundanental rights and duties of
Hong Kong residents (chap. 111); the political structure (chap. IV); economnic
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financial and social systems of the HKSAR (chaps. V and VI); its conduct of
external affairs (chap. VII); as well as the interpretation and amendnment of
the Basic Law (chap. VIII).

71. Among other matters, the Basic Law provides that:

(a) The HKSAR shall enjoy a high degree of autonony except in defence
and foreign affairs and exercise executive, |egislative and i ndependent
judicial power, including that of final adjudication. The power of fina
adj udi cati on of the HKSAR shall be vested in the Court of Final Appea
established in the Region

(b) The executive authorities and |egislature of the HKSAR shall be
conposed of pernmanent residents of Hong Kong;

(c) The | aws previously in force in Hong Kong, that is, the conmon
law, rules of equity, ordinances, subordinate |egislation and customary | aw
shall be maintai ned, except for any that contravenes the Basic Law, and
subj ect to any anendnment by the |egislature of the HKSAR

(d) Nati onal |aws shall not be applied in the HKSAR except for those
listed in annex |11l to the Basic Law and that the laws |isted therein shall be
applied locally by way of prorulgation or |egislation by the Region. The
Standing Committee of the National People's Congress nay add to or delete from
the list of laws in annex Il after consulting the Commttee for the Basic Law
of the HKSAR and the HKSAR gover nment;

(e) The HKSAR is authorized to conduct external affairs on its own.
The HKSAR may, on its own, using the name “Hong Kong, China”, nmaintain and
devel op rel ations and concl ude and inpl ement agreements with foreign States
and regions and rel evant international organizations in the appropriate
fields, including economc, commercial, financial and nonetary, shipping,
comuni cations, tourism cultural and sports;

() The HKSAR remains a free port, a separate custonms territory and an
i nternational financial centre. There shall be free flow of capital. HKSAR
i ssues and nanages its own currency;

(9) The HKSAR fornul ates its own policies on the devel opment of
education, science, culture, sports, |abour and social services, and Hong Kong
residents have the freedom of religious belief;

(h) Hong Kong residents enjoy a wi de range of freedons and rights and
this will be further dealt with under the section “General |egal franmework
wi t hin which human rights are protected”; and

(i) The provisions of the International Covenant on Civil and
Political Rights (ICCPR), the International Covenant on Econonic, Social and
Cultural Rights (ICESCR), and international |abour conventions as applied to
Hong Kong shall remain in force
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B. System of governnent

CGeneral structure

72. The Chi ef Executive of the HKSAR is the head of the Region. An
Executive Council assists himin policy-mking. The Legislative Council of

the HKSAR is the legislature of the Region - it legislates, controls public
expenditure and rai ses questions on the work of the governnment. The method
for the formation of the Legislative Council is stipulated in the Basic Law

and the “Decision on the Method for the Formation of the First Governnment and
the First Legislative Council of the HKSAR' adopted at the third session of
the seventh NPC on 4 April 1990. The method for formation of the district
organi zations, including the municipal councils and district boards, are
prescri bed by | aw

Chi ef Executive

73. The Basic Law provides that the Chief Executive of the HKSAR shall be
sel ected by election or through consultations held locally and be appointed by
the Central People's CGovernnent. The nethod for selecting the Chief Executive
is to be specified in the light of the actual situation in the HKSAR and in
accordance with the principle of gradual and orderly progress.

74. The first Chief Executive was selected in accordance with the NPC s
“Deci sion on the Method for the Formation of the First Covernnent and the
First Legislative Council of the HKSAR'. A selection commttee was formed to
recomend a candidate to the Central People's Covernnent for appointnent. The
sel ection conmttee conprised 400 menmbers from vari ous sectors of the
community. In future, the Chief Executive will be elected by an el ection
committee conprising 800 nmenbers.

75. Annex | to the Basic Law further provides that anendnents to the nethod
for selecting the Chief Executive for the terms subsequent to the year 2007
may be made with the endorsenent of a two thirds majority of all the nenbers
of the Legislative Council and the consent of the Chief Executive. Any such
anmendnents are to be reported to the Standing Cormittee of the NPC for
approval. Article 45 of the Basic Law provides that the ultimate aimis the
sel ection of the Chief Executive by universal suffrage upon nomi nation by a
broadly representative nom nating comrittee in accordance with denocratic
procedures.

Executi ve Counci

76. Menbers of the Executive Council of HKSAR are appointed by the Chief
Executive fromanmong the principal officials of the executive authorities,
menbers of the Legislature Council and public figures. Their appointnent or
removal shall be decided by the Chief Executive. The total nunber of these
appoi nted nmenbers is not specified. At present, there are 14 nenbers.

77. The Council normally nmeets once a week. The Chief Executive presides
over its neetings. He is required by article 56 of the Basic Law to consult
t he Executive Council before making inportant policy decisions and introducing
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bills to the Legislative Council. Menbers tender their advice on an
i ndi vi dual basis, but the Council's conclusions are presented as collective
deci si ons.

Leqgi sl ati ve Counci

78. Article 68 of the Basic Law provides that the HKSAR Legi sl ati ve Counci
shall be constituted by election. The nethod for its formation shall be
specified in the light of the actual situation in the HKSAR and in accordance
with the principle of gradual and orderly progress. The conposition of the

Legi sl ative Council inits first three terns will be as follows:
Menber shi p First term Second term Third term
1998- 2000 2000- 2004 2004- 2008
(two years) (four years) (four years)
El ect ed by geographi cal 20 24 30

consti tuencies through
direct elections

El ected by functional 30 30 30
constituencies

El ected by an el ection 10 6 -
conmittee

Tot al 60 60 60
79. Annex 1l to the Basic Law further provides that amendnents to the method

for form ng the Legislative Council after 2007 nmay be made with the
endorsenent of a two thirds nmgjority of all the nmenbers of the Council and the
consent of the Chief Executive. Any such anendnents are to be reported to the
Standing Comm ttee of the NPC for the record. According to article 68 of the
Basic Law, the ultimate aimis the election of all the nenbers of the
Legi sl ative Council by universal suffrage.

80. According to article 73 of the Basic Law, the powers and functions of

t he Legi sl ative Council include enactnment, amendnent or repeal of laws in
accordance with the provisions of the Basic Law and | egal procedures;
exam ni ng and approvi ng budgets introduced by the governnment; approving
taxati on and public expenditure; receiving and debating the policy statenents
of the Chief Executive; raising questions on the work of the government;
debating any issue concerning public interests; endorsing the appoi ntment and
removal of the judges of the Court of Final Appeal and the Chief Judge of the
Hi gh Court; and receiving and handl i ng conplaints from Hong Kong residents.
The Council is also enpowered to i mpeach the Chief Executive under certain
prescribed circunstances.

Muni ci pal Councils

81. The Muni ci pal Councils conprise the Urban Council and the Regi ona
Council. The two bodies operate at the regional |evel and, respectively,
provi de “muni ci pal services” in the urban areas and the New Territories.
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These services include maintai ning environmental hygiene, protecting public
health, providing facilities and programmes for sports, recreation, culture
and entertainment. The Councils are statutory bodies and are financially
aut ononous.

District Boards

82. The District Boards are statutory bodies established to provide a forum
for public consultation and participation at the district level. They play an
advisory role with substantial responsibility for the managenent of district
affairs and community halls. They discuss a wide range of matters affecting
the well-being of residents in their districts and recommend appoi ntnents to
the various |ocal bodies. They are also allocated public funds for
undertaking cultural and recreational activities for |ocal conmunities and for
m nor environnental inprovement worKks.

Provi sional Leqgislative Council, Provisional Minicipal Councils and
Provi sional District Boards

83. The former |egislature of Hong Kong established under British rule
ceased to exist on 1 July 1997 after the then existing constitutiona

i nstruments had | apsed when the People's Republic of China resunmed exercising
soverei gnty over Hong Kong. |In preparation for the establishment of the
HKSAR, the Preparatory Comm ttee had, on 24 March 1996, decided to establish
the Provisional Legislative Council to perform specified tasks to enable the
busi ness of Governnment to continue before elections could be held to formthe
first Legislative Council of the HKSAR

84. The Provisional Legislative Council conprised 60 menbers who were

el ected by the Selection Cormittee for the First Governnent of the HKSAR on

21 Decenber 1996. Major tasks of the Council were to enact |aws which were
essential for the normal operation of the HKSAR, to anend and repeal |aws
where necessary in accordance with the Basic Law, exam ne and approve budgets
i ntroduced by the governnent; approve taxation and public expenditure; receive
and debate the policy statenments of the Chief Executive; and endorse the

appoi ntnent of the judges of the Court of Final Appeal and the Chief Judge of
the High Court. The termof office of the Council nenbers expired

on 30 June 1998.

85. The former Municipal Councils and District Boards established under
British rule were dissolved on 30 June 1997. In preparation for the
establishnment of the HKSAR, the Preparatory Committee had, on 1 February 1997,
deci ded that provisional district organizations including the Provisiona
Urban Council, the Provisional Regional Council and Provisional District
Boards should be set up on 1 July 1997 by the HKSAR government before

el ections could be held to formthe first district organizations of the

Regi on. The nenbers of these provisional bodies were appointed by the

Chi ef Executive of the HKSAR. Their termof office will end no |ater

than 31 Decenber 1999.

86. The Provisional Urban Council and Provisional Regional Council each
conprises 50 menbers. The nmenbers include all elected nenbers of the fornmer
Urban Council and the Regional Council. |In addition, nine new nenbers were
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appoi nted to the Provisional Urban Council and 11 new nenbers to the
Provi si onal Regional Council. The 18 Provisional District Boards have a tota
of 468 nenbers, including all elected menbers of the former District Boards
and 95 new nenbers. The government is now conducting a review of the
Muni ci pal Councils and District Boards so as to deci de whether the present
structure of local representative institutions can continue to ensure the
efficient and responsive delivery of services to our evolving comunity.

The structure of the Admi nistration

87. The Chief Executive is the head of the HKSAR governnent. [If the Chief
Executive is not able to discharge his duties for a short period, such duties
will tenporarily be assumed by the Chief Secretary for Adm nistration, the

Fi nanci al Secretary or the Secretary for Justice, in that order of precedence.

88. A Departnment of Administration, a Departnent of Finance, a Departnent of
Justice, and various bureaux, divisions and comm ssions are established in the
HKSAR government. There are currently 13 policy bureaux and two resource
bureaux concerned respectively with finance and the civil service. The
bureaux, each headed by a Secretary, collectively formthe governnent
secretari at.

89. Wth certain exceptions, the heads of governnent departnents are
responsi ble to the bureaux Secretaries for the direction of their departnents
and the efficient inplenmentation of approved governnent policy. The
exceptions are the | ndependent Comm ssion Agai nst Corruption and the

Conmi ssion of Audit, each of which functions independently and is accountable
to the Chief Executive.

The judicial systemof the HKSAR

90. The |l egal systemis firmy based on the rule of law and a judiciary
which is independent of the |egislative and executive branches of government.

91. Article 19 of the Basic Law provides that the HKSAR shall be vested with
i ndependent judicial power, including that of final adjudication. The courts
of the HKSAR shall have jurisdiction over all cases in the Region, except that
the restrictions on their jurisdiction inposed by the | egal system and
principles previously in force in Hong Kong shall be maintained.

92. The courts of justice conprise the Court of Final Appeal, the Hi gh Court
(which consists of the Court of Appeal and the Court of First Instance), the
District Court, the Magistracy, the Lands Tribunal, the Labour Tribunal, the
Smal|l Clainms Tribunal, the Cbscene Articles Tribunal and the Coroner's Court.
The courts hear and determine all crimnal trials and civil disputes, whether
bet ween i ndividuals or between individuals and the governnent of the Region

93. Article 82 of the Basic Law provides that the power of fina

adj udi cation of the HKSAR shall be vested in the Court of Final Appeal of the
Regi on, which may as required invite judges from other comrmon | aw
jurisdictions to sit on the Court of Final Appeal. By virtue of article 83,
the structure, powers and functions of the courts of the HKSAR at all |evels
are prescribed by | aw.
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94. Al'l judges and judicial officers nmust have qualified as |ega
practitioners in Hong Kong or in a comon |aw jurisdiction and have
substanti al professional experience. Article 88 of the Basic Law provides
that “Judges of the courts of the HKSAR shall be appointed by the Chief
Executive on the reconmendati on of an independent comm ssion conposed of |oca
judges, persons fromthe | egal profession and em nent persons from ot her
sectors.”

95. Judges have security of tenure. Article 89 of the Basic Law provides
that “A judge of a court of the HKSAR may only be renoved for inability to
di scharge his or her duties, or for msbehaviour, by the Chief Executive on
the recomrendation of a tribunal appointed by the Chief Justice of the Court
of Final Appeal and consisting of not fewer than three | ocal judges. The
Chi ef Justice of the Court of Final Appeal of the HKSAR may be investi gated
only for inability to discharge his or her duties, or for m sbhehaviour, by a
tribunal appointed by the Chief Executive and consisting of not fewer than
five local judges and may be renoved by the Chief Executive on the
recommendati on of the tribunal and in accordance with the procedures
prescribed in this Law’

I1l. GENERAL LEGAL FRAMEVWORK W THI N VWHI CH HUMAN RI GHTS ARE PROTECTED
Rul e of | aw

96. The fundamental basis for the protection of human rights is the rule of
| aw mai ntai ned by an i ndependent judiciary (see paras. 90-95 above). The
principles that informthe rule of |law are:

(a) The supremacy of the law. No individual is punishable or can
lawfully be made to suffer personally or financially except for a breach of
| aw establ i shed before the i ndependent courts. Were, under the law, an
official or an authority has a discretion to nake a decision, that discretion
must be exercised legally, fairly and reasonably. Were it does not do so,
the deci sion nmust be capabl e of successful challenge before the courts. The
Basi ¢ Law guarantees the right of Hong Kong residents to institute | ega
proceedings in the courts against the acts of the executive authorities and
their personnel; and

(b) Equality before the law. Article 25 of the Basic Law provides
that all Hong Kong residents shall be equal before the law. Article 22
provides that all offices set up in the HKSAR by departnents of the Centra
Peopl e' s Governnent, or by provinces, autononmpous regions, or nmunicipalities
directly under the Central CGovernnment and personnel of these offices shal
abide by the laws of the Region. Article 14 provides that menmbers of the
garrison shall, in addition to abiding by national |aws of the People's
Republic of China, abide by the laws of the HKSAR. Article 35 al so provides
that Hong Kong residents shall have the right to institute |egal proceedings
in the courts against the acts of the executive authorities and their

personnel. No government authority or official, and no individual, is above
the law. All persons, regardl ess of race, rank, politics, religion or sex,
are equal before the |aw and subject to the same |aw. Individuals and the

HKSAR gover nment have the sane access to the courts to enforce legal rights or
defend an action. Some commentators have argued that the principle of
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equality before the | aw was conprom sed by a recent anendnment to the
Interpretation and General Cl auses Ordi nance (chap. 1 of the Laws of the
HKSAR). The anmendnent in question was a replacenment of the reference to the
“Crown” by the “State” in section 66 of the Ordinance. Before 1 July 1997,
section 66 used to provide that no ordi nance was bi nding on the Crown unl ess
it expressly stated, or necessarily inplied, that the Crown was bound.

After 1 July 1997, the reference to the “Crown” in section 66 had to be
anmended. The amendment to section 66 of chapter 1 was sinply made in order to
preserve the substance of the |aw before 1 July 1997 and reflect the change of
sovereignty.

Human rights guarantees in the Basic Law

97. It is now possible to enploy | egal arguments and take | egal action based
on the principle of consistency with the Basic Law. |ndeed, the application
of the Basic Law has al ready been tested in several court cases.

98. Article 4 of the Basic Law provides that the HKSAR shall safeguard the
rights and freedons of residents of the HKSAR and of other persons in the
Regi on in accordance with |law. The Basic Law guarantees a w de range of
freedons and rights, including:

(a) Equality before the | aw

(b) Freedom of speech, of the press and of publication; freedom of
associ ation, of assenbly, of procession and of denonstration; and the right
and freedomto formand join trade unions and to strike;

(c) Freedom of the person; freedomfromtorture; freedom from
arbitrary or unlawful arrest, detention or inprisonnent; freedomfrom
arbitrary or unlawful search of the body; and right against arbitrary or
unl awful deprivation of life;

(d) Freedom from arbitrary or unlawful search of, or intrusion into,
one's home or other prem ses;

(e) Freedom and privacy of conmunicati on
(f) Freedom of novenent within the HKSAR and freedom of emigration to
ot her countries and regions and freedomto travel and to enter or |eave the

Regi on;

(9) Freedom of conscience; freedomof religious belief and freedomto
preach and to conduct and participate in religious activities in public;

(h) Freedom of choice of occupation

(i) Freedomto engage in academ c research, literary and artistic
creation, and other cultural activities;
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(j) Right to confidential |egal advice, access to the courts, choice
of lawyers for tinely protection of their lawful rights and interests or for
representation in the courts, and to judicial remedies; right to institute
| egal proceedings in the courts against the acts of the executive authorities
and their personnel

(k) Right to social welfare in accordance with the [aw, and

() Freedom of marriage and right to raise a famly freely.

99. Persons in Hong Kong other than Hong Kong residents shall, in accordance
with law, enjoy the rights and freedons of Hong Kong residents prescribed by
chapter 111 of the Basic Law. In addition, permanent residents of the HKSAR

enjoy the rights to vote and to stand for election in accordance with | aw.

Ef fect of other human rights instrunents in HKSAR | aw

100. Article 39 of the Basis Law - and the Joint Declaration - guarantee that
t he provisions of the |ICCPR and the | CESCR as applied to Hong Kong shal

remain in force. The rights and freedons enjoyed by Hong Kong residents shal
not be restricted unless as prescribed by law. Such restrictions shall not
contravene the provisions of the two Covenants.

101. In general, and as is usual in common | aw systens, treaties that apply
to Hong Kong (including human rights treaties) do not thensel ves have the
force of law in the donestic |egal system of Hong Kong. They cannot be
directly invoked before the courts as the source of individual rights.

However, the courts will, when possible, construe donestic |egislation in such
a way as to avoid inconpatibility with these international obligations. The
usual method of giving effect in local law to treaty obligations (when these
requi re some change in existing laws or practice) is to enact specific new

| egislation*. \here this results in the creation or definition of specific

| egal rights and where these rights are denied or interfered with (or there is

the threat of such action), a remedy will be available in the courts through
the ordinary procedures of civil litigation; or the | aw may provide crimna
sancti on.

Bill of Rights Ordinance

102. The Hong Kong Bill of Rights Odinance (BORO) (chap. 383 of the Laws of
t he HKSAR) was enacted in June 1991 specifically to give effect in local |aw

* An exanple is the Crines (Torture) Odinance (chap. 427 of the
Laws of the HKSAR) which was enacted to give effect in Hong Kong to the
Convention agai nst Torture and other Cruel, |nhuman or Degradi ng Treatnent or

Puni shnent .
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to the provisions of the ICCPR as applied to Hong Kong. It achieves this by
setting out a detailed Bill of R ghts, the terms of which are al nbst identica
to those of the |ICCPR

Adoption of |aws: effect on the BORO

103. Article 160 of the Basic Law provides that the |aws previously in force
in Hong Kong shall be adopted as |aws of the Region except for those which the
Standi ng Committee of the NPC declares to be in contravention of the Basic
Law. In February 1997, the Standing Conmittee considered that three sections
of the BORO (relating to the interpretati on and application of the

Ordi nance* had an overriding effect over other |laws, including the Basic Law
As such, they contravened the Basic Law and coul d not be adopt ed.

104. The non-adoption of these sections has no effect on the protection of
human rights in the HKSAR in view of the constitutional guarantee in

article 39 of the Basic Law. The substantive protections in Part Il of the
Ordi nance (al nost identical to the provisions of the | CCPR) are unchanged. So
too are the renedi es provided under section 6 for contravention of the

Ordi nance and the binding effect on the governnment and all public authorities
under section 7.

Legal aid

105. Legal aid in the HKSAR is mainly provided by the Legal Aid Departnent
and the Duty Lawyer Service.

* The three sections were:

(a) section 2 (3): “In interpreting and applying this Ordinance,
regard shall be had to the fact that the purpose of this Ordinance is to
provide for the incorporation into the | aw of Hong Kong of provisions of the
I nternational Covenant on Civil and Political R ghts as applied to Hong Kong,
and for ancillary and connected matters.”

(b) section 3: “Effect on pre-existing |egislation

(1) Al pre-existing legislation that admts of a construction
consistent with this Odinance shall be given such a
construction.

(2) Al pre-existing |egislation that does not admt of a
construction consistent with this Odinance is, to the
extent of the inconsistency, repeal ed.”

(c) section 4: *“Interpretation of subsequent |egislation - Al
| egi sl ati on enacted on or after the comencenent date shall, to the extent
that it admts of such a construction, be construed so as to be consi stent
with the International Covenant on Civil and Political Rights as applied to
Hong Kong.”
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106. The Legal Aid Departnent provides eligible persons with |ega
representation in both civil and crimnal cases. Applicants nust satisfy the
Director of Legal Aid of their financial eligibility (the means test) and of
the justification for legal action (the nmerits test). |In crimnal cases, the
Director of Legal Aid has a discretion to grant legal aid to an applicant who
fails the neans test if the Director is satisfied that it is in the interests
of justice to do so. Myreover, in cases of nmurder, treason or invasion of
privacy with violence, the granting of legal aid to persons for their
deference or appeal is mandatory so | ong as they can pass the neans test.

The Duty Lawyer Service

107. The Duty Lawyer Service is managed and adm ni stered by the Law Soci ety
and the Bar Association of Hong Kong. It conplenents the services by the
Legal Aid Departnment and conpri ses:

(a) The Duty Lawyer Schenme which offers |legal representation to
defendants (juvenile and adult) who are charged in the Magi stracies and who
cannot afford private representation. Applicants are subject to a sinple
nmeans test and a nerits test - based on the “interests of justice” principle -
in accordance with article 14 of the ICCPR and article 11 of the Bill of
Ri ghts.

(b) The Legal Advice Schenme which provi des nenbers of the public with
free | egal advice through individual appointnments; and

(c) the “Tel Law Schenme” which provides taped information on | ega
aspects of everyday probl ens.

Ofice of the Orbudsman

108. The Onbudsman - formerly known as the Comm ssioner for Administrative
Conpl aints (COVAC) - is an independent authority, established under the
Onbudsman Ordi nance (previously known as the COMAC Ordi nance). The Orbudsman
i nvestigates and reports on grievances arising from mal adm ni stration

“Mal adm ni stration” includes such things as inefficient, bad or inproper

adm ni strative decisions, acts, recommendati ons or om ssions. Menbers of the
public can conplain directly to the Orbudsnan. He can also initiate

i nvestigations on his own volition and may publish investigation reports of
public interest. Additionally, the Orbudsman is enmpowered to investigate
conpl aints of non-conpliance with the adm nistrative Code on Access to

I nf or mati on*.

109. To enable himto carry out his functions effectively, the Orbudsman is
able to appoint his own staff to carry out his duties. Subject to the
Onbudsman Ordi nance, he nmay obtain any information and documents from such
persons as he thinks fit; he may summon any person to provide information
relating to his investigations and may enter any prem ses of the organizations

* The Orbudsman's powers in respect of the Code on Access to
Informati on extend to the Police and the |Independent Commi ssion Agai nst
Corruption, as well as to all other departnents.
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under his jurisdiction to conduct investigations. He also has sufficient
means with which to ensure that his reconmendati ons are heard and acted upon

110. After investigation of a conmplaint, the Orbudsman is enpowered to report
hi s opi nion and reasons, together with a statenent of any remedy and
recommendati on that is considered necessary, to the head of the organization
affected. |If the Orbudsman believes that there has been a serious
irregularity or injustice done, he may nake a report to the Chief Executive of
the HKSAR  Such a report is bound by law to be |l aid before the Legislative
Counci | .

111. Wth two exceptions, the Orbudsman has jurisdiction over all governnent
departnents of the HKSAR and major statutory bodies. The exceptions are the
Pol i ce and the Independent Comm ssion Against Corruption (I1CAC). Conplaints
agai nst these departnents are handl ed by di screte, dedicated bodies (see
paras. 112 and 113 bel ow).

Conmpl ai nts _and i nvestigations

112. The Conpl aints Against Police Ofice (CAPO) investigates all conplaints
about the conduct and behavi our of nmenmbers of the police force. The CAPO s

i nvestigations are nonitored and reviewed by the Independent Police Conplaints
Council. This is an independent body conmprising non-official nmenbers

appoi nted by the Chief Executive froma w de spectrum of the comunity.

113. The I ndependent Comr ssi on Agai nst Corruption Conplaints Commttee -
established in 1977 - nmonitors and reviews the handling by I CAC of conplaints
against 1 CAC. Again, this is an independent committee appointed by the Chief
Executive. The Committee conprises mainly of menmbers of the Executive and
Legi sl ative Councils and a representative of the Orbudsman. Persons with
conpl aints against 1CAC or its officers have direct access to the Conmittee as
well as to ICAC itself. The investigation of such conplaints is handled by a
special unit of the I CAC Operations Departnment. Wen the unit has conpl eted
its investigation of a conplaint, its conclusions and recommendations are
submitted to the Conmittee for consideration

114. Ot her disciplined services departnments maintain clear guidelines and
procedures for handling conplaints. For exanple, the Correctional Services
Department (CSD), which runs HKSAR s prisons, has a Conplaints Investigation
Unit to manage its internal grievance redress systemfor staff and prisoners.
CSD staff and prisoners may also direct their conplaints to the Orbudsman

The exi sting conplaint channels are considered effective in view of the nunber
and the nature of conpl aints handl ed.

115. The Inmmgration Departnment applies conplaints procedures set out in the
I mmigration Service Standing Orders made by the Director of Imrgration under
the authority of the Inmgration Service O dinance. Conplaints about abuse of
authority or maltreatnment by service nenbers can be made to the Director of

I mmigration and are investigated pronptly in accordance with the procedures in
the Standing Orders. To ensure that all conplaints are properly handled, a
Conpl ai nts Revi ew Worki ng Party exam nes the results of investigations,
conducts reviews and recommends foll owup action. Persons who consider that
they have been inproperly treated or that their cases have been ni smanaged
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al so have access to the Onbudsman. |If there is evidence that a nenber of the
| mmigration Service has committed a crimnal offence, the Immgration Service
will inmediately report the matter to the police for further investigation

Di sciplinary procedures against Immgration Service staff are al so governed by
the I'mm gration Service Odinance and the Inmmgration Service Standing Orders.
Under section 8 of the Immgration Service O dinance, unlawful or unnecessary
exercise of authority resulting in loss or injury to any person is a

di sci plinary of fence.

I'V. | NFORMATI ON AND PUBLI CI TY

Pronotion and public awareness of the hunan rights treaties

116. The Home Affairs Bureau of the HKSAR governnment is responsible for
pronmoti ng public awareness of the rights and obligations stipulated in the
human rights treaties applicable to the Region. Follow ng the enactnent of
the BORO in 1991, the Committee on the Pronotion of Civic Education (CPCE)
under the Home Affairs Bureau established a Human Ri ghts Educati on
Subconmittee to promote public understanding of the BORO and respect for human
rights as set out in the various treaties. Over the past six years, human

ri ghts has been one of the mmjor enphases of CPCE s work. Recently, CPCE has
increased its efforts to pronote a public understandi ng of the Basic Law which
provi des the constitutional guarantees for human rights protection in the
Region. At the central |evel, a Basic Law Pronotion Steering Committee was
established in January 1998 to gui de pronotional strategy.

Governnment publications

117. The Governnment of the People's Republic of China is responsible for

preparing reports in respect of the HKSAR under various human rights treaties.
Draft reports are prepared by the Hone Affairs Bureau of the HKSAR government.
The Bureau consults the Legislative Council and non-governnmental organizations

on the state of the inplenentation of these treaties in the Region. It
addresses their views in the reports which it tables before the Legislative
Council - and publishes in bound, bilingual format - after the Centra

Government has submitted themto the United Nations. Copies are deposited in
public libraries and posted on the Internet for public inspection

Reports of the HKSAR in the light of the | CCPR and the | CESCR

118. In Novenber 1997, the Central Governnent announced that, in line with
the Joint Declaration and the Basic Law, and considering that China was not
yet a signatory to the two Covenants, it would rmake reference to the

provi sions of the two Covenants and transmt reports on the HKSAR to the
United Nations. Thus the government of the HKSAR is responsible for preparing
the reports on the Region in relation to the two Covenants for transmi ssion to
the United Nations.



