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The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
dependent member of the same family unit
as the first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Iragivad in Australia on [date deleted under
s.431(2) of theMigration Act 1958&s this information may identify the applicantshuJary
2010and applied to the Department of Immigration aniz€nship for the visas [in] March
2010. The delegate decided to refuse to grantitfas yin] March 2011 and notified the
applicants of the decisions.

The delegate refused the visas on the basishatpplicants are not persons to whom
Australia has protection obligations under the [ge&s Convention.

The applicants applied to the Tribunal [in] Mard2 for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatirg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwitiRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéhefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tlf@r purposes of the definition.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The applicant provided a statement to the Departmvhich encapsulates his claims for
protection. The statement has been replicatedlibvélow:

I am [Applicant 1], an Iraqi national born on [daitethe City of Al Nasiriya of
Thigar Province. | am living with my father and tirers.

We experienced the cruelty and terrorism of thetlB&arty and the regime of
Saddam Hussain. My father had been detained a¢thain charges of belonging to

Al Da'wa Party. His attendance of the prayers énrtitosque was the evidence taken
against him as they considered the imam of the n@sqe of the supporters of Mr.
Bagqir Al Sadr who wasxecuted in 1980. The whole family remained untarges
despite the elapse of the years and despite théhteiche abandoned the mosque after
his arrest in 1983. More arrests were made andemarbe dangerous suspects in the
eyes of the peoples of the area. The communitiestan avoid us. God knows that

my father does not speak the Persian language r&\af @ure tribal Arab origins and
we go back to the [name] and their clans who anselg spread in the south of Iraq.

The routing of the Baathist regime was a greaéfédi us. Soon my brothers joined
work inthe various Departments of the state includingpiblece and the security. In
2003 soon after the toppling of the regime my beo{Mr A] joined the special tasks
Force of the American Army.

Unfortunately, these commitments to the Iraqi amaefican security forces turned
the tide against us. Soon the family became loaked hostile and auxiliary to the



occupation and the American forces. Mortars antkyslof the machinegun fire
started to fall upon our heads.

We became stigmatised and listed by the Mahdi Aamy the groups of Mogtada Al
Sadr. They used to regularly raid us in the miadlhe night. They used to arrest me
as a substitute to my brother [Mr A]. The arrestlddoe either deliberate or due to
the likeness between my brother and me.

| exerted every possible effort to show them thanlinnocent. | even abandoned my
brothers as they are not really my responsibiBiyt all went in vain. Despite his
advanced age, my father approached the Sadr Cutliergroups of Bader Brigade
and the Supreme Islamic Council requesting théaruention and make them
understand that there is no justification for dttag us, raiding the house at night and
searching the rooms and intentionally terrorisind abusing my mother and sisters.

| was obliged to escape to Syria together with noyhar two times. One was on
[date].08.2008 till [date].09.2008 and the otheoordate].06.2009 till
[date].10.2009. at that. time, my mother plannekitie me and rid me of the
attempts of the Mabdi Army to arrest me. During stay in Syria, we applied for the
United Nations office. They recognised me and mytraoas refugees on
[date].09.2008. The United Nations attentively teath us without any undue delay.
They were about to recommend us for Australia wheydorother [Mr B] lives as a
citizen. But the precarious situation of the fanfidyced us to return to Iraq because a
hand grenade hadd been tossed and exploded ihsith®tise and destroyed its
entrance. My father and little sister were wounddtky were extricated from the
debris falling from the ceiling and the walls. Thémey were moved to [hospital].

My wife and the family of my brother [name] and eth were not at home at the time
off the explosion, thus, their lives were saved, Wdact, returned on the same day
we were accorded the status of refugees by theedfi the United Nations.
(Attached copies of the two certificates)

Now after the elapse of more than a year and Walfare still facing dangers. We in
fact approached the United Nations in 2009 anddawut that efforts are still exerted
to qualify us for a state to take us as refugeassBll we received no confirmation
of the name of that state. They requested us tb Bai the situation of the family is
still brimful with dangers. My four brothers ardistorking in the Iraqgi security and
police organs and the forces off the USA. They dadt bide their identities and
malignant eyes are watching them. The groups ofhledi Army and Moqgtada Al
Sadr are still strong and well armed. The clansdhaplaying the lion's role in Al
Nasiriyah cannot protect us. They recriminate ntigdabecause he let his sons be
involved in carrying arms in support of the intdromal coalition and the police of
the Ministry of interior whom they consider respitates for the vengeful acts and
elective arrest and persecution of the oppositieembers. It is to be clarifedd here
that the work of my brothers is executive. Theyehaw leading roles that wouldd
make them responsible for such acts.

| arrived in Australia together with my mother ineanporary visit with the purpose
of alleviating part of our suffering and be awaytlté dangers even for a short time.
However, news coming from the family increasedwarries and focused the light
on the grave dangers looming over my brothers amdRopular circles reiterate that
my brothers are responsible for carrying out thestic measures of the government
aimed at curbing the Sadris (Supporters of Mogtslddadr) and the other currents
opposing the government and the international ttoali



Faced with these emergent and escalating circugetaand after consultation with
my father and brothers in Iraq, i realised thattibik of the pressure is centred upon
me as | am the only unarmed person and non-attdotted military echelons. Thus |
would be an easy defenceless prey to those armisniThe family can in no way
bear their responsibilities towards me. In the rieas the fact that my brothers are
occupied day and night in military duties withirethunits makes the house unsafe
andd indefensible. In fact, my father was compeitethke the women including my
wife to [District 1] to temporarily stay with thefarmer relatives in order to protect
them against the dangers looming over them.

Thus, | am finding myself in a precarious situatienmy mother is living days in
utmost bitterness and worries. | nearly get craagmi imagine what might happen
to her in case of being kidnapped or killed shabElMahdi Army carry out its
threats against us. | cannot ignore the fact tiaaiuld fall easily in their trap. My
father, brothers, sisters and relatives are digpiglyefore me a record of six years of
dangers, confrontations and explosions that tadgeteand our house. All confirm
that the police forces are not in control. Theyndohave the ability to protect us or
secure the lives of the citizens.

Faced with such abominable circumstances, | rehtisat it is my duty to bear the
responsibility away from Irag and be beside my rapdnd brother [Mr B] till, God
sends his relief and the Iraqgis restore their uaitgt solidarity and ban the groups of
Al Qaeda, the Wahabis and the Mahdi Army from usirgarms of Saudi Arabia and
Iran to kill the peaceful citizens and violate Hanctity of our homes.

With all these matters simmering in my heart anddnl decided to lodge this
application for protection. It is the only alterivatto murder and persecution in a
country without a protector and acts on instrudifmm the mobsters who are
controlling the streets and persecute the innocents

22. The applicants advisor also provided a submissatadi[in] March 2010 to the Department
which has been replicated below:

We act for the Iragi asylum-seekers [Applicantdd &is dependent mother
[Applicant 2] who arrived in Perth last January aogv find themselves to be
refugeessur place They therefore seek Australia's protection.

[Applicant 1], [age] and his mother, [age], arenfikaa Shi‘ite family from Thigar.
They came to Australia to visit his brother [Mr Bhw an Australian citizen.

This family suffered persecution first under théaBaist regime. His father was
imprisoned for allegedly collaborating with the bad Al Dawa'a party. After the
2003 collapse of the regime, his elder brotherskeaifor the occupying Coalition
forces and the new Iragi Police and Army. Thus tteye to the unwelcome
attention of Shia Islamist militias such as thevighdi Army and were persecuted.
Our client was sometimes mistakenly taken whemndfiing parties were after his
brother [Mr A].

Twice the applicant went with his mother to Syr&turning once in September 2008
after the family home was bombed, wounding hisrfatid little sister. They fled
again in June 2009. They have been subsequentlyrdoted as UNHCR refugees.

We have assisted [Applicant 1] in preparing a F86& Application for a Protection
(Class XA) visa. This application package compribés covering letter and -



A Form 866B and Form 866C for himself and a Forriobhis mother.

A Statement from the applicant, providing answerQ40-44 of Form 866C
Forms 80 for him and for his mother; &

Supporting documentation, as detailed in Form B.

We submit that [Applicant 1] now has a well-foundedr of persecution on
Convention grounds if he has to go back to Iraq.

It is our central submission on behalf of our didmat;

There can be no doubt that he has genuine featdfefing severe persecutory harm
on the grounds of religion as a secularised Shiittt@ the province of Thigar and
therefore regarded by the fundamentalist milites@ infidel.

On the grounds of membership of a particular samalip of secularised Iraqis
working for and collaborating with the Coalitionv/asion forces and the Iraqi
security services.

On grounds of imputed political opinion as sec@htite, considered to be a known
collaborator and a visitor to Australia and therefbostile to the Islamist goal of the
imposition of an Islamic regime in Iraqg.

2. The cumulative effect of these creates a hemglitg@rofile for him which
realistically and appreciably increases the riskafere persecutory treatment against
him at the hands of the Islamist sectarian extresmiso still sustain their campaign
against secular Iragis working for either the Gaatiforces or government agencies.
They consider them as enemy collaborators withrtbhaders and the new Iraqi
government.

3. To paraphrase a succession of post-2003 Refgeew Tribunal decisions,
the chance that [Applicant 1] will be persecuteal ligh, because of his religion, his
status as a worker with the occupation forces amdlmecause he has been in the
Coalition country, Australia. No reasonable pergbarefore, can discount the
possibility that he will be targeted nor can theglede the chance of this occurring
as remote and insubstantial.

In a detailed statement with his Form C, [Applicahgives a detailed account of
how he and his other family members suffered bedockafter the 2003 downfall of
the Ba'athist regime of Saddam Hussein.

As [Applicant 1] points out, he can no longer ratto Iraq because his long agony of
persecution his family has been through. Sinceiagiin Australia he and his mother
have received a succession of reports of freshigmubfor his brothers, now that they
have been stigmatised by the Shi'ite fundamentaligias of the Al Mehdi Army

and the Supreme Council of Irag.

His fears that he will most probably be liquidaile returns are, we submit, well
founded. The armed insurgents' preparations foflicoas Iraq are concluded and
they await the outcome of difficult negotiationséom a government after the
Parliamentary elections earlier this month. In &ddithe final stage of the
withdrawal of US forces from Iraqg are in preparmatio



An upsurge of armed strife seems inevitable in skrétken country. Your country
information reports will show that there is alreadiitary escalation and daily
attacks on civilians and government properties.

In addition his mother has been in poor healthaggqtly suffering from diabetes. A
few days ago, she collapsed in the middle of aviiees at her brother's place in Perth
by an officer from Perth DIAC Compliance's Commuyr8tatus Resolution team. An
ambulance had to be called.

Our client and his mother are now coming to Sydwodye closer for good medical
treatment for her

The Situation of Iragis seeking Protection in 2010

We note with regret a belief emerging among neve cdcers that Iraq is now so
much safer and more secure than previously - aatdatplicants should be therefore
be tested vigorously. That is far from the truth.

We submit that in assessing applicants for Austsapirotection , case officers are
required not only to have an open mind but alduatee a special regard for the both
the Department's own Country Information Servigeores on Iraqg.

They are required also to have a special regarddstralian case law and the
relevant international authorities that applietrag. We cite the following:

International law - The UNHCR
Our applicant is seeking Protection under Articlé @f the Refugee Convention.

The UNHCR Handbook on Procedures and Criteagées that under other
Convention articles, protection may no longer lwpined when there is a change of
circumstances in the applicant's country of ori@at the eminent international legal
authority on the Refugee Convention, Professor §dtiathaway in his landmark
bookThe Law of Refugee Stafasints out that the change in the home country's
circumstances must involve a fundamental chang@weérnance of not only
"substantial political significance" but also tlia¢ former "power structure™" no
longer exists; that the change in the politicahatity is "durable rather than
transient" and "truly effective", resulting in aabllity and willingness to protect the
refugee.”

The UNHCR Executive Committee has issued a spBisalussion Note on the
Application of 'Ceased Circumstances" Cessationu§ian the 1951 Conventidm
which it alerts signatory governments to the ReéuGenvention (including

Australia) that, to be truly stable, the systemational protection available under the
new authorities in the country of origin must ehtaiore than mere physical security
and safety" and should include "the presence ahationing governing authority, the
existence of a basic structures of administrath@tuiding a functioning system of law
and justice and the existence of adequate infretsires to enable residents to
exercise their right to a basic livelihood." Furttiee refugees being returned must be
able to return "safely and dignity and when theturn is sustainable."

Certainly, the changed situation in Irag underrtee government still cannot be
regarded as durable and stable. That governmenbtaartainly guarantee citizens
physical safety and security. Returning refugeesctreturn safely and with dignity
and be assured their return is sustainable.



International Law - Hathaway
Prof. Hathaway in discussing the situation in antguof origin, declares:

In the context of claims derived from situationgyeheralised oppression, therefore,
the issue is not whether the claimant is at malettian anyone else in his/her
country, but rather whether the broadly-base harassand abuse is sufficiently
serious to substantiate the claim for refugee statyersons like the Applicant may
face serious harm in their country, and if thakt issgrounded in their civil or political
status, then in the absence of effective natiorakption, he/she is properly
considered to be a Convention refugee.

...while the general proposition is that victimsagr and violence are not by virtue of
that fact alone refugees, it is nonetheless pasgiblpersons coming from a
strife/torn state to establish a claim for refugesus. This is so where the violence is
not simply generalised, but is rather directed tolwa group defined by civil or
political status; or if the war or conflict is n@pecific in impact, where the claimant's
fear can be traced to specific forms of disenfrésshent within the society of
origin."

In short, the status of being a secular Shi'itelaysan province and a visitor to
Australia ensures he is at a higher risk that nwhgr elements of the community
because he has been targeted by non-State aggrsetution, the armed Islamist
fundamentalists - clearly a "specific form of diBanchisement.”

The Chan "Real Chance of Persecution" Test

It is also required of case officers, we submithawe a full and informed
understanding of the so-called Chan Test imposetdidigh Court on establishing
whether an applicant's fear of persecution in tbeimtry of origin is "well-founded"

The High Court ruled in th€hancase of 1989 that an applicant had only to establis
that he/she had"aeal chance" of persecution. The judges on the High Court bench
for that case variously defined this further adiance that was not "remote" or
"insubstantial" or a "far-fetched possibility". Makh J even said in thghan
judgement that a one-in-ten chance of persecutmrdisatisfy the "real chance”
test.(Chan Yee Kin v MIEfL989] 169 CLR 379; 87 ALR 412).

Case officers must be aware that the DepartmentisRefugee Law Guideliném
PAM3) summarises th€hanTest this way:

The "real chance" test was established by the Biglrt... It was expressed as
follows:

- (a real chance) discounts what is remote orisisuntial

- A real chance is one that is not remote regasdié whether it is less or more
than 50%

An applicant for refugee status may have a welhttad fear or persecution even
though there is only a 10% chance that he will bgersecuted ... A far-fetched
possibility of persecution must be excluded.

A "real chance" is therefore note a remote or éacHed possibility and can certainly
be below a 50% chance.



It is on this basis that we have submitted thateasonable person, therefore, can
discount the possibility that that our client viak targeted nor can they decide that
the chance of this occurring is remote and insuibisia

Given all the above, we look forward to the Depantirtaking all immediate and
reasonable measures to examine [the applicanthiandother's case and provide
them with all assistance as a genwsoeplaceasylum-seeker.

23. A delegate of the Department of Immigration refusezlvisa application in a decision made
[in] March 2011. The reasons for that decisionehbgen replicated below:

Reasons and Assessment

In assessing whether the applicant has a well-feditfiglar of persecution if he
returned to Irag, | have considered independenttcpinformation as well as the
claims made by the applicant at interview, andisnapplication for a Protection visa,
as well as previous applications submitted to tepddtment. Based on the
information before me | am not able to be satisfreat the applicant has
substantiated a claim of having a well-founded t#agyersecution on account of his
political opinion, or for any other Convention reasif he returns to Iraqg.

The applicant was interviewed in relation to histBction visa application on [date]
August 2010 with the assistance of an accreditedlpreter in Arabic. The applicant's
testimony about his travel history, residency mgtemployment history and
education history was contradictory, vague andiega$he applicant contradicted
himself during the interview on all of these madtdfor example, at various times
during the interview the applicant maintained tathad never worked and was in
the final year of a Mechanical Engineering degreafthe [university] of Nasariyah,
which was broadly consistent with statements mades Family Visitor visa
application (5.1 f.164), to stating that he waglf-employed mechanic then a and
taxi driver, as he stated in his Protection visaliaption. He then stated that he used
his brother's taxi only to drive his brother to Waa position he reiterated in a
statement he submitted on [date] October 2010f(56D). | acknowledge the
applicant's explanation, but | cannot be satidfied it represents the applicant's
actual circumstances. He provided a confused ardchilly inconsistent account of
his international travels at interview, which wésoaat variance with the details
provided in his Protection visa application (524). | note that whenever the
applicant was challenged regarding conflicting ewicke or testimony at interview, he
routinely responded that he did not have a good ongm

His narrative regarding his claims at interview wague, and neither spontaneous
nor consistent. His testimony contained numerotesial inconsistencies as well as
inconsistencies with the written claims he subrdittgth his Protection visa
application. For example, in his written claims #gpplicant stated he fled from Iraq
to Syria with his mother in 2008 because he wasditireatened by members of the
Mahdi Army, who regularly mistook him for his breth who worked with the U.S.
military. Following a grenade attack on the fantityme, however, the applicant and
his mother were forced to return to Iraqg. At intewv, however, the applicant stated
that he was at home when the grenade attack diohie was made, and that he
subsequently escaped out of the rear of the hthume he fled to Syria with his
mother. He later stated that he was unable to rem&byria because the cost of
living was too high. When asked why he sister hatdfled to Syria also, he stated
that girls were ignored by the Mahdi army, havimgvyously and subsequently stated
that his sister had been threatened.



The evidence before me regarding the durationefpplicant's residence in Syria is
inconsistent. The applicant claims to have visBgda twice since August 2008,
however he and his mother's UNHCR Refugee Certi#ficdated [date]/9/2008 (5.1
ff.139-140) indicate that their date of entry ii®gria was 2004. At interview the
applicant explained this inconsistency by assettiag)"Date of Entry" meant "Date
of Application”, although later in the interview btated that he had gone to Syria in
2008 and applied to the UNHCR for refugee statusinl attempt to clarify this
situation, the applicant was invited to submit aHUDR Consent to Share and
Release Information form on [date] August 2010, andther was sent to him on
[date] September 2010 via his Migration Agent. Agent form was not returned to
the Department.

This suggests that the applicant and his mothendlicctually reside in Iraq during
the period of his claimed persecution.

I acknowledge the applicant's response to questaissd about the inconsistencies
of the evidence provided by him (5.1 f.160), howdvam not satisfied that his
response adequately addresses the reason foiintbhessistencies, and | am not
confident that the version of events he presentisifresponse accurately reflect his
actual circumstances than any of his previous rsizés.

I acknowledge the independent country informatratidating widespread and
continuing human right abuses in Iraq, includingiagt those with connections to

Iragi security forces and Coalition forces (5.9,4.5.20, 5.31, 5.32). Given the
degree, however, to which the applicant's actwalioistances have been obscured by
the various contradictory and inconsistent eviddrebas provided, and the degree to
which his credibility has been undermined by thHasensistencies, | am not satisfied
that | am able to assess the applicant's reabfiblarm in Iraq, either now or for the
foreseeable future, nor give significant weighaty of the evidence presented by the
applicant.

While it is reasonable that an applicant whosexdaif persecution are plausible and
credible should be given the benefit of the doth®,substantial contradictory and
inconsistent evidence outlined above casts douth®reracity of the applicant's
claimed fear of harm, and undermines the credjtilitany claim the he has made
that he is vulnerable to a real chance of harm.

Summary

Notwithstanding the adverse independent countgrinition regarding widespread
and continuing violence and human right abusesaig, II consider that concerns
regarding the applicant's credibility arising fréime contradictions and
inconsistencies in his claims and testimony, tlahlnot able to be satisfied that the
applicant has experienced persecution in Iragqrigr@nvention reason, or that he
would be subject to persecution if he returns &g Inow, or in the foreseeable future

Finding

| find that | cannot be satisfied that the applidaas a genuine fear of harp and that
there is a real chance of the applicant sufferierggcution for a Convention reason
in the foreseeable future.
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| therefore find that the applicant's fear of petgi®n, as defined under the Refugees
Convention, is not well founded.

Assessment Finding

| am not satisfied that the applicant, [Applicahti4 a person to whom Australia has
protection obligations for the grant of a Protett{€lass XA) visa. Accordingly, |

am not required to consider other criteria presetiim Migration Regulations,
Schedule 2, Part 866.

REVIEW HEARING

The Tribunal conducted a hearing [in] June 201, the applicant gave evidence to the
Tribunal with the assistance of an accredited Araftterpreter. The applicant’s brother, an
Australian citizen, also attended the review hepand gave evidence in English. The
applicant’'s mother did not attend the hearing. apglicant advised that his name was [name
deleted: s.431(2)], and that he was born in Irafdate deleted: s.431(2)].

The Tribunal asked the applicant when he arriveflustralia, and he advised [in] January
2010. The Tribunal asked the applicant what tyfjpgsa he arrived on, and he advised a
Visitor visa, and that he travelled with his motkéro was also the recipient of a Visitor visa.
The Tribunal asked the applicant where he appbedhfe visa, and he advised it was applied
through the Australian Embassy in Iran.

The Tribunal asked the applicant about his eduecdtistory. The applicant advised that he
only completed primary school in Irag. The Tribuasked the applicant why he did not
complete middle school and high school, and hesadvihat he was not able to do so as he
reached middle school and high school during tteclaton Iraq by the Coalition Forces, and
that when the previous Iragi Baath regime collagsetiad difficulty enrolling in school.

The applicant stated also because his name was[daleted: s.431(2)], a name shared by a
son of Saddam Hussein, that he also experiencédxdigons with enrolment in school.

The Tribunal asked the applicant to outline anfidifties that he experienced as a result of
his limited education. The applicant advised tleahad some problems with reading and
some problems with writing as a result of his Iediteducation. The Tribunal asked the
applicant why in his Visitor visa application, hadhnoted that he was studying Mechanical
Engineering in Al Nasiriyah. The applicant adviskedt the information that was placed in
his Visitor visa application had not been read badkim, the application had been prepared
in Australia, and the applicant was not aware€dntents with regard to his education
history. The applicant stated that he had newetiastl Mechanical Engineering, and
reiterated that he did not study beyond primarysth

The Tribunal asked the applicant prior to his tapAustralia whether he had ever been
outside Irag. The applicant advised that he haah be Syria twice. The applicant advised
that he went to Syria for the first time [in] Aug008. The Tribunal asked the applicant
why he went to Syria at this point in time, and #pplicant advised that at that time the
Mahdi army militias and the Al Dawa Party militia®re harassing his family. The Tribunal
asked the applicant why this came about, and thkcapt stated that after the fall of the
previous regime of Saddam Hussein, one of his bretktarted working for the Coalition
Forces, and that as a result of this employmeniiyamembers of the applicant’s brother
were targeted by militias. The applicant stated tie and his mother fled Iraq in 2008
because the family home had been targeted.
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The Tribunal asked the applicant why it was jusaihé his mother that fled Irag, and not his
siblings and father. The applicant stated thatrafte family home was targeted, a decision
was made that the applicant and his mother shealkl Irag. The applicant stated that some
of his brothers in Iraq had work in different pastghe country, his father was old and

infirm, and the applicant stated that he was tHg one residing at home, and the decision
was made that he and his mother exit the country.

The Tribunal asked the applicant to outline theentrwhereabouts of all members of his
immediate family. The applicant stated that hteéawas living in Iraq in [District 1]. The
Tribunal asked where this was located, and he ad\isat it was in the south of Iraq in Al
Nasiriyah The Tribunal asked whether [Districings the family home, and he advised it
was not, that the family home was in Al Nasiriyah.

The Tribunal asked the applicant what his fathes daing in [District 1], and he advised that
he was hiding there because the family home had &tacked by militias [in] September
2008. The applicant advised that his father araldisters had been living at [District 1]
since 2008. The Tribunal asked the applicant weyhiome was attacked, and he reiterated
that it was because of the fact that his brothakea in the US army base in Al Nasiriyah
and was seen to be complicit with the CoalitioncEésr

The Tribunal asked the applicant how many brotttegse were in his family. The applicant
advised that he had a brother, [Mr B], who wasdesi in Australia, that he had three
brothers in Irag and there was one brother in ardiein centre on [territory deleted:
s.431(2)].

The Tribunal asked for more details about the lmatln Irag. The applicant advised that he
had a brother that worked with the Iraqi policdasra in the south of Iraq. The applicant
advised that the rest of the family did not havetaot with this brother because he was
married, had work, and lived an independent lifthvis wife and children. He advised that
he had a brother, [Mr A], who worked at the Ausémnaland British Base in Iraq and had also
worked as [Occupation 1] at [Base 1].

The Tribunal asked the applicant why his father natsable to travel to Australia. The
applicant stated that his father decided to staylaok after his two sisters in Iraq in [District
1]. The Tribunal asked the applicant what typéfefhis father and two sisters had in Iraq,
and he advised that they lived on a farm in thentiggide and did not interact with anyone.

The Tribunal asked the applicant whether his faliaer ever experienced problems in Iraqg.
The applicant stated that his father was arrestd®83 because he was a person who prayed
behind Imam Hamid Al Sadar.

The Tribunal asked the applicant about his expeégmluring the attack by the Coalition
Forces. The applicant stated that during the oirf@addam’s regime, Iraqis had hoped for a
better government in the future. However, whenne government was formed there were
significant problems because of different ethnid eeligious groups.

The Tribunal asked the applicant about problemisdteexperienced in Irag. The applicant
stated that there was an attempt at arrestinghiinag in 2008 in Al Nasiriyah. The
Tribunal asked the applicant why he had been tadgatd why he had been arrested. The
applicant stated that because his brother, [Mthall worked for the Americans and had
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worked as [Occupation 1] at [Base 1], the wholéheffamily had been labelled as being pro-
American.

The Tribunal noted that the applicant in his evidehad stated that they tried to arrest him,
and asked for clarification of this. The applicatated that a group of men came to the
house, he could hear them talking with his motaed he ran out the back door and managed
to escape.

The Tribunal noted that the applicant in his Staetrior Protection submitted to the
Department indicated that he and his mother had fmeend to be refugees by the United
Nation’s High Commission for Refugees, and askedrfore details about this. The
applicant stated that he and his mother approattieedNHCR in Syria, and had been found
to be refugees and issued with certificates by URH@ich had been submitted to the
Department of Immigration, and copies of which baén provided to the Tribunal at
Review. The applicant stated that the finding INHCR was contingent upon the applicant
and his mother being accepted by a country, artchihand his mother were living in
difficult circumstances in Syria and decided tolgdpr a Visitor visa to Australia. The
applicant stated that he was invited by his brgtherAustralian citizen to visit Australia.

The Tribunal asked the applicant to relay the clifties he experienced under Saddam’s
regime. The applicant stated that during that tiamyone who supported the Al Dawa Party,
such as his father, was deemed to be a follow8hefk Mohammed who was a Shia Muslim
cleric.

The Tribunal asked the applicant whether the staténimat had been submitted to the
Department of Immigration had been read back todmichwhether the information in that
statement was true and correct. The applicargcthtt it had not been read back to him.

The Tribunal, on this basis, adjourned the heaongnable the interpreter to read the whole
of the statement to the applicant to enable higotdirm that all of the details in the
statement were true and correct, and to make d@mnsao any errors. Upon resumption of
the hearing, the applicant advised that he wasnaotied and that on page 2 of the statement
there is reference to his wife, that that was iredr The applicant stated on page 2, in
paragraph 3, there is a reference to [his famimelaand that this should have been a
reference to [Mr A], one of his brothers. The #gpit stated that there was the same mistake
in paragraph 3 on page 3, namely making referembéstwife, and that this was not correct
as he was not married.

The Tribunal took evidence from the applicant’stbes, [Mr B who]. advised that he was an
Australian citizen. He advised that he arrivedustralia in 2001 at [territory deleted:
S.431(2)] by boat. The witness advised that hedessined at the [centre deleted: s.431(2)]
and held for 55 days by the Department of Immigrati The witness advised that his claims
for protection were approved at primary stage and/as released into the community. The
witness stated that his claims were around thetifeatthe was a follower of Imam Sadr Al
Sadar and that as a consequence of this he wadkethbe being a follower of Iran.

The Tribunal asked the witness whether he hadrretuto Iraq since the grant of Australian
citizenship. He advised that he went back to ina2005 for one month to visit his family.
The witness advised that he returned again in 20@8again in 2010, with regard to a
prospective marriage. The witness stated thatsivhé was in Irag, he met with his family at
his cousin’s house. The witness stated that thatgn in Iraq during the visits was very
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unsafe. The witness stated that because he derg¢sn Australia, and he has had a brother
that had worked for the Americans and worked a{Pation 1] at [Base 1], that the family
have been labelled as being pro-American, pro-Aliatr, pro-Italian and pro-Coalition
Forces. The witness stated that two of his bretharve worked for the Italians and
Americans based in Irag. He advised that the faaio had an adverse profile because his
father had issues with the previous regime.

The Tribunal thanked the witness for his evidentke Tribunal took further evidence from
the applicant.

The Tribunal asked the applicant how he was abfimtbthe United Nations in Syria, and
how he was able to elicit their help. The applicgtated that during his first trip to Syria, he
approached the United Nation’s office [in] Septenm@08 and made an application to that
office. The applicant stated that his applicatias successful in October 2008 and he was
presented with a permit card. This enabled hifpetconsidered as a refugee and put him on
a list to be repatriated to a safe country.

The Tribunal noted that it appeared that afterajygication by UNHCR had been approved
in Syria, that the applicant and his mother retdrizelraq, and asked what precipitated this.
The applicant stated that after his application agzoved by UNHCR in Syria the family
home in Iraq was attacked by hand grenade attatkiarfather and younger sister were in
the house and were injured as a consequence. pphieamt stated that he cancelled
everything and returned to Iraq because in his \@ed/that of his mother the family was
more important than anything else, including a tskhemselves.

The Tribunal asked the applicant how he heard athdgitncident. The applicant stated that
he called the house to check on the welfare ofdtieer and sisters, and heard the news about
the grenade attack.

The Tribunal asked the applicant what damage was tlothe family home, and he advised
the front door was damaged, that his father aridrsisvere inside, that the front walls were
damaged, and that his father and sister suffejades as a consequence of broken glass, and
that his father sustained injuries to his arm amdlyb

The Tribunal asked the applicant what he thoughtldvbappen to him if he returned to Iraq
and why. The applicant advised that if he retuneeldaq he would be targeted and
persecuted. The applicant stated that he belidna@shere is a perception that the family
have links to the Coalition Forces by virtue of thet that he has had brothers working for
the Americans, the Italians, and the Australianat he has had a brother working as
[Occupation 1] at [Base 1]. In addition to this, believes that the fact that he has an older
brother who is an Australian citizen, and he hanba Australia, that it would further lead to
him being targeted should he be refouled to Iraq.

The Tribunal noted that the delegate was conceaibedt the applicant’s evidence, being
vague, evasive, and somewhat inconsistent. Thriiai asked the applicant why he told the
delegate that he was in the final year of Mechaditcgineering at the [university deleted:
s.431(2)]. The applicant stated that this wascoatect, that he had not studied beyond
primary school and during the interview he wasagand nervous and confused, and that he
prior to arriving in Australia was not aware of winad been entered into the Visitor visa
application, and conceded that there were a nuoflraistakes in that application.
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The Tribunal asked the applicant again whetheAfyd@ication for a visitor visa had been
translated back to him, and he advised it wasmostated, that he had not studied at
university, and that he was confused and nervousgithe Departmental interview.

The applicant’s representative made an oral sulbmniss the Tribunal at the end of the
hearing which has been duly considered.

FINDINGS AND REASONS

The applicant claims to be a national of Iraqg, atadelled to Australia on an Iraqi passport.
The Tribunal finds that for the purposes of theugets Convention, the Tribunal has
assessed the applicant’s claims against Iraq ahistry of nationality.

The evidence before the Tribunal indicates thaggh@icant has an elder brother, who is in
Australia and holds Australian citizenship. Histheer came to Australia in 2001 and was
approved for protection at primary stage by thed&pent of Immigration. The evidence
before the Tribunal indicates that the applicabtsther had an adverse profile in Iraq
because of his religious conviction and followirithe evidence before the Tribunal indicates
that the applicant’s father had an adverse pruaiite the previous regime in Iraq, that of
Saddam Hussein. This adverse profile was largetyabse of the fact that the applicant’s
father was a member of the Al Dawa Party. Indéeelevidence before the Tribunal
indicates that during the regime of Saddam Hussleeapplicant’s father was arrested and
imprisoned for his connections with the Al Dawatkar

The evidence before the Tribunal indicates thagfh@icant is one of eight siblings and that
he has three brothers in Iraqg, two who have wofi&ethe Coalition Forces in security and
interpreting roles. Photographic evidence wasipea to the Tribunal at Review with
regard to the applicant’s brother, [Mr A], whichnéioms his association with the coalition
security forces. Further evidence indicates thatapplicant’s brother, [name deleted:
s.431(2)], was also involved with the security Eg¢hrough his position in the Iragi army.
Also provided to the Tribunal was a Contract of Emgment which had been translated,
indicating that [Mr A], the applicant’s brother, svaontracted to work for [Employer 1].
Evidence on Wikipedia indicates that [EmployerslLiBritish private military company with
overseas offices in Afghanistan, Bahrain, Iraq, y&rNepal, and the United States.
Wikipedia indicates that, “[information deleted431(2)].”

The applicant claims that the family have beendtad by various militia groups in Iraq,
predominantly because of the role of his brothetk the Coalition Forces. The applicant’s
family home was targeted and substantially damagedgrenade attack as a result of the role
his brothers’ involvement with the Coalition Forcaad the family’s adverse profile as a
consequence of this. The applicant’s claims aesgence that the role of his brothers in Iraq
brought the family to the adverse attention of igeat elements in Iraqg.

With reference to country information, the Tribunakes as follows, that the United
Kingdom Home Office provided the following inforniat on the position of people who
were seen to be involved with the coalition andjileuthorities and who worked for foreign
companies in Iraq:

“The Times reported on 4 January 2005 that therglasrlaunched a substantial
campaign of violence towards anyone associatedthltoalition and/or the Iraqi
authorities. The HRW Report January 2005 obsetivat] “Revenge killing started
slowly but grew to be virtually daily events witkngeived Ba-Thist supporters, and
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later those identified as supporting the U.S. lecupation, caught in the cross-hairs.
The city is one-sided as evidence of the succe®ed.S. coalition’s occupation,
such as Mosul, have become bloody battle grounds.”

The United Nation’s High Commission for Refugeea iReturn Advisory, dated
September 2004, noted that:

“While most security incidents prior to the handogiectly targeted soldiers and/or
nationals of countries participating in the CoalitiForces, threats and attacks over
the past six months have been increasingly aiméagitcivilians employed by the
UN, NGO's and foreign contractors, as well as fgmemationals who worked for any
of the above. Furthermore, Iraqi intellectualsdioal staff, doctors, journalists,
artists, as well as anyone associated with or perdéo supporting the new interim
Iragi government (11G) have also become frequemngets of both harassment and
violence. Members of the Iragi Police Force, alt agepotential police recruits are
often the victims of lethal attacks.”

Furthermore, the IWPR on 10 August 2004 observatiah unofficial Islamic court imposes
harsh sentences on Iragis who work for the Ames@ard their allies. The report stated that:

“An Islamic Resistance Court based in Western lvas|begun to order harsh
punishments against Iraqis accused of collaboratitiy so-caught foreign occupiers,
inhabitants in the region said. The court, thag,sariginated in late 2003 as one of a
number of Islamic clerical committees that locasdrbeen using to arbitrate
personal and family disputes.”

IWPR noted that in recent months this particularrtbas become more political, passing
sentence on translators, truck drivers, informeens, others who allegedly work with the
foreigners.

The Tribunal finds that based on this country infation, and indeed country information
cited in this decision, that it is plausible thag applicant has been attributed with an adverse
profile because of the fact that he has brothexsthve worked with the Iraqi Police Force,

or with the Coalition Forces, and anybody identifées collaborating with foreign forces in
Iragq appear to face substantial difficulty, and ¢h@ence indicates that this is also applicable
to family members.

The country information before the Tribunal indesthat the general security situation in
Irag remains volatile, and that there are a nurobéactors that would increase risk to the
applicant should he return to Iraq. A number afrses cited by the Tribunal indicate that
the general security situation for civilians thrbogt Iraq is extremely dangerous.

Indeed, the UNHCR Eligibility Guidelines of ApriDB9 noted that:

“There are major uncertainties and risks remaitiifiche Guidelines stated that,
despite the fact that the overall security situahas improved “armed groups remain
lethal and suicide attacks and car bombs diregadhat the MNF-I/ISF and
Awakening Movements as well as civilians (ofteraarattracting crowds, such as
markets, bus stations, restaurants, places and afealigious significance or
worship, police stations, and recruitment centiregjddition to targeted
assassinations and kidnappings, continue to ogtarregular basis, claiming lives
and causing new displacement.”



63. The Guidelines noted that violence was mostly cotraged in Central governorates of
Ninewa, Diyala, Salah Al-Din, Kirkuk, and Baghdad!/ith regard to these governorates, the
following advice was provided:

“In view of the serious human rights violations amdjoing security incidents which
are continuing in the country, most predominartilyhie five Central governorates of
Bagdad, Diyala, Kirkuk, Ninewa, and Salah Al-DinfNHCR continues to consider

all Iraqgi asylum seekers from these five Centralggonorates to be in need of
international protection. In those countries whteenumber of Iragi asylum-seekers
from those five Central governorates are suchittttidual refugee status
determination is not feasible, UNHCR encouragesattaption of a prima facie
approach. In relation to countries which are dignato the 1951 Convention

relating to the Status of Refugees (“1951 Conveitiand/or its 1967 Protocol or
relevant regional instruments and have in placegaores requiring refugee status to
be determined on an individual basis, Iraqgi asysamkers from the Central
governorates of Baghdad, Diyala, Kirkuk, Ninewad &alah Al-Din should be
considered as refugees based on the 1951 Convenitiera, or the relevant
applicable regional criteria.”

64. The Tribunal notes that the UNHCR has affirmed emwtinued to follow the April 2009
Guidelines in Guidelines released by UNHCR in 20¢0, which makes direct reference to
the ongoing civilian death toll in Iraq. IndeedNHCR in July 2010 noted that:

“The situation in Iraq is still evolving. UNHCR ivcontinue to monitor
developments in the country and will update theil&8109 UNHCR Guidelines once
it judges that the situation is sufficiently chadgén the interim, UNHCR advises
those involved in the adjudication of internatiopedtection claims lodged by
asylum-seekers from Iraq and those responsibledtablishing government policy in
relation to this population continue to rely on #haril 2009 UNHCR Guidelines.
Accordingly, the current UNHCR position on retutadraq also remains
unchanged.”

65. The Tribunal accepts that the applicant’s brothergagement in activities connected with
the Coalition Forces in Iraq has brought he anddmsly to the adverse attention of parties
and militias opposed to these forces.

66. The Tribunal has also considered the fact thagpgpticant would be returning to Iraq from a
western country. The Tribunal accepts that thdiegqut’s brother, [Mr B], has been
recognised as a Convention refugee in Australiae Tribunal considers that this gives rise
to a further risk to the applicant. Indeed, rep@rovide some evidence that those with
relatives outside Irag, and indeed business peefplening to Iraq from western countries,
have been targeted. Indeed, the Strategic Stutsgtute of the US Army War College has
reported as follows:

“The gangs also targeted families with relativethie United States and
elsewhere outside Irag — on the ground that thedaévwes could contribute towards
the ransom. Several businessmen born in Iraq bat@anadian citizenship returned
to Iraq for business, but were kidnapped and inesocases killed (US Army War
College — Strategic Studies Institute 20CG8iminals, Militias, and Insurgents:
Organised Crime in Iraq June 201Website
http:\\www.strategicstudiesinstitute.army.mil\pd&\pub930.pdf.”

67. The Tribunal finds, on the basis of the evidendeteat, that if the applicant were to return
to Iraq, there is a real risk that he would comthwadverse attention of armed militia groups
operating in that country and would be subjecteldation, and such harm would constitute
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persecution for the purposes of the Conventioleédal, as noted above, the UNHCR and
other sources have pointed to the continued tlfweat armed groups throughout Iraqg, and
both UNHCR and the Strategic Studies InstituteneflS Army War College have indicated
ongoing volatility and connection with western ctyigs and the coalition forces as a
precipitant to targeting and violence.

The Tribunal, having regard to the country inforimat finds that the human rights
environment in Iragq remains unpredictable. Thédmal, as noted, has had regard to
information that armed Islamic groups have caraetlvarious terrorist attacks and have
targeted individuals as members of those linketiéoCoalition Forces as well as their
families. Evidence indicates that violence pessistirag, and the threat of terrorism and
kidnap remains high in that country.

The Tribunal finds that the harm that the applidaats arises as a consequence of being a
member of a family identified as supporting the IZima Forces. The Tribunal finds that an
adverse imputed political profile is the basistd threat to the applicant.

The Tribunal, having assessed the evidence bdfdieds that there is more than a remote
chance that the applicant will face persecution@amtiag to serious harm for the purposes of
S.91R(1)(b) of the Act now or in the reasonablyef@eable future, should be return to Iraq,
in that it involves a threat to his life or libertyr significant physical harassment or ill-
treatment.

The Tribunal finds that the persecution which tppl@ant fears involves systematic and
discriminatory conduct, as required by s.91R(19fadhe Migration Act, in that it is
deliberate or intentional and involves selectiveasament or persecution for a Convention
reason, namely imputed political opinion.

The Tribunal has considered whether there is amnat flight alternative reasonably
available to the applicant. The Tribunal accepésadvice of UNHCR that an internal flight
alternative in southern or central Iraq from amji@sylum-seeker is not available, given the
widespread violence, insecurity and human rightéations. The Tribunal notes the
applicant’s father and sisters are living in hidinghe south of Iraq in [District 1] and are not
interacting with persons outside the family ur.the light of UNHCR advice on internal
relocation, the Tribunal finds it is not reasonahbléhe circumstances of the case for the
applicant, and indeed his mother as secondarycagpplito relocate safely within another part
of Iraq.

There is no evidence before the Tribunal that iaidis that the applicant has a legally
enforceable right, whether permanent or tempotargnter and reside in any other country
apart from Iraq.

CONCLUSIONS

The Tribunal finds that the applicant is outside ¢ountry of nationality, Iraq. For the
reasons provided, the Tribunal finds that the appli has a well-founded fear of being
persecuted for reasons of his imputed politicahmmi. The Tribunal finds that the applicant
is unwilling, owing to his fear of persecution,awaail himself of the protection of the Iraqi
government. The Tribunal finds no internal fligiernative is reasonably available to the
applicant, having regard to his circumstances. Tiigunal finds that the applicant is not
excluded from Australia’s protection by s.36(3}loé Act. It follows that the Tribunal is



satisfied that the applicant is a person to whoratAalia has protection obligations under the
Refugees Convention. Consequently, the applicigfies the criterion set out in s.36(2)(A)
of the Act for the grant of a Protection visa.

DECISION
75. The Tribunal remits the matter for reconsideratioti the following directions:
(1) That the first named applicant satisfies s.36(2){fAthe Migration Act, being a
person to whom Australia has protection obligationder the Refugees Convention;
and

(2) That the other named applicant satisfies s.36(2)(Bf the Migration Act, being a
dependent member of the same family unit as teerfaemed applicant.



