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IN THE HIGH COURT OF HONG KONG
COURT OF FIRST INSTANCE
ADMINISTRATIVE LAW LIST
BETWEEN

LONG QUOC TUONG and others
and
(1)THE DIRECTOR OF IMMIGRATION

(2) THE SUPERINTENDENT OF HIGH
ISLAND DETENTION CENTRE

Coram: The Hon. Mr. Justice Keith in Court
Date of Hearing: 9th October 1997

Date of Delivery of Judgment 9th October 1997

1997 A.L. No. 41

Applicants

Respondents

These proceedings relate to 119 ethning3le asylum-seekers who had at one
time ...(illegible) in Vietnam. On 26th Septembeordered that 7 of them be released
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from detention. The remaining 112 Applicants nowlgpo be released from detention
as well.

It is important, | think, to bear in mitite nature of the hearing which resulted in
the release of the 7 Applicants. In the judgmentivhhanded down on 26th September,
| said:

"At an early stage in the proceedings, it was ga®ed that it would not be
possible to consider individually the cases of HII9 Applicants]. It was
decided that the cases of a handful of the ApplEcamould be heard and
determined first.

Those Applicants would be as representative asilplesof any sub-groups
which might exist amongst them, so as to enablel¢eesion in the cases of
those Applicants to be as reliable a guide as wasible to the likely
outcome of the cases of the other Applicants."

The cases of the 7 original Applicants were theeefmt test cases in any formal sense.
By that, | mean that the decisions in their caseésdt automatically decide what should
happen to the other 112 Applicants. Of coursédhefé are no relevant differences
between the cases of the 7 original Applicantstaedemaining 112 Applicants, the
remaining 112 Applicants should be released as (aelject to such impact as any
proposed appeal might have). But it is, and alwesbeen, open to the Respondents to
contend that relevant differences do exist betwhkercases of the 7 original Applicants
and the remaining 112 Applicants which would rerttiercontinued detention of the
remaining 112 Applicants lawful.

However, it is not suggested by the Redpats that there are relevant differences
between the cases of the 7 original Applicantstaedl12 remaining Applicants. The
reason why the Respondents are nevertheless mitateelease the remaining 112
Applicants is because they intend to appeal agaigsuling that the detention of the 7
original Applicants had become unlawful. If thapapl succeeds, and if the detention of
the 7 original Applicants is found by the CourtAgpeal to have been lawful, then the
detention of the remaining 112 Applicants will hdeen unlawful as well. Since there is
a possibility at the very least that the releasthefl12 remaining Applicants in the
meantime will have been on the erroneous premeehieir detention had become
unlawful, they should not be released pending gpeeal. In that connection, Mr. William
Marshall S.C. for the Respondents relied on myhguin Re Ly Duc (HCMP 232/95), in
which | said that the hearing of that case shooldake place until the appeal from a
case on which the legality of the Applicants' datendepended had been heard.

| cannot go along with this argumental,is common ground, there is no relevant
difference between the cases of the 7 original isppts and the 112 remaining
Applicants, they are all entitled to be treatethim same way. Since the 7 original
Applicants have been released from detention, sshould the remaining 112
Applicants. If the release of the 7 original Applits had been stayed pending an appeal,
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the position may have been different. But sincé tteéease from detention was not
stayed, there is no basis for not releasing therédfaining Applicants now.

My ruling inRe Ly.Duc is, | believe, distinguishable from this case,shese inRe
Ly Duc there was a substantial issue as to whether tenmre relevant differences
between the 21 Applicants in that case and the @iégnts whose release from detention
| had ordered ifiRe Chung Tu Quan [1995] 1 HKC 566, and it was likely that that issue
would not have been resolved by the time an expeédippeal ifke Chung Tu Quan
would have been heard.

| am, of course, conscious of the needyémd administration, and how
undesirable it is for persons who have been retefisen detention on one day to be
returned to detention on the next because an appelburt takes a different view from
the judge sitting at first instance. However, tibeity of the individual should not be
sacrificed on the altar of administrative conven&grand | do not think that the
possibility of the re-detention of the 112 Applitaas a result of a successful appeal in
the case of the 7 original Applicants should depthem of their liberty in the meantime.
For these reasons, therefore, | order their imnededease from detention, subject to
any application which Mr. Marshall may make forithrelease to be stayed for one
reason or another.

(After further argument)

Mr. Marshall now applies for a stay or tirder | have just made releasing the 112
remaining Applicants from detention as soon agasonably practicable. | am not
prepared to grant a stay on the order until theeappf the 7 original Applicants has
taken place, because that would be inconsistehttiwt reasoning for ordering the
release of the 112 remaining Applicants now. Howelvam prepared to grant a stay on
the order | have made today simply to enable thep&adents to apply to a Justice of
Appeal for a stay on the order pursuant to Ord.. 39(9) of the Rules of the High Court.
It is important that the Justice of Appeal haslibeefit of the judgment | have delivered
today. It is equally important that the applicatfonthe stay be made to the Justice of
Appeal as soon as possible. In order to ensurdtibanatter is progressed speedily, the
stay on the order which | have made today will expit 4:30 p.m. on Tuesday 14th
October, though | give the Respondents libertypiaafor further time should that be
necessary.

(Brian Keith)
Judge of the Court of First Instance
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