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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Indoagarrived in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa on and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a Protection (Class XA) visa is that
the applicant for the visa is a non-citizen in Aab& to whom the Minister is satisfied
Australia has protection obligations under 1951 vemtion Relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together, the
Convention). Further criteria for the grant of atection (Class XA) visa are set out in Parts
785 and 866 of Schedule 2 to the Migration Regoietil994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204



CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have ariadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments.
The applicant was represented in relation to thieveby his registered migration agent.
Application for a Protection Visa

According to his application for a protection viiae applicant is in his mid 50s and a
national of Indonesia. He is of Chinese ethnicitg &as provided no information regarding
his religion. He speaks, reads and writes Bahasanksian. The applicant claims that in the
1990s his mechanical workshop was firebombed hyeétdonesians because of his
Chinese ethnicity. The authorities did not arresttarge any of the perpetrators. His
livelihood was ruined and never felt safe agaimoionesia. He claims that because of his
Chinese ethnicity he would have to start his owsifess or work for a Chinese owned
business. At times of unrest the ethnic Chineseaageted and their properties destroyed. He
fears being targeted by the locals for the reasdmscethnicity and also fears that the rise in
Islamic fundamentalism in “Australia” would interéewith his right to practise his
Christianity. He refers to the riots and the unneshe 1990s and claims that the Indonesian
authorities are slow to respond to these problamdsha one has ever been charged with
destroying his workshop. He claims that over th&t 4@ years over 500 churches have been
destroyed and recently unlicensed churches havediesed down. He claims that
sometimes the authorities protect the minorities they usually require bribes to do the job
and usually they are unable to quell local mobsmthey attack the ethnic Chinese,
Christians and Christian places of worship.

The Hearing

At the hearing, the applicant appeared highly amiand displayed signs of trauma. He
sobbed at regular intervals and repeatedly sthiche was fearful of returning to Indonesia.
He said he was old, his family lives in Australredavould rather die here than in Indonesia.
The Tribunal offered him breaks during the coursthe proceedings and ensured that he
was able to reply to the Tribunal's questions.

The applicant stated that he came to Australi®@B0% and made return visits to Indonesia. In
1990s he returned to Indonesia and remained tmdilieghe late 1990s. In the early 1990s the
applicant lived at the same address until his depafrom Indonesia. He then moved in with
friends until his departure. He explained that femad his first wife and had a child. They
divorced and he remarried but that marriage endedral months later. He has a sibling in
Australia who is an Australian citizen. He has otiblings in Indonesia, but he has not been
in contact with them for many years.



With regard to his employment history in Indonesi@ said that previously he bought and
sold goods and later he owned and operated hissbwap. After the shop was burned down,
he did not work in Indonesia and relied on suppoovided to him by friends. He has
completed primary education, but was unable toicoathis studies because of the anti-
Chinese campaign of 1965.

The applicant said that he is a practising Pentat@ristian and was baptised.

The Tribunal asked him about the incident. He Haggde was a demonstration against the
Chinese and Christians and he was attacked ahbswghile people shouted anti-Chinese
and anti-Christian slogans. He was told that henadsllowed to set up a business. When he
protested that he had to earn a living, he wamhite face and attacked by many Muslims.
They pushed him into his shop and set the placzabHis clothes caught fire and parts of
his body were badly burned. He found a tub of watd¢he toilet and managed to extinguish
himself, but was unable to leave the shop as theodstrators had continued to surround the
place. Finally, few other people watching the ircitintervened and rescued him.

The Tribunal asked him if he recognised or coukhidy any of his attackers. He said no. In
his opinion, they were people with a political baadund. He was asked why he had thought
that. He said they wore headbands and looked gadi¢hen asked to explain further, he said
in Indonesia there were many elections and thespl@avere looking for an opportunity to
ventilate their anger against ethnic Chinese amistdms. He referred to various anti-
Chinese movements in the past and stated thashenny of his friends in 1973. This was
repeated in 1990s when many Chinese were killedraomden were raped.

The Tribunal asked him if he reported the shopdewt to the police. He said yes, the police
did not do anything. The Tribunal put to him whethevas possible that the police did not
do anything, because he had been unable to iddmnsifgttackers. He said yes, in fact he was
asked at the police station if he was able to iflehis attackers. He told the police that he
did not know who these people were.

The Tribunal asked him if anything else happenddinn He said that President Soeharto’s
son-in-law was behind the riots in Jakarta. Thédmal noted that he was not in Jakarta at
that time. He agreed.

The Tribunal asked him whether his reference impglication form to his fear of rise of
Islamic fundamentalism in Australia was an inadsetimistake and that he had meant that
he had a fear of Islamic fundamentalism in Indoaede said yes, his fear is in relation to
Indonesia.

The Tribunal asked him why he thought that he waowltlbe able to practise his religion in
Indonesia. He said because the government of Irsikprsefor Muslims. He said his friend
who is Christian wanted to join the army, but waahle to achieve a rank higher than
Lieutenant. The higher ranks in the military opwlitics are reserved for the natives.

The Tribunal put to him the country information def it which suggests that religious
freedom is guaranteed by the constitution andttiegovernment has taken an active role in
protecting citizens from sectarian strife. IndoaedPresidents since Soeharto, including
current President Susilo Bambang Yudhoyono, hagetad policies designed to ensure and
promote tolerance and non-discrimination. He saidhtyono is good, but he won't be
President for long. He would have to be replacatitaare will be new incidents.



It was put to him that the situation in Indonesaa lthanged after the riots in 1998. Since the
era of former President Abdurachman Wahid the nt&ta of discrimination against
Indonesian Chinese are decreasing. Several lawdidt@iminated against the ethnic Chinese
have been scrapped and the government now offigatimotes racial and ethnic tolerance.
He said this is because they want to rectify theasion for sake of all the Chinese people
who have died. But the people who are against tliegSe are still there. The Muslims are a
clear majority. The current president is good, Hritould be replaced and everything will go
back to the way it was. If he goes back he will tHe is shocked and he is an “invalid”
because his body does not operate like before.

The Tribunal put to him that there have been mankgmovements in the way the police
respond to ethnic and religious violence. The lresdoen police have greatly improved their
efforts to protect ordinary citizens and have beeanore assertive in their efforts to curb
activities of criminal gangs who operated undergagb of Islamist activists. Reports from
Indonesia indicate that the authorities take apjatgaction to arrest and charge those intent
on causing sectarian violence, as well as to tageemptive security measures. He said in
1993 and in 1997 when riots occurred in Jakarteetivas a cover up. There were no reports
in the internet or in newspapers. They treatedCihi@ese like animals and there were no
media reports. During unrest victims could not @thie police, because there was a risk that
they could get arrested. He would go back to Ind@ni¢ he was a native Indonesian, but he
is Chinese. He has family here and he wants toistAystralia.

The Tribunal asked him if he did not want to golbtcindonesia why he would be unable to
go somewhere else, like Jakarta. He said he waukfiaid regardless.

Evidence from other Sources
Ethnic Chinese

According to Mr Michael Utama, Secretary General ane of the Chairmen of the
Indonesian Chinese Association (INTI), the use tdezret sign” on the KTP which

indicated the bearer was of Chinese descent wasrdiaued in early 1999. He also provided
the following update on the situation for ethnidi@se in Indonesia, stating that under the
presidencies of Wahid and Megawati progress has imaele to minimise discriminatory
practices towards ethnic Chinese:

Since the era of former President Abdurachman Wi dliscrimination
against Indonesian Chinese are decreasing. Theets#gn” that shows the
bearer is of Chinese descent was finished aroury E209. Wahid and also
Megawati period contribute a lot of positives thertg minimize
discriminations against the Indonesian Chinese.litienesian Chinese are
free to celebrate their Chinese New Year (since820@as proclaimed
formally as public-holiday). They are free to penio‘the Barongsay
Dancing” (Dragon Dancing). They are free to usen€be languages both oral
and or written. (They have Chinese News in Metroarnd they have also
some Chinese News Papers). | could say that inrglethere are a lot of
improvements which decreasing the discriminatioairagj the Indonesian
Chinese, on the other side frankly speaking thexes@l legal discrimination
against the Indonesian Chinese. They have to sBKRS(A Letter of
Evident Indonesian Citizenship: special for ther@ske Indonesian) if they
want to renew their Indonesian Passport etc, ThodidUniversities belong to



the Governments still have their quota for the @seindonesian (around
1%). But right now the Chinese Indonesian looks liRretty Women” who
are loved by almost the biggest political partretndonesia, because
according to the latest investigations/researcbeg thy Djawa Post (Dahlan
Ichsan statement during Seminar INTI this year)ltid®nesian Chinese
Population is 16 million!

(Mr Michael Utama 2003, Email: ‘RE: RRT Informati®&equest: IDN16252
— update on ethnic Chinese in Indonesia’, 3 Novejnbe

A June 2004 article frorinside Indonesiauthored by an ethnic Chinese journalist
comments of the “reawakening” of Chinese identityridonesia after the 1998 riots and the
subsequent legislative reforms. There had beewiaatef the use of Chinese language, the
Chinese New Year was celebrated without restristion the first time in three decades, and
there was a resurgence of Chinese organisationpubitations. However, “racial
discrimination in Indonesia is far from over” arat least 50 discriminative laws and
ordinances were still in force in 2004” (Hoon, Cgarau 2004, ‘How to be Chinese: Ethnic
Chinese experience a “reawakeningdfiside Indonesiaipril-June,
http://www.insideindonesia.org/edit78/p13-14_hodmlh

A December 2005 report by Minority Rights Interoatil indicates that as a minority the
Chinese in Indonesia are better off than other nityngroups such as the Papuans and
Acehnese:

Several laws that discriminated against the etmdonesian Chinese have
been scrapped, including the infamous Indonesitimedship Certificate
(SBKRI) decree. Under this decree, ethnic Chinadenesians were given a
special code in their ID which identified them dsifi@se and gave the
bureaucracy the opportunity to discriminate agdimsin. Former President
Megawati cancelled the decree in April 2005.

In the 2004 elections, there were several pattiasdpenly claimed to be representing ethnic
Chinese, something that was unheard of duringuteeaf former president Suharto.
Although none of these parties made any headway,dHd raise the profile of the Chinese
community. Many senior Indonesian officials opepigclaimed their Chinese ancestry
(Minority Rights Group International 200State of the World’s Minorities 2006 — Indongsia
December).

The US Department of State provides the followimfigrimation on the situation of ethnic
minorities in Indonesia:

National/Racial/Ethnic Minorities

The government officially promotes racial and ethioierance. Ethnic
Chinese accounted for approximately 3 percent@ptipulation, by far the
largest nonindigenous minority group, and play@dagor role in the
economy. Instances of discrimination and harasswifegthnic Chinese
declined compared with previous years. Recentmefancreased religious
and cultural freedoms. However, some ethnic Chinesed that public
servants still discriminated in issuing marriagefises and in other services
and often demanded bribes or a citizenship ceat#icalthough such



certificates were no longer legally required. ©2@&n attorney advocate for
the rights of ethnic Chinese noted that more thaaréicles of law, regulation,
or decree were in effect that discriminated agaetistic Chinese citizens.
NGOs such as the Indonesia Anti-Discrimination Moeat urged the
government to revoke these articles. (US DepartwieBtate, Country
Reports on Human Rights Practices 2005 in relabdndonesia, released
March 2006)

A February 2006 report frorihe Economistomments that apparently “Indonesians’
attitudes towards their ethnic-Chinese compataotschanging fast”. There are several
Chinese media outlets; many ethnic Chinese aregrgland celebrating their own culture;
and there have been far more Chinese running idargab office. Some structural
discrimination remains in areas such as dealiny gatvernment officials (‘Indonesia: The
happy Chinese: At last, Indonesia is coming to gewith its Chinese community’ 2008he
Economist2 February).

Christians

According to information provided in 2002 to thermgration and Refugee Board of Canada,

The general impression among Indonesian speciaigtst incidents of
specifically anti-Christian violence have decreasiede 1998-1999, while
those directed at non-Chinese Christian minorhigge increased in a few
parts of the country (Immigration and Refugee Ba#r@anada 2002,
IDN39734.E — Indonesia: The links, if any, betwkstaimic extremism and
anti-Chinese sentiment since the rise of LaskaadjL2 September

The section on Indonesia in the United States Casion on International Religious
Freedom annual report dated May 2006 refers “tadugl improvement in conditions for
human rights, including religious freedom, over plast few years. Nevertheless, the
Commission remains concerned about ongoing comnwimiahce, the forcible closures of
places of worship belonging to religious minoritige growing political power and
influence of religious extremists, and the laclciwilian control over the military.” The
report mentions areas of Indonesia, including *paftWest Java”, in which religiously
motivated violence had “continued in the past yekiis also stated in the report that:

Religious extremist groups in Indonesia continubdéaesponsible for
harassment, intimidation, and acts of violence. Mers of these groups
intimidate judges and local officials and vandabael destroy buildings
belonging to religious minorities, including Chi#st churches, Hindu
temples, and Ahmadiyah mosques and religious cerdte6September 2005,
the Islamic Defender Front (FPI) organized protesis intimidated lawyers
and judges during the trial of three Christian woméno were being tried for
allegedly “proselytizing” to Muslim children. Thrgh the intimidation of
government officials and the instigation of moblerxe, the FPI and another
group, the “Alliance for Anti-Apostates,” effectiyeclosed at least 50
Protestant churches in West Java during 2005 refis@nt increase from the
previous year; churches were burned or destroyaddiys or closed by
government officials after intense community pressin some cases, police
did little to stop the violence and on occasiorereparticipated in it.



...The Indonesian government continues to restretctnstruction and
expansion of houses of worship. In the past, Mintsterial Decree 1/1969
(“Regulation on Building Houses of Worship) regdifeommunity approval”
for the expansion of existing or the building ofsneeligious venues. In areas
where Christians, Hindus, or Muslims were the migponew building permits
were often difficult, if not impossible, to obtaiim. addition, in some places,
extremists pressured local government officialsetmke permits of
longstanding places of worship and destroyed tbpseating without permits.
In response to public criticism, the Ministry ofIReus Affairs issued a new
Decree (Joint Ministerial Decree 1/2006), whichegos to impose new
restrictions and make it even more difficult toaihta permit. In replacing the
vague “community approval” standard, the new deoegeires religious
groups with 90 or more members to circulate aipetind get 60 local
residents to support the building or expansiorheirtreligious venue. The
petition then has to gain majority approval fromhodistrict and provincial
panels of religious leaders. The membership optreels will be chosen
proportionally by the number of religious adherantthe region.

Protestant and Buddhist leaders oppose the melbsoaeise many of their
religious venues have fewer than 90 members. @ghigrous leaders believe
that extremist groups will intimidate anyone whgns his or her name to a
public petition. In addition, critics of the newaitee argue that the
proportional membership of the district and proiahpanels does not protect
the rights of religious minorities and opens thenpeprocess to corruption.
Muslim leaders are divided about the new decresfsact. Hazim Muzadi,
head of the Nahdatul Ulama (NU), Indonesia’s lardbsslim organization,
declared that the new decree was “more restrictivafi the previous one.
However, the Chairman of the National Assembly,ayat Nur Wahid,
pointed out that “restrictive regulation...is neede@void sectarian conflicts
among religious communities.” The Commission wilhtinue to monitor the
implementation of the new decree in the coming yBaited States
Commission on International Religious Freedom 20@6nual Report of the
United States Commission on International ReligiBreedom’, May
http://www.uscirf.gov/countries/publications/curtegport/2006annualrpt.pdf#
page=1- Accessed 23 May 2006).

According to an article dated 25 April 2006Tihe Jakarta PostMore Christian places of
worship have been vandalized or forcibly closeddeal Muslims because they have failed
to meet the requirements of a controversial minetdecree.” The article indicates that
“Critics of the 2006 Decree on Places of Worshiptba incidents only show the regulation
is causing more violence than it is preventing.eThinisterial decree was signed in March
2006 and replaced the previous decree “issued68,Mhich required consent of local
administrations and residents to build houses athip.” Religious minorities had
“complained that the requirements in the old deana€e it nearly impossible for them to get
licenses in majority-Muslim areas and most sayrévesed decree does little to change the
situation.” The article refers to the closure aharrch in Mojokerto, East Java, and “a house
and shophouses” said by residents to be used hsgti@hs for worship in Gunung Putri,
Bogor (Diani, Hera 2006, ‘Revised decree ‘justifiegsience”, The Jakarta Pos25 April).



An Agence France-Pressaticle dated 4 September 2005 indicatesdhsgiokesman for
Indonesia’s President Yudhoyono had said that tesiglent had “called on all ranks of the
government and the community “to prevent violengaias [sic] religious worship
activities.”” The article refers to “reports of fable closures of several Christian places of
worship in the staunchly Muslim provinces of Westa and Banten”. The spokesman had
also said that Yudhoyono had “ordered religiouaiegfminister Muhammad Basyuni and
local administrators quickly to find a solutionttee closures of Christian places of worship”
(‘President stresses freedom of worship shouldaavindonesia’ 2005Agence France-
Presse 4 September).

Another article dated 1 September 20053 lire Jakarta Postotes that the Indonesian Ulema
Council had “joined the chorus in condemning theemariticized forced closure of dozens
of neighborhood churches in West Java”. Accordothe article:

The Indonesian Ulema Council (MUI) has joined therais in condemning
the much-criticized forced closure of dozens ofjhborhood churches in
West Java, saying that such acts were intolerable.

But the MUI has no plans to issue an edict agairestiolence.

MUI head Umar Shihab said on Wednesday that atrsior efforts that
disrupted religious activities were a form of viebe, and as such could not be
justified.

...MUI, which had been recently criticized for issgiedicts against pluralism,
was commenting on the activities of radical Mustiomservatives in forcibly
closing Christian places of worship that were adrised by the authorities.

It was reported that at least 23 churches in tbgipce had been forcibly
closed by mobs during the past year, which hasdeéral Christian and
Muslim figures to call on the government to takgeleaction against the so-
called hard-liners (Hotland, Tony 2005, ‘MUI condesraction against
Christian houses of worshiprhe Jakarta Postl September).

State Protection

A 2003 research response by the US Citizenshigranmdgration Service provides the
following information on whether the Indonesiantaurities protect the Chinese and
Christians from harm:

In regard to whether police and/or other governnagitihorities in Indonesia
have improved their efforts to protect Chinese §ttams in Jakarta, Indonesia
specialists at the U.S. Department of State ambaton University both told
the RIC in telephone interviews that the policdakarta have made a
significant attempt over the past two years to mnprprotection of Chinese
Christians in Jakarta. Both referenced past ind¢&genJakarta involving
Chinese Christians but stated that Chinese ChrsstraJakarta are not
affected necessarily by current violence againsisttans elsewhere in
Indonesia (U.S. DOS 30 Oct 2003, Professor 30 O@8Q

The Boston University expert, who is a professaarthropology, said that in
the aftermath of the 2002 Bali bombings, the paiicéakarta have been



improving efforts to protect all citizens of Jaka(Professor 30 Oct 2003). He
also stated that many Chinese Christians in Indarfase ethnically
distinguishable from non-Chinese and the subjesbaie popular resentments
by non-Chinese, ‘native’ (pribumi) Indonesians”¢fassor 14 Nov 2003). He
noted that “Chinese Indonesians as a group alsbttebe better off
economically, and as such are the target of soswidiinatory practices” but
said that he does not feel that this discriminaiiogeneral would “justify
blanket asylum requests” (Professor 14 Nov 2008)did say, however, that
“there have been Chinese individuals who have bleesubject of special
discrimination whose cases might require indivicatééntion” (Professor 14
Nov 2003).

The Indonesia specialist at the U.S. Departme@tatie told the RIC that
there has been a recent up-take in violence agahrsitians in the Moluccas
and in Sulawesi but that instead of “mob violeniew/blving average Muslims
against Christians, these incidents are linkecttivity by extremist groups.
He said there have been reports that in some sétimstances of violence,
Muslim bystanders have provided or attempted teigeassistance to the
Christian victims (U.S. DOS 30 Oct 2003).

According to the May 2002 US Commission on Inteoradl Religious
Freedom report on Indonesia, conflict between Musland Christians in
Indonesia’s Moluccan islands starting in May 1988 resulted in the death of
“approximately 9,000 people” (USCIRF 3 May 2002¢cArding to the State
Department’s INTERNATIONAL RELIGIOUS FREEDOM REPORDO2:
“During late 2001, the Government worked to end MusChristian violence

in Central Sulawesi and the Moluccas by dispatchiogisands of soldiers

and police officers to the area and by brokeringcpeagreements between the
two communities in December 2001 and February 2062.agreements
reduced but did not end the violence” (U.S. DOScT ZD02).

The JAKARTA POST reported on December 27, 2002, gblce continued

to guard churches throughout the country duringdhastmas holiday season,
in response to bomb blasts that occurred in 2002801 (Siboro 27 Dec
2002). In contrast, the World Evangelical Alliarreported May 21, 2003,
that in Bekasi, 20 kilometers southeast of Jaké&ectayrches are being
threatened and intimidated by local radical Muglraups, and local
authorities are doing nothing to protect the Clarsminority or rein in the
Islamist militants” (World Evangelical Alliance 2day 2003).

On October 14, 2003, Agence France Press repdraedite Government of
Indonesia was deploying police and troops to averslim-Christian violence
in Central Sulawesi province (AFP 14 Oct 2003).

On September 22, 2003, Indonesian President Meg&wkarnoputri, on a
visit to New York, stated that her government patysntion to the interests of
all parties, including the minority. This was sthte response to a question on
how the government protects Indonesian minorigspgcially Christians
(INNA 23 Sep 2003).



In regard to Jakarta in particular, the Indonesiskdat the U.S. Department of
State reported that in 2002, “religious extremistgh as the Islamic
Defenders Front (FPI)...physically attacked a nunab@ightclubs, bars, and
billiard clubs in the name of religion, claimingatithe establishments were
immoral. The most high-profile attacks occurredakarta on October 5,
2002” (U.S. DOS 30 Oct 2003). According to an Aicle, the Government
of Indonesia charged the FPI leader, Habib Rizieth “inciting violence,”

and he is currently on trial in Jakarta. “[In jéging the attacks,
Rizieq]...claimed to be destroying immoral establisims that were allowed
to operate with the support of the police. But a@etiors claimed he was only
doing the bidding of the police, who were angrestablishments that refused
to pay protection money” (Casey 8 May 2003).

According to the Boston University professor, tiseablishments in Jakarta
that were attacked by the FPI were typically Chérewned [Chinese
Indonesians tend to be Christian], but the attaek® largely economically
motivated.

The professor said that there were always police wére very unhappy with
“freelance deal-making” between high-ranking policenmand officers and
extortionist groups such as FPI, and that seritwysipal confrontations
between some police officers and the FPI maddehision clear. He also said
that the police were not engaged in these extositiemes for religious but
for economic reasons, and that the schemes wespnasored at the
institutional level of the police force (Profes&r Oct 2003).

The professor also said that, in a couple of irc#anthe FPI have attacked
Christian churches in Jakarta, though not unden#ime “FPI1”. The FPI also
burned down an evangelical Christian school in daka late 2000 or early
2001. The professor’s impression is that the F@less active today because
while they once enjoyed the blessing of high ragkirembers of the
Indonesian armed forces, this backing has dimiigbat not disappeared)
(Professor 30 Oct 2003).

The professor said that the Indonesian police lgasatly improved their
efforts to protect ordinary citizens and have beeaonore assertive in their
efforts to curb activities of criminal gangs whoeogted under the garb of
Islamist activists. He feels there is “discrimiati against Christians in
Jakarta, but not “systematic persecution” and tieatituation has
“significantly improved” over the last year partlye to improvements in the
Indonesian police force. The professor indicated the situation in the
Moluccas and Sulawesi, where there has been teab-eeligious violence
involving Muslims and Christians (although not tggdly Chinese Christians),
is very different from the situation in Jakartagdhat he is not seeing
systematized mistreatment of Chinese Christiadslkarta (Professor 30 Oct
2003). (US Citizenship and Immigration Service 2008lonesia:
Information on Attacks by Muslims Against a Chin€keistian
Neighborhood in Jakarta in September 2002, andded#rotection of
Chinese Christians in Jakartda4 November.
http://uscis.gov/graphics/services/asylum/ric/doentation/IDN04001.htra
Accessed 2 December 2005).



FINDINGS AND REASONS

The applicant’s claims are based on the Convemfionnds of race and religion. His case is
essentially that he was attacked and seriouslyadjtor the reason of his Chinese ethnicity
and Christian faith. He fears further harm for thesasons if he were to return to Indonesia.

Based on the available evidence, the Tribunal @sdbpt the applicant is a national of
Indonesia. The Tribunal also accepts that he isieally Chinese and a Christian.

The Tribunal accepts that the applicant was amicti a horrific mob attack during the
course of which he was assaulted and his businesse&t ablaze. The Tribunal accepts that
as a consequence, he suffered extensive burns bty and his business was destroyed.
The Tribunal accepts that this incident has hadwamatic impact on the applicant’s life and
continues to cause him much anxiety. The Tribuneépts that the harm suffered by the
applicant is serious enough to amount to persetdiiothe reason of his race and/or religion.
That said, the applicant did not claim to haveengidl any other harm in the following years
that he remained in Indonesia. He travelled to mlistwhere he has spent most of the last
10 years and did not suffer the impact of the riothe late 1990s.

Indonesia has a long history of state sponsorextigigiation against ethnic Chinese
Indonesians which dates from the colonial periodl tiat government discrimination against
ethnic Chinese increased further during the pesidtie authoritarian Soeharto government
(DFAT Country Information Repqgrindonesia: treatment of minorities, ethnic Chen&s
ethnic Chinese Christians, 12 December 2001 [CX8)4&here is no doubt that racial
hatred against the ethnic Chinese minority frometbmtime has had serious consequences
for the members of that minority. Many ethnic Clsi@éndonesians, including the applicant,
were singled out for harm in the past and theipprties looted and destroyed. The Tribunal
has no hesitation in accepting that there are Mughoups and individuals in Indonesia
whose practices deviate from mainstream Islamiefsednd that Indonesia as a multiethnic,
multireligious society, historically, has experiedooutbursts of religious intolerance and
violence (see International Religious Freedom Rigptleased by the Bureau of
Democracy, Human Rights, and Labor, US DepartmiStaie, October 2001).

That said, the country information consulted byThiéunal suggests that although some
structural discrimination remains in areas, sifeedra of former President Abdurahman
Wabhid the discrimination against Chinese Indonesiamlecreasing. Several laws that
discriminated against the ethnic Indonesian Chihese been scrapped and in the 2004
elections, there were several parties that opdalgned to be representing ethnic Chinese,
something that was unheard of during the rule ohér president Suharto. There is no
indication that the current government and Pregidfexhoyono are taking a different
approach to the former President Wahid in advogatierance as the government officially
promotes racial and ethnic tolerance.

The country information before the Tribunal alsdigates that although the majority of
Indonesia’s inhabitants are Muslim, it is a secalad not an Islamic state. Constitutionally,
the rights of Christians are protected and Islaiécountry traditionally has been
moderate. While in some areas, such as Ambon artcht&ulawesi, conflict between
Muslims and Christians has resulted in a horrigatth and injury toll, this is not the case
throughout all of Indonesia. The influence of extrgt and violent Islamicists is in fact on the
decline and that those responsible for such videmwe being brought to court. All post-
Soeharto governments have endorsed a commitmesiigmus tolerance and have, when



necessary, deployed resources to clamp down omdination of religious intolerance or
sectarian violence, and to prosecute those fouspbresible (‘Indonesian police arrested 13
suspects over Christmas Eve bombings’ Agence FiBnesse, 14 September 2001;
‘Indonesian gets death penalty for botched bordxkit Asian Political News , 20 May
2002; “Govt backs firm action against Ambon prowecas” The Jakarta Post , 7 May 2002,
Robert Go, “Indonesian churches and cops beefayrigg’, Straits Times , 23 December
2003; “Bashir charged with bomb plots in IndoneSimgapore”, Agence France Presse , 14
April 2003; “Court jails Makassar bomb suspectI8ryears”, Agence France Presse , 22
December 2003; US Department of State report arrational Religious Freedom Report
2005, Released by the Bureau of Democracy, Humght&iand Labor; Karen Michelmore
and Olivia Rondonuwu , JI militant dies in shoot-auth police, Sydney Morning Herald, 22
March 2007; Indonesia has DNA of terrorist suspec&/dney Morning Herald, 26 March
2007, 20 years for beheading three Christian gidsMarch 2007,
http://www.canada.com/topics/news/world/story.hia#20e94b13-f3ce-41c8-8437-
567977ecd8fa&k=43246

The Tribunal accepts that there has been an ircigashristian places of worship being
vandalized or forcibly closed by local Muslims. Hawer, President Yudhoyono has called
on all ranks of the government and the communifyrévent violence against religious
worship. Yudhoyono had also ordered the Religioffais Minister Muhammad Basyuni
and local administrators to find a quick solutiorthie closures of Christian places of
worship.

Whether or not President Yudhoyono will remain di ke replaced and whether or not this
will result in further unrest that is likely to cseithe applicant harm is a matter of pure
speculation and the Tribunal is not satisfied thatapplicant faces a real chance of serious
harm that is essentially and significantly for an€ention reason or reasons. Based on the
evidence before it the Tribunal is not satisfieat titne applicant faces a real chance of
persecution for the reason of his Chinese ethn@it@hristian faith if he returns to Indonesia
now or in the reasonably foreseeable future.

Moreover, as the Tribunal put to the applicantathearing, there have been marked
improvements in the way the police respond to ethnd religious violence. The Indonesian
police have greatly improved their efforts to podterdinary citizens and have become more
assertive in their efforts to curb activities ofwinal gangs who operated under the garb of
Islamist activists. Country information before thibunal indicates that the authorities take
appropriate action to arrest and charge thosetintenausing sectarian violence, as well as
to take pre-emptive security measures. There isragng evidence that the Indonesian
authorities are moving decisively to investigatd aharge those suspected of involvement in
ethnic or religious violence and continue to areast charge those associated with sectarian
violence (“Police arrest more JI members, seizesgund explosives”, Agence France Presse,
23 April 2003; Nana Rukmana, “Some 3,000 policetliontop terror suspects”, Jakarta
Post, 3.11.04). The Tribunal has considered thé&cgmp's claims that the police only

provide protection to the ethnic Chinese upon reegibribes. However, there was no
persuasive evidence before the Tribunal to inditaethis practice, if still current, is so
pervasive that it renders state protection extemo@thnic Chinese and Christians
inadequate. The independent evidence before theidal makes it clear that while responses
by the security forces may not be satisfactoryllinrespects at all times, the government is
willing and able to protect its citizens irrespeetdf their ethnicity or religion. This evidence
does not support he view that at times of unresptlice are like to arrest victims of



violence. The Tribunal, therefore, is satisfiedtti the applicant were to face harm from
private individuals on the basis of his ethnicityreligion, adequate state protection is
available to him in Indonesia.

For the reasons outlined above, while the Tribacakpts that the applicant has suffered
serious harm in the past, it is not satisfied thate is a real chance, now or in the reasonably
foreseeable future, that he will face persecutioimdonesia for the reason of his race or
religion. The Tribunal is not satisfied that theobgant’s fear of persecution in Indonesia is
well-founded.

The applicants’ family live in Australia and are #iralian citizens. He has lived in Australia
for the past 10 years and has no relatives withmvhe is in contact in Indonesia. His past
experiences have left a lasting impression on mchree appeared to be traumatised and
highly stressed at the hearing. All these facteay give rise to humanitarian arguments in
favour of the applicant’s desire to remain in Aab&. However, the Tribunal’s role is limited
to determining whether he satisfies the criterratti@ grant of a protection visa. A
consideration of his circumstances on other grousmdsmnatter solely within the Minister’s
discretion.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhyaieant.

Sealing Officer’s I.D. PRECSA




