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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958 (the Act).

The applicants, who are mother and three childespectively and who claim to be citizens
of Indonesia, arrived in Australia (the fourth-natragplicant was born in Australia). They
applied to the Department of Immigration and Citteip for Protection (Class XA) visas.
The delegate decided to refuse to grant the visdsatified the Applicants of the decision
and their review rights by letter dated the same da

The applicants applied to the Tribunal for reviehe delegate’s decisions. The Tribunal
finds that the delegate’s decision is an RRT-reaigl@ decision under s.411(1)(c) of the Act.
The Tribunal finds that the Applicants have mad@lad application for review under s.412
of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéhefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tlf@r purposes of the definition.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
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himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsludes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Departmental andumal files relating to the applicar@nly
the first named applicant has made specific clainder the Refugees Convention, her
children relying on their membership of her famBar convenience the first named
applicant will be referred to as the applicant.

Claims as set out in the protection visa application

In her protection visa application the applicaates that she was born in Jakarta30 years
ago. She claims to have lived at one addresskertafor 10 years and at another address,
also in Jakarta,for the following 8 years. Sheaadatks that she attended primary school then
secondary schooluntil she was 16 She lists hetaymgnt history as ‘home duties.” She
gives her marital status as ‘married’ and togetidn her children, lists her husband, parents
and siblings as living in Indonesia.

The applicant’s substantive claims may be summawasdollows:

. Her parents were strict Muslims.

. Her father arranged a marriage for her in the €2080s and had met her
husband on only two previous occasions and didwslt to marry. Her
husband subjected her to severe violence fromefgenhing, beating her at
least once a week. Sometimes these beatings weresevere, leaving her
with multiple bruising. He frequently forced herhave sex with him. She
told her mother about these beatings but she @tstsiat her marriage would
improve over time.

. He entered into a second marriage and his secdedived with them for a
short time before she suddenly went missing.

. Whenever she threatened to report him he woulcténeto have other people
witness that she was a prostitute.

. Her husband was a pimp and would frequently briogtitutes to the house,
including at times when the applicant was pregnahen they were in the
house she would be locked in her room. She beaibeenvould sometimes
marry and then later divorce these women as a ndnging them into his
business. He would become very angry and beathen she tried to enquire
about these matters.
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. She received no support from her parents or otdraily members. Her father
blamed her for her predicament and accused hestdieing a good Muslim.
Her mother advised her to be patient and nevesftse her husband sex.

. She ran away to her parents’ home but they triexbbal her back to her
husband. She ran away from her parents to havelaut was eventually
taken to see a religious leader (the Sheikh) whomed her to her husband.
She was savagely beaten and locked in her roomiedek where she was fed
only once a day. She spent many years as a prisoher husband’s shop or
at home

. Her sister secretly reported the situation to thiecp but they said the
applicant’s husband was the boss and that shedshstgn to him. In early
2006 she saw a police officer in the shop talkmber husband and
recognised him as someone who was frequently tbere,her house, in
plain-clothes. When she asked her husband abeytaliceman he became
angry and hit her. She threatened to call thecpolHer husband left, taking
the children, and shortly afterwards the policeroame into the house and
sexually molested her.

. Following this event her husband let a man intorbem. This person raped
her at knife-point and returned the next day tsd@again.

. She became pregnant with her third child and teldhusband that, if the
policeman was the father, he and her husband wimuid trouble. Eventually
her husband agreed to let her leave with her @nlthlecause he was afraid she
would cause a problem with DNA testing.

. She does not wish to return to Indonesia becauséah suffered violence
from her husband and has been forced into prastitut

Claims as Sated at the Hearing

The first named applicant appeared before the hebto give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Indonesian and English languages. The applicantisation agent was present at the hearing

The Tribunal asked the applicant about her famiguenstances and her education history.
The applicant stated that she started school aghef 7 and she had 9 years of education.
She stated that she did 3 years of high schootlatdhe remaining years were primary
school education. She stated that she finishedodemd after she completed school she
remained at home and was involved in home dutidsagristing her mother.

In respect to her family the applicant stated st has a sister and an brother. She stated
when her sister was born and whenher brother wias [#he stated that her sister was
married some years after her in Jakarta and livessiver husband. She stated that her
brother lives with her mother also in Jakarta aadshunmarried. She stated that her father
passed away in 2005. She stated that her motlddsrather run a small business sellingfood
She stated that this was the business of her fadfere he passed away. She stated that her
sister has two children and that her sister’s hogheorks inmanufacturing.
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The Tribunal asked the applicant about contact ivthfamily since her arrival in Australia.
The applicant stated that she has no contact wétiamily. The Tribunal noted that in her
protection visa application she indicated thatdbes have contact with her family. The
applicant stated that she had contact with herljawhen she arrived in Australia. She stated
that she had contact with her mother but she doekave any contact with her husband.

When asked about contact with her mother she stagdt was brief and she merely
informed her mother that she was safe and welltlaatcher children were also safe and well.
She also stated that her husband has found outhHeeabouts in Australia The Tribunal
asked the applicant what her husband thought di®uteing in Australia and how he came
to know that she was in Australia The applicaatest that she once told him some time back
that she was going to come to Australia The Trabagain asked the applicant how he
would know that she was in Australia now. Sheestdhat she had told him earlier that she
would come to Australia but also that he has maa¢act with Indonesian people here in
Australia and they have informed him about her whbouts and the children.

The Tribunal asked the applicant how these Indamngseople in Australia know her and

know him. The applicant stated that she has fedrate from Indonesia in Australia and that
they also know her husband and that her husbangduken with these people and was
informed of her whereabouts. She stated that she dot want to go back to Indonesia or
have contact with her husband because he will nrakéle for her again. She stated that she
left him because he was abusive to her.

The Tribunal asked the applicant whether her huskants her to return and to be with her.
She stated that he does want her to go back to3tme stated that when she told him that she
was leaving he promised to reform and improve Bisaviour and asked her to stay. She
stated that she has daughters and a son andnkadaaghter was born here in Australia She
stated that he still wants her to return.

The Tribunal asked the applicant how her mothéralebut her coming to Australia and
leaving her husband. She stated that her motlpgosts her decision. The Tribunal asked
the applicant what her decision was that her mahpports and why she decided to come to
Australia. She stated that she decided to comeaistralia and leave her husband.

The Tribunal asked the applicant if she consideasin coming to Australia she was also
leaving her husband. The applicant stated thattizasshe considers that she had left her
husband. The Tribunal asked the applicant whethemhas undertaken any enquiries or
started any divorce proceedings. The applicatedthat she has not because she does not
understand how to instigate any divorce proceediygserself.

The Tribunal asked the applicant how she had dddimleome to Australia and how she
worked this out for herself. She stated that stendt work it out and did not know how to
come to Australia. She stated that she has aveelaho assisted her to come to Australia.

The Tribunal asked the applicant for details of Hww relative arranged for her to come to
Australia or why her relative arranged for her éone to Australia. She stated that her
relative has a friend in Australia and that thierfd invited her to come to Australia. She
stated that this happened inthe months beforeedtfot Australia. She stated that her
relative through a friend in Australia, organiskd visa for her to come to Australia and to
stay. She stated that her relative is female aadied The Tribunal asked the applicant why
her relative organised for her to come to Australiie applicant stated that her relative
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knew that she was depressed and felt if she cardadtralia this would help her. The
Tribunal asked the applicant about payment of ttiara. The applicant stated that her
relative paid for her airfares and arranged tha aisd went with her to the passport office to
organise the passports.

The Tribunal asked the applicant about her husisakibwledge of these arrangements. The
applicant stated that he didn’t know and she diteilthim anything until she knew for

certain that she would be coming to Australia drhtshe told him. The Tribunal asked
when she knew for certain that she would be cortongustralia. She stated that after her
relative told her everything had been organisedthadisa was organised then she told her
husband. Asked how the husband reacted to thessal that he asked why she was leaving
and asked her to stay and promised that he woubgrétbusive any more.

The Tribunal asked the applicant if she told hethhan The applicant stated that she did and
her mother had told her it was her decision andaghdd support her. Asked about her
brother’s reaction she also stated that her brathpported her decision to come to Australia.
The Tribunal asked the applicant if they understabg she was coming to Australia. The
applicant stated that they did. She stated thiabadjh her husband has promised to behave
better she decided to go ahead and leave. Sleel $hett she hadn’t told her husband of her
intention to leave the country until she got heavaind then she told him and that he insisted
that she not leave. She stated that he now haaaterthrough friends here in Australia and
asks about her. Asked what would happen if shetavge back to Indonesia she stated that
she is scared of him and concerned that he witlthesive again and that she is not safe and
secure in Indonesia.

The Tribunal put to the applicant that, given thia¢ saw her move coming to Australia as
leaving her husband why she hadn’t taken any stepards divorcing him. The applicant
stated that she doesn’t know anything about sualgshand that she doesn’'t have enough
money to go through divorce proceedings. The apptiwas asked if her relative knew of

all her circumstances. The applicant stated teatdlative did know what she had gone
through in her marriage and for this reason orgahfer her to come to Australia. She stated
in Australia she feels she has a safe and sedere li

When asked how her relative reacted to her acaoginofiincidents and abuse by her husband
in her marriage she stated that her relative teldd be patient and had pity for her and then
eventually organised the visas for her to comeustralia. She stated that her relative
thought that this was the best way for her to dethl her situation. The Tribunal asked the
applicant whether she told her relative everythihag had happened to her in her marriage.
She stated that she did. In regards to her matieestated that she only told her mother
some of the things at the beginning and her mdtiérer to be patient but she didn’t
continue to tell her mother about the abuses imteriage because her mother was elderly
and concerned. She stated that she did tell srsibout events and her sister told her to be
patient.

The Tribunal noted that she had provided a martegsk in respect to her marriage to her
husband and asked whether she had the originalagplecant stated that she did. The
Tribunal asked her how her husband felt aboutdieng) the marriage book. She stated that
2 marriage books are issued, one for the husbahdrma for the wife. The Tribunal asked
the applicant about her passport. She statedhénaklative assisted her to acquire the
passport for herself and for her two children. Thi&unal asked her if this was her first
passport. The applicant stated that no, she Ipadsport issued earlier. The Tribunal noted



37.

38.

39.

40.

41.

the passport indicated that her first passportissaged to herseveral years before she came to
Australia. The Tribunal asked the applicant why Ishé this passport at that point in time.

The applicant stated that she had organised a@asdhat time just in case she needed it
badly. The Tribunal asked the applicant if shelddne more specific about this. The
applicant stated that she just had it organisexhge she needed it. Asked about the
organisation of the passport for her children ghted that her relative assisted her with this
and also that her relative assisted her with teas/to come to Australia and the airfare.

The Tribunal put to the applicant that it seemedsuial that her first step in regards to the
abuses in her marriage was simply to leave thetcpand to come to Australia and bring the
children with her. She didn’t seem to have engageadtermediate steps and she had made
no effort to for instance leave her husband andrderhim. The applicant stated that she had
once escaped from her husband and her family hathesl her to him. The Tribunal asked
the applicant when this had happened. She sta#datthe early days of her marriage.
Asked if she meant by this that some time in 20@lapplicant stated yes, that in the early
stages of her marriage she had gone to her patemts but her parents had returned her to
her husband. Asked if she had attempted any atleesures in regards to escaping the
abuses of her marriage she stated that she did@hgthing else. She stated that people told
her that her husband would change his behaviouhddidn’t change.

The Tribunal asked the applicant if she ever soagkthelp. The applicant stated that she
did not. She stated that she wasn’t allowed towaad that her husband kept her inside the
house so that she wasn't able to seek any help. Tfibunal noted that however she had told
everything to her relative and wondered whetherdélative had attempted any measures
other than arranging for her to come to Australiardghe years of her marriage. The
applicant stated that at the beginning her relgtigefelt pity for her and it was only that
when her circumstances didn’t improve her relatikganised for her to come to Australia.

The Tribunal put to the applicant it still seemedgwhat incongruent that if she was in an
abuse marriage for so many years that her relatiletold her to be patient and then
organised a visa to Australia. The Tribunal puthi® applicant in her account of events she
does not seem to refer to any intermediate step@mnpts to remedy her circumstances
other than coming to Australia The applicant stdkait she needed to escape. She stated
that she also felt that her husband would chandendren she realised he wasn’t going to
change but would continue to be abusive she haxption but to leave. She stated that he
would bring women to the house and he would beatdwlarly.

She stated that when she told her mother aboubhénismother only comforted her but did not
offer her any solutions. The Tribunal noted tmahér protection visa application she stated
that she had left her husband on a second occasthad gone to stay with her relative but
the relative’s husband had returned her. The Tiabnoted that in her account to the
Tribunal she claimed that only on one occasiongteleft the marriage and that was to go to
her mother’s house. The applicant stated thahaddorgotten this detail. She stated that
when she did go to her relative’s house the husbawidher to the local Sheikh who returned
her to her husband.

The Tribunal noted that the applicant has beenustralia now for over a year and noted that
she had given birth to a baby here in Australia Thieunal asked the applicant whether she
received any medical attention over and abovedhgiving birth. The applicant stated that
she had seen a doctor in the later stages of @gnancy and at the birth of the child but that
she has not received any other attention. Thaagmlwas asked whether it was true to say
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she was in good health. The applicant statedyd®she is in good health. She stated that
she found living in Australia safe and happy. Thi&unal asked whether she had any
psychological difficulties or had seen anybodyaspect to psychological condition. She
stated that she felt happy in Australia.

The Tribunal asked the applicant how she manageddially. She stated that she receives
financial assistance from Organisation B. The Uméd put to the applicant that on reading
her claims in her application for a protection visseemed that she had gone through very
traumatic experiences and wondered whether shedwaght any help or needed any medical
attention in regards to these experiences. Thkcappstated that she had not gone to a
doctor yet or seen anybody about these.

The Tribunal asked the applicant whether there wengs that she wanted to tell the

Tribunal about, that the Tribunal hadn’t asked duggstions about or was there anything she
wished to elaborate on. The applicant statedrtbathere was nothing further she wanted to
elaborate upon. She stated that her husband &debther to other men and that her husband
wasn’t sure about the father of the third chilcheTTribunal noted that in the birth certificate
she has given her third child the same surnamerasther two children and her husband as
the father. She stated that she did this becdwese/anted things to be different and more
secure in Australia but that she was not surehtbatas the father of her third child.

The Tribunal put to the applicant that it seemedsuial that he was ready to let her go. The
Tribunal noted that in her application she refetetieing kept prisoner and earlier in the
hearing stated that he didn’t let her out of thad® Given this the Tribunal wondered why
her husband let her leave the country with thear tlvildren She stated that she had told the
husband when she had all her papers and docunezwlg to come to Australia that if you
don’t let me go | will tell everybody about yourdbehaviour. She stated in this way she
threatened him and he let her go.

The Tribunal asked the applicant what she meatfitdtlyeveryone” She stated that she
would tell the neighbours, the local residents,gleple in the village and also the police.
The Tribunal asked the applicant what it would méahe were to tell everyone about his
bad behaviour and why would this act as a threhinto She stated that he would certainly
be in trouble he would be reported to the police #rat he would be jailed for what he did.

The Tribunal asked the applicant whether this thneaked. She stated that yes, when she
threatened him that she would tell everyone anddwdd be in trouble he let her come to
Australia with the children.

The Tribunal put to the applicant if she thougle plolice would arrest him and he would be
in trouble why then did she not go to the policewtlhwhat he had done to her. She stated
that she was threatening him but she didn’t raatigerstand how the law works. She also
stated that the law in Indonesia is on the sidd@fich people not on the side of the poor
people. She stated that it is only the rich pewagie are able to secure that the law would
operate for them not for the poor people.

The Tribunal put to the applicant that the thresnsed to work on the husband in that she
threatened he would be in trouble with the policd ke therefore allowed her to come to
Australia with their two children, therefore it ds@em that he at least believed that she could
gain protection from the authorities. She staled $he didn’t threaten her husband until the
point when she was about to depart.
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The Tribunal asked the applicant whether she maeléhreat to her husband before or after
she obtained the visas. The Tribunal noted th&ahthe information indicates that where a
sole parent was travelling with the children thieentparent had to consent before visas
would be issued. The applicant agreed that hdrdngshad consented to the children being
issued with visas.

The adviser was asked whether she wished to comieatagent put to the Tribunal that the
Tribunal’s concern that the applicant hadn’t unaleeh any divorce proceedings needed to be
put into cultural context and that it is very difiit for a female to initiate divorce. She stated
that in Islamic countries males can proceed wittoiie it is very difficult for a female.

The Tribunal noted that country information on doin Indonesia indicated that grounds
for divorce in cases of religious marriage suckthasapplicant’s included the husband
committing torture against his wife, the husbandisiaing and the husband not being able to
obtain basic necessities of life. Given that trgreeinds refer to the husband’s failures it
would seem that there were reasons and abilitwéonen to secure a divorce.

The advisor repeated her belief that culturallyass very difficult for a female in a Muslim
country to initiate divorce proceedings againsthesband and that this would account
particularly in the lower class as opposed to uppieldie class and this would be why the
applicant had not proceeded with any divorce.

The Tribunal put to the applicant that the Tribulmadl concerns about her claims at two
levels. The first related to whether or not she &gperiences in her marriage she so claimed.
The Tribunal noted that in her protection visa a&gion she refers to traumatic experiences
she claims to have been subject to in her marirageding raped at knifepoint and
prostitution she did not seem to exhibit any sighsauma and has not needed any medical
attention here in Australia.

The Tribunal also has concerns about the factsiwathad not, on her own account, taken any
steps to avail herself of state protection, in & used the threat of police to get her
husband to let her come to Australia with the aeiidbut did not seem to have over so many
years initiated any other measures to gain prateair help from her husband.

The Tribunal put to the applicant that these poamid the inconsistencies in some of her
evidence already discussed in the hearing couttitte@Tribunal not to accept that she was
in a violent marriage as she so claimed.

The Tribunal also put to the applicant even if Thbunal accepted that these events had
happened she had not, on her own evidence, takemaasures to avail herself of state
protection, but in fact believed that state praotectvas available to her by using this as a
threat against her husband to come to Australia. Tiribunal put to the applicant that this
could indicate that in fact she was able to avaibhlf of state protection but had made no
attempt to do so.

The Tribunal also put to the applicant the Tribuiosaind her account unrealistic or
unbelievable in that she is able to threaten heband to come to Australia but takes no
other intermediate steps in the years of what &hims to be a very abusive relationship and
that the husband readily consents to her comidgusiralia with the two children despite the
fact that up until that point in time he had kegt prisoner and severely abused her.
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The Tribunal indicated that it would carefully catex her claims for protection but had
concerns about her claim to be in need of protedticAustralia.

The adviser indicated that she would made a fugbhbmission to the Tribunal on the points
discussed. The Tribunal indicated that it woukbdbok carefully at divorce laws in
Indonesia. The applicant indicated that she wpubdide to the Tribunal the original
documents, photocopies of which were provided ftbenDepartment file. The adviser gave
an undertaking to make a submission within two week

The applicant through her adviser provided theioaigmarriage book but made no further
submissions.

Country Information
Domestic Violence

Acts of domestic violence against women in Indoaese criminalized under thew on
Domestic Violence of 2004 (Law No. 23/2004).

A range of women'’s legal support groups are opagdti Indonesia, with readily available
contact details, and which are frequently engageMareness campaigns alerting women in
Indonesia to the availability of aid in mattersateig to domestic violence.

In December 2003 the UN Development Fund for WolliIFEM) reported on the
number of government and non-government servicetadle to female victims of domestic
violence as follows:

* Women’s Help Desks (Ruang Pelayanan Khusus, or RPPpglice offices. As of May
2001, there were 163 Women'’s Help Desks in polfGees in 19 provinces.

» Crisis centers in hospitals in Jakarta, Yogyakamtal, 30 other cities.
» Shelters for survivors provided by Rifka Anissa &IHAP, two women’s NGOs.
» Legal aid assistance provided by LBH APIK, a wonsedGO.

The UNIFEM website also lists the contact detafla aetwork known as Mitra Perempuan
(MP; Women'’s Crisis Centre) which provides: “a pHlene hotline, counseling, temporary
shelter, advocacy and support”. Contact numberd§ifs hotline, were recently reported on
in The Jakarta Post on 23 December 2009.

This news report provides information on the praced for accessing state protection in
matters of domestic violence and comment, fromhtteed of Mitra Perempuan, Rita Serena
Kolibonso:

Under prevailing laws, a woman claiming to haverbgleysically abused must first report the
case to the police.

The police will then give the victim a letter tajreest physical or medical examination at a
hospital.

The hospital may only send the exam results tgpttee, who will then use it as evidence to
follow up on the victim’s report.

A victim, however, must have the examination ansa®possible, because injuries more than
three days old are not legally considered evidence.
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[Country information and sources relating to Orgation A deleted in accordance with s431
of the Migration Act].

Divorce

Women are able to initiate divorce in Indonesia Agn®luslims divorce is governed by
Muslim law and may be settled in Muslim courtsas ,with non-Muslims, in government
civil courts. Where the marriage involves a Mustiouple the woman would be expected to
initiate a process known asrai gugat. A husband initiated divorce is known@esai talak It
would appear that women are initiating divorcenddnesia in significant numbers and
without complication. On 5 February 2009 thdo-Asian News Service reported that: “In
Indonesia’s second-largest city, Surabaya, 80 pexfet8,374 recorded divorces were
initiated by women while in the capital, Jakart@men filed 60 percent of the 5,193
divorces”.

Visitor Visa requirements for children

In order to obtain an Australia Tourist Visa (sw@sd 676) a sole parent travelling with a
child would be required to obtain the consent efdkher parent. Such permission can be
obtained either by completion of “1229 or on a @&ty Declaration or equivalent under the
relevant law of the child’s home country”. The ridions are as follows:

Children under 18 years of age
Consent to travel:

Applications for children under 18 years of age nmevide consent from the non-
accompanying parent/s or legal guardian/s if thielah travelling:

* alone
» with only one parent or legal guardian.

Consent can be provided on Form 1229 or on a $tgtteclaration or equivalent under the
relevant law of the child’s home countiyourist Visa (Subclass 676)’ (undated),
Department of Immigration and Citizenship website
http://www.immi.gov.au/visitors/tourist/676/eligily.ntm — Accessed 9 February
2010.

FINDINGS AND REASONS

The applicant’s claims may be summarised as faldvihe applicant claims that she was
forced into an arranged marriage in 2000. She dlaivat her husband abused her, frequently
physically assaulted her and forced her into sek wther men. She claims that she fled to
Australia to get away from this abuse and thalbé seturns to Indonesia she fears further
abuse from her husband. She claims that she camatherself of protection from the
authorities of Indonesia.

The Tribunal finds as follows. The Tribunal findat the applicant and her children are
citizens of Indonesia and that they arrived in Aalst and remain in Australia as non-
citizens. The Tribunal makes this finding on theibaf the applicants’ passport presented to
the Tribunal at the hearing.
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The Tribunal also finds that the applicant is nedrand entered into this marriage in 2000
The Tribunal makes this finding on the basis ofdapplicant’s marriage book. The Tribunal
notes and accepts the applicant’s oral evidendestiearemains married to her husband.

The Tribunal does not accept that the applicantiwmas abusive marriage and that it was
because of the abusive nature of her marriagestieasought to come to Australia to seek
protection. The Tribunal makes this finding for fodowing reasons.

The applicant claims to have come to Australiasttape her abusive husband. However
when asked whether she had instigated any proagetbrdivorce her husband either back in
Indonesia or since her arrival in Australia thelagmt stated she had not. When asked why
not the applicant provided a range of reasons.c&med that she did not know how to go
about it, did not have the money and it is harddomen in Indonesia to instigate divorce
proceedings. As discussed with the applicant ahéaing the country information in respect
to the incidents and availability of divorce in breesia suggests that women (including
women married under Muslim law) do and can read#yigate divorce, most particularly
when subjected to domestic violence. Further, ss @ised with the applicant at the hearing
the Tribunal was struck by the applicant’s abi(iyd that of her relative) to find the
resources, assistance and means to leave Ind@mes@me to Australia in contrast to her
inability to find the resources, assistance oriighib separate herself from her husband and
divorce him. More so, given that the country infatran set out above indicates that women
have the ability to and do instigate divorce indndsia.

When asked about efforts to seek assistance imésia in respect to the claimed domestic
violence the applicant claimed not to know of aagvies to assist her However, the
Tribunal notes that the country information indéesathat there are a number of services and
avenues available to women in Indonesia who areittiens of domestic violence.

When the Tribunal asked for details of her attentpisave her husband the applicant
referred to only one attempt to return to her fgmihom then returned her to her husband.
When it was put to her that her written statemeferred to a further and more significant
occasion (when her relative’s husband sent her tmabkr husband) the applicant claimed to
have forgotten this.

The applicant claimed that there were no avenuew/ikrio her in Indonesia to escape the
abuse she was experiencing from her husband andaheed that she does not know about
the law and that the police would not assist hgaiAst this background however, the
applicant claims that her husband consented tbieging the children to Australia because
she threatened him that she would go to the palicereport his conduct towards her if he
did not consent. She claimed that if she did reperthusband to neighbours or the police he
would be put in prison and that this threat to repon was viewed seriously by the husband
such that he gave his consent.

As discussed with the applicant at the hearintheafapplicant was able to effectively use the
threat of reporting her husband to the police tohgieconsent for her and the children to
leave Indonesia, because he believed, and shetlasdie would face prison it does not make
sense that she did not, at an earlier point in,tiegort his claimed abuses and avail herself
of the protection of the state The applicant ditiprovide an explanation as to why she
would threaten to go to the police as opposed tmgbe police and seek protection from the
harm she claims to be fleeing.
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The applicant claims that she endured so many yéans abusive marriage. The Tribunal
notes that the applicant has detailed in her viristatement a level of abuse which she did
not make out at the hearing. At the hearing thbuiral noted that the applicant had given
birth to her third child here in Australia and hadeived medical care in respect to the birth.
When asked about her general health and generahgsgical state the applicant indicated
that she was in good health and had not sougleoguined any medical or other care over and
above that relating to the birth of her third chi&he indicated that the only assistance she
had sought in Australia was financial assistanomfOrganisation B. The applicant’s general
state of well-being does not seem to be in keepitiy what one might expect from a person
claiming to have undergone the experiences thecgmplhas claimed in her written
statement of sustained and extensive physical angsexual abuse over the period of so
many years.

The points set out above, when considered collelgtivead the Tribunal to reject the
applicant’s claim that she was in a violent marmiagIndonesia and that she fled to Australia
to escape this marriage. No claims have been matda cespect to the children; that is the
second named applicants.

The Tribunal notes that the applicant claims thate is uncertainty about the paternity of
her third child. However, the Tribunal notes tha birth certificate indicates that her
husband is the father of her third child and tleatshnamed accordingly. In these
circumstances the Tribunal does not accept thgbdkernity of her third child is a point of
dispute.

As the Tribunal does not accept the applicant’'siclaf past harm at the hands of her
husband or others the Tribunal does not acceptlteapplicant does face harm from her
husband or other members of her family on her netimindonesia for a Convention reason.

In any event, even if the Tribunal was wrong aldertmarital circumstances, or even if her
marital situation was to change in the future,abentry information indicates that the
authorities do provide protection to victims of destic violence and that women are able to
divorce husbands who are violent to them.

Accordingly, the Tribunal is not satisfied that #ygplicants have a well founded fear of
persecution for a Convention reason on their retmindonesia.

CONCLUSION

The Tribunal is not satisfied that any of the aggolits is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicants do not satisfy
the criterion set out in s.36(2)(a) for a protectidsa. It follows that they are also unable to
satisfy the criterion set out in s.36(2)(b). Asytlt® not satisfy the criteria for a protection
visa, they cannot be granted the visa.

DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.



| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahé&sgubject of a direction pursuant to sectic

440 of theMigration Act 1958. PRRRNM
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