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INTRODUCTION

This is an appeal from orders made by the Fedéagjistrates Court of Australia on
11 July 2007 irSZHVM v Minister for Immigration and Citizenshg®07] FMCA 1200.

BACKGROUND

The appellant is a citizen of Indonesia and adiveAustralia on 23 November 2004.
On 22 December 2004, the appellant lodged an atigicfor a protection (class XA) visa.

The appellant claimed that she had witnessedagldctraud during the Indonesian
presidential election of 2004. She reported winat saw to the Komiti Pemilihan Umum
(‘the KPU’), the Indonesian National Elections Corssion, in her local area. She claimed
that the following day she was threatened with liiélashe ‘did not keep quiet’. Days after
that she was assaulted by young men. She suspbetelder report to the KPU had leaked.
She hid at a friend’s place but was then told &wvéethe house because of the fears her friend

held as a result of offering a safe haven to theebgnt. The appellant departed from
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Indonesia. She feared that she would suffer seiawm if she returned to Indonesia and that

the authorities would not protect her.

The appellant’s application for a protection viisdicated that:

. The appellant spoke, read and wrote Indonesianspote Hokkian but did not

otherwise speak, read or write English;
. The appellant required an interpreter in the Ind@relanguage;

. The application was prepared with the assistanc&rain Marzukie, a registered
migration agent, who was the appellant’'s migratégent. Mr Marzukie agreed to

receive all written communications in respect @ittapplication; and

. The appellant’s residential address was nominased5&82-8 Brisbane Street, Surry
Hills. The application indicated that she had beesiding at that address since
November 2004. The appellant’s postal addressneasnated as Suite 201, Level 2,
78 Liverpool Street, Sydney. This was Mr Marzugipostal address as identified in

the application itself.

On 26 May 2005 a delegate of the Minister refusegrant the appellant a protection
visa. The delegate found that the appellant'ssf@are not well-founded because the latest
US State Report for Indonesia indicated that, nbstanding the Indonesian government’s
poor human rights record, observers monitoringeleetions considered the elections were

largely free and fair. Accordingly, the delegatarid:

While it is not impossible that there may have b&@ne irregularities, based
on the independent country information it cannotdaend that the applicant’s
claim would result in a real chance of Conventi@séd persecution should
she return to Indonesia in the foreseeable future.

APPLICATION FOR REVIEW BY TRIBUNAL

On 28 June 2005 an application for review by tlefuBee Review Tribunal (‘the
Tribunal’) was filed on the appellant’s behalf. aftapplication recorded no further claims.
The application indicated that the appellant’'s destial address and address for
correspondence was 45/2-8 Brisbane Street, Sully, Miew South Wales and indicated a
mobile phone number as the appellant's. No adw&es nominated by the appellant as

authorised to act for her in relation to the aplan for review. The appellant appeared to
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have signed the declaration herself on the apmicdorm, and there was no indication that
an interpreter was used in the preparation of ph@ication for review. This was the last

piece of correspondence with the Tribunal that wasted by or on behalf of the appellant.

On or about 18 August 2005 the Tribunal sent aftahon to attend a hearing to be
held on 18 October 2005 to the address for corredgrace nominated in the application for

review. There was no response to that invitation.

On 5 October 2005 the Tribunal phoned a mobilenphaumber and ‘left the
Tribunal’s contact number’. There was no evideingm the person who made the telephone

call about what type of message was left on theilmtdephone.

The Tribunal made no further attempt to contaetappellant on the mobile telephone

number in the application for review, including thve day of the hearing.

On 18 October 2005 the appellant did not atteedchéraring before the Tribunal. The
Tribunal proceeded to make its decision affirmihg tecision under review without taking
any further action to enable the appellant to appedore it. It affirmed the delegate’s
decision on the basis that it could not be satisfiethe appellant’s claims, notwithstanding

that it accepted that some minor fraud occurreéhduhe 2004 election.

APPEAL TO FEDERAL MAGISTRATES COURT

The appellant applied for judicial review of th@blinal's decision by the Federal
Magistrates Court by an application filed on 15 &muaber 2005. The grounds of that
application contested the merits of the appellarg®igee claims and the fairness of the

Tribunal’s decision.

The appellant appeared in person at the hearifugebthe Federal Magistrates Court.
She explained that she did not attend the Tribbeating because she was sick, did not know

the telephone number of the Tribunal, and wasIoenf in English.

The Federal Magistrate found that none of the kgopés grounds was made out and
that the Tribunal properly exercised its discretiorder s 426A of théigration Act 1958
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(Cth) (‘the Act’). The court observed that theependent country information supported the
proposition that there was electoral fraud in Medahich was the area where the appellant

lived.

CURRENT APPEAL

The appellant, in the current appeal, relied ugmenfollowing grounds in her Further
Amended Notice of Appeal:

1. The Court below erred by failing to find that:

a. The Appellant’s migration agent, Erwin Marzukigowingly
deceived the Appellant as to the invitation to hegarefore
the Refugee Review Tribunal scheduled for 18 Oct2b@5 by
the following conduct:

I. Providing, or procuring the provision of, a regintial
address and an address for service for the Appellan
to the Tribunal which Mr Marzukie knew were not the
Appellant’s residential address or an address at
which the Appellant could access correspondence and
were not addresses of which the Appellant was aware
of prior to the Tribunal handing down its decision.

il. Failing to tell the Appellant the time and p&of the
Tribunal hearing failing to disclose the invitatido
hearing dated 18 August 2005 prior to the Tribunal
handing down its decision.

iii. Failing to disclose to the Appellant, prior tthe
Tribunal handing down its decision, that the delega
of the First Respondent had rejected her applicatio
for a protection visa.

V. Failing to disclose to the Appellant, prior the date
of the Tribunal handing down its decision, any
correspondence sent to the Tribunal on her behalf o
any correspondence received from the Tribunal on
her behalf, including the fact that an applicatitor
review had been filed on her behalf.

V. Telling the Appellant that the Tribunal hearimgs
an interview.

Vi. Directing or instructing the Appellant not t@ go the
interview but rather to attend to her work dutiesa
nanny for his child.



vii.  Telling the Appellant not to disclose the fétat she
was working for him at the same time as being his
client in circumstances where he had an obligation
to:

A. tell the Appellant about the conflict of interes

B. advise the Appellant that he could no longer act
for her;

C. advise the Appellant about appointing another
registered migration agent; and

D. cease to deal with the Appellant in his capacity
as a registered migration agent.

b. By the above conduct, Mr Marzukie denied the efapt
access to information that was critical to her apation for
review with the Tribunal and thereby knowingly deed the
Appellant.

C. As a consequence of the above circumstanceipihellant did
not receive and was not aware of the invitatiomht® Tribunal
hearing until she had the contents of the AppeabkBo
translated to her in August 2007. She was theddnjed a
real and meaningful invitation to the Tribunal hewy and this
subverted the Tribunal's obligations to provide Isuan
invitation under s 425 of thidigration Act 1958and subverted
the Tribunal’'s exercise of discretion under s 426A.

2. The Court below erred by failing to find thaéthribunal’s exercise of
discretion under s 426A miscarried because ofatsife to consider
whether the reason for the Appellant's failure tespond to the
invitation to hearing and attend the hearing coblve been due to the
fact that the invitation was wholly in English angas not in a
language that was capable of being understood byAtpellant and
therefore was not a real and meaningful invitation.

3. The Court below erred by failing to find thatethlecision of the
Tribunal was vitiated by jurisdictional error as eesult of the
Tribunal’'s failure to undertake a reasonably opemdaregular
administrative procedural step to provide the Apgrdl with a real
and meaningful invitation to hearing.

4. The Court below erred in law by finding that thppellant received
several letters from the Tribunal in the absencamyf evidence as to
receipt of the letters.

In support of her appeal, the appellant soughtdawe the Court receive further

evidence which was not before the Federal Magestrahe appellant sought to rely upon two
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affidavits, through an interpreter, which set dg factual material she sought to rely upon. |
set out the contents of those affidavits, omitfioignal parts and the exhibits thereto making

my own emphasis of certain portions.

The first affidavit was affirmed on 11 October Z0@here the appellant deposed as

follows:

1. | am citizen of Indonesia.

2. | am 43 years old.

3. | do not speak, read or write EnglisiMy solicitor has prepared this
affidavit as a result of interviews with him on76and 28 August 2007,
and on 6 October 2007. | participated in thoseeimatews with the
assistance of a friend, Juliana Japit who speaki®hesian.

4. | was 40 years old when | arrived in Australrarh Indonesia on 22
November 2004.

5. Before | arrived in Australia, |1 spent my entiife in Indonesia in the

city of Medan which is the main city on the islafd&dumatra.

6. At the age of 19 I finished school in Indoneslalid not get enough
marks to go to University.

7. | subsequently worked selling little trinketsicls as key rings, in a
shack in Medan that | rented until the age of &arg. After that |
worked as a housekeeper to support my two sonsexMyisband did
not support me and my two sons during the periadl tkvas married
to him. | had to get a divorce from him becausedwilarly beat me
while | was living with him. Even though | tried éscape from him
several times, he would find me and beat me. Tleepdid not
protect me from this violence.

8. The main reason | came to Australia on 22 Nown2004, was for
fear of my life and fear of being put in jail indonesia on false
charges.

9. When | arrived in Australia | sought out the iakmce of a Migrant
Agent who could help me to get the protection #hastralia offers
from those in Indonesia who want to harm me. | MetErwin
Marzukie who told me he was a Migrant Agent. Herefl to help me
by lodging on _my behalf an application for a prdiec visa. He
completed my application for protection visa whaghpears at Court
Book pages 1 to 26 and lodged that on 22 Decenfi@g4.2

10. Before Mr Marzukie completed my applicationd@rotection visa the
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following conversation in the Indonesian languagekt place between

myself and Mr Marzukie:

| said:

He said:

| want to apply to stay in Australia perngamly because
| am afraid of going back to Indonesia. Can yolphe
me?

Yes, | can help you do that. How are going to

| said:

support yourself in Australia?

| am looking for work, and up to now | hamet found

He said:

any.

| can help you, would you like to work foe as a live

| said:

in nanny?

Yes, thank you very much, you mean | liveyour

He said:

house?

Yes, but it is very important that youni tell anybody

| said:

about your working for me as a live in nanny beeaus
you and | could get in trouble with the governme@an
| trust you to do this?

Why would we get in trouble with the gowveamt if they

He said:

found out that | was working with you as a live in
nanny?

Don’'t ask questions. Remember that if yaunnot

| said:

support yourself in Australia you will be sent baok
Indonesia, | am offering you a chance to support
yourself in Australia, if you ask questions them yoe

on your own.

| am very sorry, | will not do that agairiYou know that

He said:

| cannot speak English, nor can | read and write
English, and that there is nobody in Australia tican
help me because | do not have any friends or radatin
Australia, and you are my only hope of escapind wit
my life from Indonesia, and even now that | am in
Australia, 1 am still afraid because at any timenlght

be sent back to Indonesia.

Do not worry, leave it to me. In your dpation for the

protection visa | will put your residential addrelssing
that of one of the staff that work for me, you ustind,
because | said, there will be problems if | put ryou
residential address as my house. You just haveisb
me.
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| said:

You know better than me about these thihgsist you

to do the right thing by me. You are the only amne
Australia that is able to help me, | fully rely gou.

He said: Good, | will pay you $450.00 per week, god have

| said:

half a day every Thursday off work. That is, yall w
work for me six and a half days per week as ailive
nanny. _Remember, if you tell anybody about working
for me, then you would most probably be sent back t
Indonesia, do you understand? You tell nobody abou
this.

Thank you very much, | promise | will tedlbody.

The main reason for me claiming to be a refugeas stated in that
application on pages 7 to 10 of the Court Book.loBes a quote of
the reasons | gave:

| left my country for fear of my life for matterbat | should not
have seen.

On the last election day in Indonesia when peopd to
choose a president, like any normal election dappfe lined
up to vote from morning to afternoon. Around 6:BOthe
afternoon | saw a mini truck approaching the pladeere
voting was conducted. Suddenly many people cagripoxes
from the truck and replacing them with those boixsgde the
police booth. | heard some of them saying if mMmstes had
been replaced.

After the counting of votes, | realised that theesl been some
sort of fraud in the voting system when the “orainvotes
were replaced earlier by those people from thektruiccould
not sleep that night as it was unfair that the sdtad been
“fixed”.

The next few days | reported this event to KPU (Kom
Pemilihan Umum) or the election committee in thealdoranch

giving details of what | saw. The next day, | waggproached
by a few persons who threatened to kill me if | diot keep

quite [sic].

| told some of the neighbours about the boxesevAdays later
| was kicked and punched by some young men. | geth#o

run and hide in my friend’s place. A few weekstathe told
me to leave the house for fear that it would ineaher and her
family. | had no choice but to leave the counamporarily.
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[What do you fear may happen to you if you go back?

If 1 go back | would fear for my life as voting frd is a serious
matter that involve many politicians. To shut npe the [sic]
may put me or frame me doing something and sentbnad.

[Who do you think may harm/mistreat you if you gach?]

As the election was won by the current presidertlis&
Bambang Yudoyone, | would think some of his supgrsttthe
local politician and the police who is behind thhegident.
[Why do you think this will happen to you if you gpack?]

If this changing of boxes goes to the media or sather
opposition parties, they will complain and may dachéhe new
election. In order to avoid this, they will shutenup by
sending/framing me to go to jail or silence me Yere’

Mr Marzukie completed my application for a gaiton visa stating my

13.

14.

residential address was 45/2-8 Brisbane Street, BURIILLS NSW
2010, (the Surry Hills address) being the residdntiddress of a
member of his staff known to me as Jenny. | néved at that
address.

During the entire period that | was residinghft Marzukie’s house at
4 Gabrile Avenue, LIVERPOOL, being the period frBmcember
2004 to December 2005, Mr Marzukie passed on t@mhe 2 letters
that were addressed to me regarding this mattdihese letters are
annexed hereto and marked with the letter “A” i<@py of a letter
from the Refugee Review Tribunal dated 21 Oct@B656 (see Court
Book at pp 50-51); and annexed hereto and markéud tive letter “B”
being a copy of a letter from the Department of ignation and
Multicultural and Indigenous Affairs, dated 10 Jmamy 2005 (see
Court Book at pp 27-28). These 2 letters weretravislated to me |
would be able to make sense of only small partshete letters
because my ability to read English is very poord axcept for Mr
Marzukie and his wife, Mrs Fiona Vimala Marzukignew nobody in
Australia who could translate these letters. | dimt want to upset Mr
Marzukie and his wife so | did not trouble themhwiranslating those
letters because | was worried that if | upset tHemwould lose my job
working for them as a live in nanny. | knew thdtlost my job | might
not find any other jobs and when my money ran oubuild be sent
back to Indonesia. | also trusted that Mr Marzukieuld translate to
me those letters if they were very important

Mr Marzukie was a Migration Agent and an acdamh His wife
works with him. | was taking care of his 2 yead dlaughter, Miss
Hermione Teresa Marzukie. She is the only childMofMarzukie’s
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second wife, Mrs Fiona Vimala Marzukie. Mrs. Madieu is
Indonesian, and she was married [sic] Mr Marzukiethe year 2000.
His first wife lives in Wollongong, and she is lo¢ Viethamese origin.
Mr Marzukie has 2 daughters from his first wife,t&&a and Sarah.
One of those daughters is about 14 years old aadther, is about 10
years old. Natasha and Sarah stayed about 2 wieektweir father’s
house. Mr Marzukie’s house is very big. It alss la big back yard.
Mr. Marzukie and his wife have their bedroom upstaiand Mr.
Marzukie's office containing computer equipment gmihters is
located in an upstairs room of the house. My rosas downstairs
next to the garage. Hermione sleeps with thenhénsame room at
night. During the day, when both Mr and Mrs Marewkere at work,
she slept in my bedroom. Hermione went to day oar&/ednesdays
and Thursdays at the World Tower in Liverpool Stieethe Sydney
CBD. On Wednesdays, Mrs. Marzukie takes her tterehat | can
clean the house and do the vacuuming. | canndhdo/acuuming of
the house when Hermione is in the house becaussained of the
vacuuming would wake her up. On my half day @&fiadpa Thursday,
| take Hermione to the day care at the World Tovaeeid at 5.00 pm |
collect her and bring her to the house.

| did not realise until | was interviewed by myrent solicitor on 6
August 2007 that my protection visa was refused bglegate of the
Department of Immigration, notwithstanding thatekeived the Court
Book from the Minister's solicitors prior to the dréng before the
Federal Magistrates Court on 11 July 2007. NeitherMarzukie nor
his colleague Jenny provided me the letter from Blepartment of
Immigration dated 26 May 2005 that stated my appilon for a
protection visa had been refused (see Court Bogk®@9 The first
time | was provided the documents at pages 29 tof #€e Court Book
was by the solicitors for the Minister prior to thearing before the
Federal Magistrates Court which was contained ia @ourt Book for
the hearing. The first time that the significarafethose documents
was explained to me was on 6 August 2007 by mgusolicitor.

As | cannot read and write the English languaaed the Federal

Magistrates Court was aware of this fact, the CoBdok that was
provided to me by the Minister’s solicitors priar the hearing before
the Federal Magistrates Court was in the Englishgaage. Although
| knew that understanding the content of the CoBdok was
important, there was no one available that | knelowould translate
the Court Book to me. As such, | was severelydd@aaaged at the
Federal Magistrates Court because | had no knowdedtjall of the
content of the Court Book. The Indonesian integarerovided at the
hearing before the Federal Magistrates Court wag aeailable to
translate the Court Book to me, and his assistamase limited to the
function of interpreting at the hearing, the guest asked of me and
the replies that | gave.
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| also did not realise until | was interviewleg my current solicitor on
6 August 2007 that Mr Marzukie applied to the Re&udReview
Tribunal on my behalf on 28 June 2005 for a revedwthe delegate’s
decision, notwithstanding that | received the CoBdok from the
Minister's solicitors prior to the hearing beforeheé Federal
Magistrates Court on 11 July 2007. | cannot rétaving signed the
form at Court Book pages 41 to 44 and | do notkhimat | did sign
that form but | cannot be certain about this beeaus do not
understand the contents of the form and therefoyerenollection is
not perfect. The first time | was provided witbapy of the documents
at pages 41 to 44 of the Court Book was by thecismis for the
Minister prior to the hearing before the Federal §fistrates Court.
The first time that the significance of those doents was explained to
me was on 6 August 2007 by my current solicitor.

Mr Marzukie did not put his details as my MiggraAgent in the

19.

application for review by the Refugee Review Triadwat page 43 of
the Court Book, notwithstanding that he had agrdedbe my
Migration Agent.

On about 4 October 2005, two weeks before #wrifg with the

20.

Refugee Review Tribunal that was held on 18 Oct@085, | was
sitting in the dining room at Mr Marzukie's hous@em Mr Marzukie
approached me and stated words to the followineceff

You have an interview with the Department of Immigpn on
18 October

Then Mr Marzukie left the dining room. | then wenmy bedroom to
check the Calender in my mobile phone to see wdabtithe week 18
October was, and found it was a Tuesday which veasny half day
off work. As stated above, my half day off work e a Thursday.

When, on about 4 October 2005, Mr Marzukie tald about the

21.

hearing, as stated in the above paragraph, | thauglwas just an
interview with someone at the Department of Imniigra_| basically
knew nothing about this hearing. Mr Marzukie dmt tell me that it
was a hearing, he said it was an in interview, dmddid not tell me
that it was with the Refugee Review Tribunal. d dot know the
address and the time of the hearing.

Mr Marzukie did not provide me with the invidat to the hearing that
appears at Court Book page 47 to 48 or the docusntimat are stated
to have been enclosed with that invitation. | haeser seen those
documents that were supposed to have been enchy#ibd the
invitation to hearing | did not realise the significance of the intiba
to the hearing until after 15 November 2005 when Marzukie
handed me the letter contained in annexure “A” (§=irt Book at pp
50-51). To date, this letter was the only letteveér received from the
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Refugee Review Tribunal, and there was no brochitteit.

22. Specifically, | had no knowledge until afterN&vember 2005 that this
scheduled hearing wan an opportunity for me to @xpthe basis for
my fears of returning to Indonesia and to answegsli®ons in respect
to my fears. At that time | had no knowledge thiégt was my last
chance to explain the basis for my fears of bearpsasly harmed if |
returned to Indonesia.

23. On Tuesday morning, 18 October 2005, | wasss@dsip to go with
Mr. Marzukie in the morning to his city office $mt he could show me
where to go to the interview. | kept my mobilenghimn my bedroom in
the ground floor of Mr Marzukie's house, and | képswitched off
because Mr Marzukie’'s 2 year old daughter, Hermjosleeps in my
bedroom. When Mr. Marzukie saw me, we had theoviollg
conversation in the Indonesian language being waoodthe following
effect:;

He said: Why are you dressed up?

| said: To go to the interview that you told nimat.

He said: Today is Tuesday, it is not your day affkyyour day
off work is Thursday. Who will take care of Herngo
when you are at the interview?

| said: Can your wife stay with her?

He said: No, | need my wife at work. You have tay svith
Hermione because there is no one else to take afre
her.

| said: | thought going to the interview is impant.

He said: Yes, but this is more important. OK? 6Gatk into
your work clothes.

| said: Alright.”

24. | did not realise that Mr Marzukie had put mghite phone number in

my application for review (see Court Book at pa@g. 41 therefore
never expected that | would be contacted on my lsnghione. One
day when | switched on my mobile phone | saw thHzd a missed
call. | did not realise that, the missed numberswa respect to a
phone call from the Refugee Review Tribunalonly realised this
when, at a date after 15 November 2005, Mr Marzhkieded me the
letter contained in annexure “A” (see Court Book@i 50-51) from
the Refugee Review Tribunal that stated that thesoe would be
handed down on 15 November 2005. On that lettdrad the same
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telephone number as the missed phone number onabyenphone.
Because this letter was in the English languagerghwas no
information, other than the date and the telephoamber that | could
understand.

There was no way for me to go to the intervvemd8 October. | did

26.

not know where the interview was because Mr Maezakver told me
the address where the interview was held. | hadritme with me
and therefore could not take her with me to theriwiew as | did not
have the permission to do that from Mr and Mrs Nli&re. Hermoine
was 2 years old, | could not leave her alone intibase.

As | depended on Mr Marzukie for my liveliheod as | was living in

27.

28.

his house, | dared not oppose him. | also thoutlat since Mr

Marzukie was a Migrant Agent, he would have allowstto go to the
interview if it was very important for my futurétrusted him to do the
right thing by me.

Mr Marzukie knew because | was working as @ iivnanny for him
six and a half days per week, that | was theregweially isolated |
had no friends, relatives or anyone else who | ddalk to about my
concerns, and as such Mr Marzukie knew that | wamptetely
dependent on him for advise and assistance. Duhagentire period |
was with Mr Marzukie, he failed to communicate te amything
dealing with my matter except for pointing out te the date of the
interview | did not ask him anything about my matter beealiwas
afraid that | would upset him and it could get raeksed.

In the morning of 18 October 2005, when | =di that | would not be

29.

going to the interview, | wanted to call up to télem | would not be
attending, however up to that day and until aftérNlovember 2005, |
did not know where the interview was, whom it welite or how to
contact the people running the interview. Mr Mairuhad not given
me any letters that told me these things.

When Mr Marzukie's aunty arrived in about 23Bmber 2005 to take

30.

care of his daughter, Mr Marzukie sacked me and tok that he
would not help me with my Visa any more, and thetd from then on,

on my own.

After | was sacked, | found Ms Shuang Zhant08413-415 Sussex
Street, SYDNEY, a Migrant Agent, who helped me mtlapplication
to the Federal Magistrates Court. Ms Zhang did sio¢ak Indonesian
and | had a lot of trouble communicating with her the English
language as | had no one who could interpret for. mé& was
impossible to communicate to her my circumstanddse first person
that was able and willing to interpret for me inalia, and help me,
was Ms Juliana Japit who | met for the first timeAugust 2007.
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At the Federal Magistrates Court, | said thadid not attend the

The second affidavit was affirmed on 1 Decembé&720vhere the appellant deposed

as follows:

1.

hearing because | was sick. This was not truee rElason why | said
this was that | did not want to break the promisendde to Mr

Marzukie that | would not tell any one that | wasrking for him as a

nanny. At the time, | did not realise that Mr Makie had taken
advantage of me, and that because of his actiomsay be deported to
Indonesia where | could potentially be silencedhasitby ending up in
Jail, or worse, losing my life.

| like to add this Affidavit to the filed Affida that | affirmed on 11
October 2007.

Since affirming the Affidavit on 11 October 20DAave had a chance

refresh my memory, and as a result if there is @nlict between this
Affidavit and the Affidavit that | affirmed on 11c®®ber 2007, this
Affidavit will contain the true information and nibte other Affidavit.

| arrived in Australia on 22 November 2004, azminmenced work
with Mr. Erwin Marzukie on 29 November 2004, dwe-in-nanny.

I commenced work with Mr. Marzukie on the b#si he was looking
for a live-in-nanny.

When | commenced work with Mr. Marzukie, | did know that he

was a Migrant Agent until several days after comeman work, when
on about 3 December 2004, Mr. Marzukie inquired wbamy Visa
while in Australia.

When on about 3 December 2004, | told Mr. Mazakout my Visa,
Mr. Marzukie referred me to another Migrant Agent.

Later on about 3 December 2004, before the otiggrant Agent
commenced his work, that Migrant Agent informed ohéis fees,
which | could not afford as | have just arrived Awstralia, and had
little money with me.

When | explained to Mr. Marzukie that | could afford the fees of

the other Migrant Agent, he said he will do thekvor me, for free.

The following conversation took place when Maridikie told me that
he will act as my Migrant Agent for free:

| said: Thank you very much.

He said: | will be your Migrant Agent provided ypuwomise not
to tell anyone that you are working for me as &4in-
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nanny, otherwise we could get in trouble with the
government. Can | trust you to do this?

Why would we get into trouble with the goweent if

He said:

they found out that | was working with you as &-in-
nanny?

Don't ask questions. If | cannot trusuybat you will

| said:

not mention that you are working for me as a liwe-i
nanny, | will find someone else instead.

| am very sorry, | will not do that agairi¥ou know that

He said:

| cannot speak English, nor can | read and write
English, and that there is nobody in Australia tican
help me because | do not have any friends or radatin
Australia, and you are my only hope of escapind wit
my life from Indonesia, and even now that | am in
Australia, | am still afraid because at any timenlght

be sent back to Indonesia.

Do not worry, leave it to me. In your dpgtion for the

| said:

protection visa | will put your residential addrelssing
that of one of the staff that work for me, you ustiad,
because | said, there will be problems if | put ryou
residential address as my house. You just hayrisb
me.

You know better than me about these thihtrsist you

He said:

to do the right thing by me. You are the only ane
Australia that is able to help me, | fully rely gau.

Good, | will pay you $450.00 per week, sod have

| said:

half a day every Thursday off work. That is, yali w
work for me six and a half days per week as ailive
nanny. Remember, if you tell anybody about working
for me, then you would most probably be sent back t
Indonesia, do you understand? You tell nobody Bbou
this.

Thank you very much, | promise | will tsbbody.

| have worked for Mr. Marzukie from 29 Novemi2®04 to 23

11.

December 2005, as a live-in-nanny.

As stated in paragraph 9 above, Mr. Marzukiedpae $450.00 per

12.

week, and | receive free board and lodging, wotbowt $100.00 per

week.

As stated in paragraph 9, above, | worked for Marzukie 6 days and
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a half per week, where | have half a day off workrg week, every
Thursday afternoon. The time | spent working pey & on average
17 hours per day. The following is a summary efwlork | did at Mr.
Marzukie’s house:

a.

b.

| wake up at 6.00am, and start work about 6mOa

| then go to the kitchen and boil water for Mmd Mrs.
Marzukie, so that they can have hot water for tlceiifee when
they come downstairs.

| then prepare Hermione’s breakfast, who wasualid years
old.

For 2 to 3 days per week | prepare breakfastMor and Mrs.
Marzukie, which includes fresh fried rice and neawd|

By about 9.30am, | take a break of 30 minutekgmjogging
outside the house.

By 10.00am Hermione comes down from her pardm@tsoom
which is upstairs.

| then wash Hermione, and toilet her, and theedf her
breakfast.

| take care of Hermione while Mr. and Mrs. Makimugo to the
office in the city, and they return home by 8.30 pm

While Mr. and Mrs. Marzukie are at the officegd the cooking
for all, the Marzukie family, and | also clean theuse. Most
of the cooking | do when Hermione is sleeping inb@agroom
between 1.30 pm and 3.30 pm.

| also do all the laundry washing and ironingr fthe whole
house.

When Mr. and Mrs. Marzukie come home from tlieeoht
about 8.30 pm, | unload their shopping from thear,cand
they go upstairs to their bedroom to change thiathc

While Mr. and Mrs. Marzukie are upstairs, | haeehave the
food heated so that it is hot when they come ddainssto
have their dinner.

| eat with Mr. and Mrs. Marzukie, and when we &nished
eating, | do all the dishwashing and tidy up thieten.

By about 10.15 pm, once the kitchen is all cl@ad tidy, | go



18

19

-17 -

to do the laundry and do the laundry for all theveds that
were used during the day.

0. | then empty all the rubbish bins in the housd #ake the
rubbish outside.

p. | am responsible for putting the garbage outrgveEhursday
night.

g. Every second weekend, Mr. Marzukie's daughtes this

previous marriage, Natasha and Sarah, come on Rrigight
and leave Sunday afternoon. | have to do extrakwanen
they visit because they leave food all over theddv which
| have to clean up, and when they use the famithirbam
they make a big mess which | have to clean up.

r. When on the weekend Mr. and Mrs. Marzukie gggimy
they take me with them so that | can be with Henmiand so
that | can help them carry their shopping bags.

S. On the weekends, Mrs. Marzukie will not feed nkiene
because Hermione refuses to eat from Mrs. Marzukie,
Hermione only eats from me.

t. By 11.00 pm all the work is finished, | go tallie wake up
the next day at 6.00 am and do the above all ogama

13. Based from the above my income per week fromMarzukie is
$450.00 plus board and lodging worth about $10(80week, a total
amount of being $550.00 per week, for working alddii hours per
week, which means my hourly rate while workingMor Marzukie is
$5.00 per hour, and | am not entitled to sick leavdoliday leave. At
$550.00 per week my annual total income from Mrravkie would be
$28,600.00.

14. On or about 17 October 2007 or 18 October 2@%&r Mr. Marzukie
had been served with this Appeal’s filed documéntseived 3 phone
calls from Mrs. Marzukie, which | did not answemdaan SMS
message from her “Offering me part-time work”, whi¢ did not
respond to.

CONSIDERATION

The first issue in this appeal is the resolutidérine appellant’s application seeking

leave to adduce further evidence in the appeal.

There was debate before me as to the relevanidesagsons that may lead to the

reception of further evidence by reference to almemof authorities: see for exam@er v
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Holmes(1948) 76 CLR 632, at 640-642rnotts v Trade Practices Commissi(i®90) 97
ALR 555 at 612Greater Wollongong City Council v Cow&h955) 93 CLR 435 at 444, and
generallyMurdaca v Accounts Control Management Serviced Rty2007] FCA 577.

Section 27 of th&ederal Courtof Australia Act 197§Cth) (‘the Federal Court Act’)
permits this Court in its discretion to receivetf@r evidence. The exercise of the discretion
to receive further evidence must be exercised jaiircand consistently with the judicial
process. | am not confined to the common law actarations relating to the reception of
fresh evidence. So much is clear from the prims@nunciated i€DJ v VAJ (No 1J1998)
197 CLR 172 at [52]-[53] per Gaudron J in dealinghwan equivalent provision in the
Family Law Act 1975Cth). Nevertheless, there are well-establisheding principles
surrounding admission of fresh evidence which sthaarmally be considered as relevant to
the exercise of the discretion to receive furthedence pursuant to s 27, but which should

not constrain this Court in considering the ovedalnands of justice.

In my view, the demands of justice do not requhlie admission of the further

evidence sought to be relied upon by the appeitarihe following reasons:

@) The further evidence was clearly capable ohdpeidduced by the appellant in the
court below, and there was no justification for #ppellant not raising this evidence

in the court below;

(b) The appellant submitted that the evidence sbtmtbe tendered substantiated two
grounds of appeal. The first ground was that fheelant was denied a real and
meaningful invitation because of the conscious pae by her migration agent on
the basis of the principles I8ZFDE v Minister for Immigration and Citizenship
(2007) 237 ALR 64. The second ground was thatTihleunal’s failure to take a
simple administrative step such as calling the Bgpieon the day of the hearing was
a miscarriage of the Tribunal’s discretion undd26A. For reasons set out later, | do
not consider these grounds of appeal could suceeexl if the further evidence was

received in this appeal; and

(c) There is the desirability of finality in litig@n, particularly in refugee cases involving

late allegations of agent fraud. It is highly dakle that those allegations be tested at
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first instance, and not in the appellate jurisaictof this Court. | understand that the
stakes for the appellant are very high, and that mlay hold subjective fears of
serious harm or even death, by reason of her actioindonesia. The prejudice to
the appellant is a factor to be considered. Rwaii litigation is a significant factor,

although it must be weighed in the balance witheptdispects, including what is at
stake for an appellant. In view of my conclusiassto the other matters relevant to
the reception of further evidence, the considenatid finality simply serves to

support the final view | have reached in this ajbpea

In relation to the ability of the appellant to pide the further evidence and whether
there was a justification in not adducing the fartlevidence in the court below, it is
necessary to examine the position as it existedrb¢he Federal Magistrate on 11 July 2007,

the date of the hearing.

At the outset | indicate that | do not accept astended by the appellant that in the
circumstances of this case, it can be said thagttiend of appeal based upon the High Court
decision inSZFDE 237 ALR 64 was not available because the High Cdacision now
relied upon was not handed down until 2 August 200fe ground itself was known and was
capable of being agitated, even if only formally,view of the earlier Full Federal Court’s
different position. In any event, the reality bétposition is that the appellant, unrepresented
before the Federal Magistrate, probably had no kedge of the legal position, but could and
should have sought to put to the Federal Magistregdrue factual position in support of her
appeal . This, she simply did not do. | do natsider that the fact that the ground of appeal
now sought to be agitated would necessarily hawn hensuccessful before the Federal
Magistrate was the reason that the further evidevm& sought to be adduced was not
tendered before the Federal Magistrates Court. appellant in full knowledge of the facts,
chose to misinform the Federal Magistrate of the position.

It is important to realise that, as the appell&etrself deposes, on or about
23 December 2005 Mr Marzukie terminated the appedaemployment as a nanny and told
her that he would no longer help her in relatiorhés visa, and stated that she was on her
own. Another migration agent was found by the dppeto help with her application before
the Federal Magistrates Court. The appellant sstiggghe had trouble communicating with
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this new migration agent due to language diffi@gtand was not in fact able to communicate

her circumstances to anyone until August 2007.

Be that as it may, the facts and circumstanceasatieanow sought to be relied upon by
the appellant were obviously well-known to her la time of the hearing of the Federal
Magistrates Court. The appellant was no longereurte influence of Mr Marzukie or

dependent on him for her livelihood, and had a negration agent.

Before the Federal Magistrate no mention was mefleny of the facts and
circumstances now relied upon, and the appellastnfiormed the Federal Magistrate that
she was sick and that this was the reason she ooulatend the Tribunal hearing.

The appellant now accepts that this was not tand, says that the reason why she
misinformed the Federal Magistrate was becausealgshaot want to break the promise she
made to Mr Marzukie that she would not tell anytimat she was working as a nanny. She
said she did not realise Mr Marzukie had taken athge of her and that because of his

actions she could be deported to Indonesia witBiplesserious consequences.

| should interpolate that these reasons for nesining the Federal Magistrate were
not sought to be put before this Court on this appe that they were not read as being part
of the evidence tendered by the appellant. Howelierpart of the affidavit containing these
reasons was tendered by the first respondent assidns of the appellant being contained in

her first affidavit as filed (see par 31).

In my view, such reasons could only assist theebgmt, as they seek to provide a
justification for her deliberate misinforming of ehFederal Magistrate. Without such
evidence, this Court is only left with the fact tilae appellant deliberately misinformed the
Federal Magistrate that she was sick, and thistivaseason she did not attend the Tribunal
hearing, with no explanation sought to be madexydaén the reason for the appellant so
deliberately misinforming the Federal Magistratdn the end, nothing turns upon the
acceptance or otherwise of the reasons given mafpellant's conduct before the Federal

Magistrates Court, but | have taken her explanatitmaccount.

If Mr Marzukie still had some control over the afipnt as at 11 July 2007 (the
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Federal Magistrates Court hearing date), and tipelEmt did not have a migration agent to
assist her (even if only in a limited way), | couperhaps understand the appellant
misinforming the Federal Magistrate. However, dyJily 2007 (nearly one year and six
months after being sacked by Mr Marzukie), the #ppefreely chose not to inform the

Federal Magistrate of the facts and circumstanoes nelied upon, and instead said she was

sick at the time of the Tribunal hearing and fas tieason could not attend.

Even accepting that the discretion to accept ththér evidence now sought to be
adduced is very wide, and is not to be limited hyreerating an exhaustive list of relevant
considerations, an important consideration is wérethe evidence was capable of being
adduced by the appellant in the court below andthdrethere is any justification for the
evidence not being adduced. The hearing beforeFdueral Magistrates Court was the
appellant’s opportunity to advance her case, aridrim the Federal Magistrates Court
truthfully of the facts. | am satisfied that thgpallant did have the free choice and the ability
to inform the Federal Magistrate of the facts airduenstances now relied upon. If the
reason for not doing so was because of her pronosdo tell about her employment, that

was not a proper basis for misinforming the Fedeladjistrates Court.

It was argued by the appellant that at the timehef Federal Magistrates Court
hearing the appellant still did not understandgtaeess, the documents, the invitation to the
Tribunal hearing and the Tribunal’s decision. slto be recalled that she did not speak, read
or write English, and was socially isolated and bl@ato obtain translation assistance.
However, as | have said, it seems to me that thengéial facts and circumstances which are
now relied upon as to the reason for not attendiagjely her relationship with Mr Marzukie
and the conversation she had with him, are allerathe had experienced herself and could
easily have been retold from her own knowledgehattime of the hearing. The appellant
merely had to tell the Federal Magistrate that Isdé the responsibility of looking after a
child as a nanny on the day, that no one else ctmdl after the child, that she was
dependant on Mr Marzukie for her livelihood and Wweig in his house, and that she dared
not oppose him. The appellant could have toldRbaeral Magistrate that Mr Marzukie was
her migration agent, that she trusted him, and wian he would not let her go to the
Tribunal hearing she thought that this would be firecause Mr Marzukie was looking after

her. None of these matters was beyond the persmoalledge of the appellant, and none
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requires an understanding of the documents or Mmabprocesses.

| fully appreciate that the appellant was unrepnésd before the Federal Magistrate,
spoke no English, and did not appreciate the rabk fanction of the Federal Magistrates
Court. However, in response to the question ofaagiion for non-attendance, the appellant
decided herself to misinform the Federal Magisg&@eurt when she had all the information

at her disposal to properly inform the Federal Magtes Court if she desired.

In any event, | take the view that the furtherdewvice does not provide a basis for

upholding the grounds of appeal now sought to ltatagl by the appellant.

Looking at the contention regarding fraud on th#dnal, the appellant relies upon
the principles set out in the decision of the Higyburt of Australia irSZFDE237 ALR 64.

It is important to consider the facts of that casel the relevant principle there
identified.

The High Court stated the relevant facts as fadl¢at [39]-[49]):

The evidence of the first appellant was that whath her husband, she met
Mr Hussain[the migration agentfo discuss the tribunal’s letter of invitation
dated 27 June 2003, which invited attendance atarihg of the tribunal,
Mr Hussain used words to the effect:

It is best not to go. If you go they will refusewoThey are not
accepting any visa applications at all at the mdmeam going to take
a different approach. | am going to write a lettethe Minister. | am
worried that if you go to the [Tribunal] you willag something in
contradiction to what | will write. Don’t worry. ih doing what is best
for you.

A letter to the then minister, dated 15 Septemi@32 was composed by
Mr Hussain in the name of the second appellands headed “Application

for Consideration [under] Section 417 of the Migoast Act”. Section 417

conferred a power upon the minister, if the mimigteought it was in the

public interest to do so, to substitute for a diecisof the tribunal a decision

more favourable to an applicant. This and furthequests of this nature were
rejected.

The Federal Magistrate held that Mr Hussain hadedcfraudulently in his
dealings with the appellants for personal gain,ttha had extracted money
under false pretences and that the appellants hadnbdissuaded from
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attending the tribunal hearing “by the fraudulerghaviour of Mr Hussain”.
The result was to have “deprived the invitatiorthe hearing [of] its quality
of being a meaningful invitation under s 425”.

Neither the reasons of the Federal Magistrate rier tlissenting reasons of
French J in the Full Court considered in any deth#g question of the motives
of Mr Hussain in acting as he did with respecthe tejection of the invitation
to attend the tribunal hearing. The inference idlvepen upon the evidence
that Mr Hussain acted as he did for self-protectitest in the course of a
tribunal hearing there be revealed his apparentlglawful conduct in
contravention of restrictions imposed by Pt 3 Diefzhe Act, particularly by
s 281.

The fraud of Mr Hussain had the immediate consecpief stultifying the
operation of the legislative scheme to afford naltjustice to the appellants.

The important point to note, in my view, is thhetadvice given by Mr Hussain
directly and immediately had the consequence tieptocess of the Tribunal was stultified.
The decision-making process was directly corrupt@d.a direct result of the representation
of Mr Hussain the appellant and her family weresdaded from appearing before the
Tribunal, and in fact did not appear. There waso ah effect a conveying of a false

impression to the Tribunal, namely that the appéltid not wish to appear.

Before this Court, the appellant has set out tasisbof the fraud in the Further
Amended Grounds of Appeal. This is important thasHigh Court observed ®8ZFDE237
ALR 64 (at [41]-[42)):

In the Full Court French J properly observed:

... The finding of fraud should have specified, ineoplace in the
reasons, what was said that was fraudulent, hevast fraudulent, and
how it was acted upon. The finding of fact tha thagistrate made
however was not challenged in these proceedings.

In his reasons, French J developed the matter lésifs:

... The agent held himself out to be a practisingcgol and registered
migration agent. He was neither. He gave frauduglvice that the
Tribunal was “not accepting any visa applicatiorts adl at the
moment”. He expressed a false concern that iffiteeappellant] and
her family appeared before the Tribunal they wosdy something
inconsistent with his proposed submission to theister. The advice
amounted to a representation that the Tribunalge®evas a sham and
that participation in it might prejudice [the firappellant’s] prospects
of a successful outcome on the basis of a submigsithe Minister.
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... The decision-making process, that is the proogésgview which

incorporates an opportunity for a hearing on theddmns set out in
Pt 7, was corrupted. The importance of the appeardefore the
Tribunal to the outcome of the review was highleghtby the

Tribunal’s reference, in its reasons, to mattergwit did not have an
opportunity to explore with [the first appellantedause of her non-
appearance. On this basis, in my opinion, thesttatiof the Tribunal
was vitiated. It was not a decision made underAtieand therefore
not a privative decision protected by s 474

If one analyses the position on the facts as saiegbe adduced in this appeal, there is
no evidence of a fraud on the Tribunal within theaming ofSZFDE

In SZFDE237 ALR 64 at [45] the High Court drew inferen@dmut the conduct and
motivation of the agent in question in order to alphthe finding of fraud. In that case, the
agent falsely held himself out to the applicanta asgistered agent and a solicitor when he
was neither. He took their money for a servicet tha was prevented by law from
performing: seeSZFDE237 ALR 64 at [40] and [42]. He gave deliberatédise advice
which was designed to stop them from attending Thbunal hearing (at [42]). If his

conduct had been discovered he risked imprisonfoed years (at [46]).

However, in this appeal before me the factualtpwsis quite different. Even if the
appellant’'s evidence were to be accepted in eveppeact, the Court would find that
Mr Marzukie was motivated by his personal desirbdge the appellant look after his child
for the day (because it suited his personal negus$)was in no way motivated to prevent the

Tribunal from conducting a hearing.

| do not consider that Mr Marzukie was motivatedide anything from the Tribunal.
The conflict of interest suggested between lookifigr the appellant’s interests and his own
personal needs, even if in breach of the Code ofdGcat prescribed by thdigration Agents
Regulations 1998has not been shown to be a matter Mr Marzukie ldvdwave been
concerned about, or would have motivated his candude real reason not to have the
appellant attend the hearing was just the factMatlarzukie wanted his child looked after
by the appellant. Mr Marzukie may have put higiests above the appellant’s but that could
not amount to a finding of fraud. He described ‘theerview’ as ‘important’, but asserted
that work was ‘more important’, which is more prdgdo be characterised as ‘bad’ advice:
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SZFDE 237 ALR 64 at [53]; see als8ZHBC v Minister for Immigration and Citizenship
[2007] FCA 1310 at [17]-[18] per Spender SZHZT v Minister for Immigration and
Citizenship[2007] FCA 1661 at [3], [11] and [12] per Allsopahd SZFNX v Minister for
Immigration and Citizenshif2007] FCA 1980 at [31]-[33] per Besanko J. Furfleven if
there had been a breach of Migration Agents Regulationghis would not lead to a finding

of fraud in the relevant sense.

It is noted that the evidence the appellant seekadduce concerns her working
conditions (the amount paid to the appellant, #s&s she was required to perform, the hours
she was required to work). However, the naturthefarrangements for payment (if any) for
migration services cannot take the appellant varyunless it could be established (as it was
in SZFDB that this was in some way connected to the deltbe'stultification’ of the
legislative scheme or ‘disabling’ of the processethe Tribunal SZFDE237 ALR 64 at [49]
and [51]. In my view there is no connection betw#e working arrangements made and the
processes of the Tribunal such that those processesdisabled or stultified by the conduct

of Mr Marzukie.

The further evidence sought to be adduced by pipelmnt shows that Mr Marzukie
gave the appellant at least some letters from thieufial, her own mobile number was
supplied to the Tribunal in the application for iev, the appellant was aware of the
existence of the hearing and the date upon whigla# to take place, she knew the hearing
was ‘important’, and she intended to go to the ingar Whilst the appellant was influenced
by Mr Marzukie at the last minute not to attendcgnese she ‘dared not oppose him’), she
understood the Tribunal hearing was important, sir@lmade the decision not to attend with

that knowledge.

Further, Mr Marzukie’s role and conduct as a rteged migration agent is quite
unlike that of the migration agent 82FDE Such things as encouraging the insertion of the
incorrect address on the application form, andniglthe appellant that the hearing was an
‘interview’ are not so significant as to warrarfirading of fraud upon the Tribunal. Further,
the appellant herself was complicit and knowinglyalved in the decision to mislead the
Tribunal as to her place of residence.

SZFDEdoes not stand for the proposition that a failuyeab applicant to attend the
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Tribunal hearing due to the fault or conduct ofiack person bears the result that the Tribunal

decision to proceed under s 426A of the Act is gbmatiated by error.

This is a case where the appellant did not attiwed Tribunal hearing due to a
combination of factors — her own lack of diligencegeipt of some misinformation or bad
advice from a third party, and choosing after sgraesuasion not to attend. None of these
matters amounts to fraud because there is no mdléfraudulent’ conduct vis-a-vis the
appellant. The real reason for the appellant ti@neing is not contained in the various
matters particularised by the appellant in the femrAmended Notice of Appeal, but was the
appellant’s own decision not to attend. The ajgpe¢ltonsciously consented to the Tribunal
disposing of her case without her appearance, ratitei circumstances the legislative scheme

and processes of the Tribunal were not in any wstyiidbed.

In Minister for Immigration and Multicultural Affaire SZFDE and Anof2006) 236
ALR 42, French J said at [129]-[130]:

There are sound policy reasons why a person, whoseluct before an
administrative tribunal has been affected, to hisher detriment, by bad or
negligent advice, should not be heard to complaiat the detriment was
unfair in any sense that would vitiate the decisimade. But where a
person’s participation in a decision-making processs affected by the
material dishonesty of another which conveys aefdlmpression to the
decision-maker, then that dishonesty may be salte distorted or vitiated
the approach and to have affected the decision.théhet has will depend
upon a consideration of the circumstances of thi#iqdar case. In this case,
on the findings made by the learned Magistrate tiaie not challenged as
to the factsSZFDEand her family were dissuaded from appearing ketbe
tribunal by the fraudulent advice of the migratiagent. The agent held
himself out to be a practising solicitor and regigd migration agent. He
was neither. He gave fraudulent advice that thieutral was “not accepting
any visa applications at all at the moment”. Hemeessed a false concern
that if SZFDE and her family appeared before the tribunal theyuld say
something inconsistent with his proposed submistiothe minister. The
advice amounted to a representation that the trédbyamocess was a sham and
that participation in it might prejudic&ZFDE’s prospects of a successful
outcome on the basis of a submission to the ministe

SZFDE’s negative response to the hearing invitation wascpred by the
dishonest conduct of her purported representatiVe.that extent her consent
to the disposition of her application for reviewthgut a hearing was of no
effect. She was denied, by fraud, the opportiuaigppear at and be heard by
the tribunal on a matter of vital importance to hieture and that of her
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family. The decision-making process; that is thecpss of review which
incorporates an opportunity for a hearing on thenditions set out in Pt 7,
was corrupted. The importance of the appearanderbdhe tribunal to the
outcome of the review was highlighted by the trddgnreference, in its
reasons, to matters which it did not have an opputy to explore with
SZFDE because of her non-appearance.

As the High Court said in the appeal of this deca$SZFDE237 ALR 64) at [53]:

The significance of the outcome in this appeal khoot be misunderstood.
The appeal has turned upon the particular importamé the provisions of
Div 4 of Pt 7 of the Act for the conduct by thdunal of reviews and the
place therein of the ss 425 and 426A. In the Fdu® French J correctly
emphasised that there are sound reasons of policy & person whose
conduct before an administrative tribunal has baéfiected, to the detriment
of that person, by bad or negligent advice or sather mishap should not be
heard to complain that the detriment vitiates tleeidion made.

It is also appropriate to mention at this poirg tlecent decision of Finkelstein J in
SZIVK v Minister for Immigration and Citizenshg008] FCA 334. In that case, his Honour
was of the view, having considered the decisiorS#+DE that where a migration agent
‘falsely indicated in the response to hearing fahat the appellant would attend the hearing
when the agent knew that could not occur’ or whameagent ‘signed documents on the
appellant’s behalf without his knowledge, consarduthority ... and forged [the appellant’s]
signature’, then a court would likely find that taéhnad been a fraud on the Tribunal. For the
reasons already set 0@ZIVKis distinguishable on the facts from those sougtie put to

me on this appeal.

In this appeal, even accepting that the evidenggests that the appellant’s negative
response to the hearing invitation was procuredhdrypurported agent’s coercion, this does
and did not amount to dishonest conduct. The #&op& account of her conversation with
Mr Marzukie on the morning of the hearing, demaatstg his refusal to take her and his
direction that she mind his child in circumstanedsere she was unable to contact or reach
the Tribunal on her own or to otherwise manage peddently if she refused his direction,
may give rise to an argument that might be charasei# as duress. However, duress, while
perhaps actionable on other grounds, does not antoumaterial dishonesty of another
which conveys a false impression to the decisiokenasuch as to make the conduct
complained of cognisable as fraud upon the Tribunder the principles set forth 82FDE

In Minister for Immigration and Citizenship v SZLJ2008] FCAFC 17 at [30]-[33] it
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was made clear that even if an act or omission wiigaation agent misleads the applicant,
and even directly affects the discharge of the dn#d’s statutory duties in a manner adverse
to an applicant, it does not mean that the actscabe characterised as dishonest or a fraud
on the Tribunal. The Full Court made the follown@nments at [32]:

We have already indicated that we do not consitiat & finding that the
agent was unregistered was open on the evidengen &suming it was, and
assuming, moreover, that the respondent was themeisfed, we do not
consider that all of the agent’s acts or omissigrssa-vis the respondent are
thereby to be characterised as dishonest. Nor @ocensider that any
particular such act or omission which directly aff® the Tribunal's
discharge of its imperative statutory functiong&imanner which is adverse to
a person seeking Tribunal review can in turn berabterised as a “fraud on
the Tribunal”.

The Parliament, in Div 2 of Pt 3 of the Act, hasated a series of offences
relating to the giving of immigration assistance tyregistered migration
agents. It has not gone on to reverse, in the pvaposed in the respondent’s
submission, such adverse consequences as may nweperson in the
enjoyment of the procedural fairness benefits gediby the Act as may be
occasioned by reliance upon the immigration asestasupplied or to be
supplied by an unregistered migration agent. Naithas the common law
gone so far in its fraud doctrine: s&ZFDE at [53]. This said, an agent
may be fraudulent in his dealings with a visa aggolit in such a manner as
results directly in a fraud on the Tribunal in réfan to the due discharge of
its Pt 7 Div 4 functions.SZFDE is testament to this. B&ZFDE requires
that the agent in question is fraudulent in a whgttaffects the Tribunal's
Pt 7 decision-making process. An omission toyttié date of a hearing to a
visa applicant may have adverse consequences &brafiplicant if, as here,
the Tribunal proceeds to make a decision under &4 the applicant’s
absence. But before that omission can properlgaie to have occasioned a
fraud on the Tribunal, it must itself be able prdpdo be characterised as a
fraudulent omission vis-a-vis the visa applica®ZFDE, at [51]. The simple
fact of a failure to inform or bare negligence amadvertence will not
necessarily be sufficient to give rise to fraudtbe Tribunal. As we have
indicated, particularly having regard to the levefl satisfaction required by
Briginshaw v Briginshaw(1938) 60 CLR 336 at 363 and 368 in cases where
fraud is alleged, we do not consider that it wagmpo his Honour to infer
fraud.

Whilst the appeal before me is not simply a cake dailure to inform or mere
inadvertence, nor is it to be characterised assa o&fraud vis-a-vis the appellant, nor even
then a fraud on the Tribunal. | appreciate, akéistein J inSZIVK [2008] FCA 334
(at [33]) reminds us, that there are many ways hickv fraud may be manifested. However,

this is not a case where one can infer that thatagemaking the statements to the appellant
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that resulted in her not attending, acted othem ti@nestly; Mr Marzukie was just concerned

about his own interests and put them above thotigecdppellant.

Accordingly, the appellant’s first ground of appeauld not succeed even accepting
the further evidence of the appellant.

The applicant’s second ground of appeal—that #eeFal Magistrate erred in failing
to find that the Tribunal should have considereat tihe appellant’s failure to attend the
hearing could have been due to the fact that shid awt understand the English language
invitation, such that the invitation was not ‘reald meaningful'—may be dismissed in much

shorter order.

There is authority that ‘there was no obligationtbe part of the Tribunal to ensure
that the hearing invitation was provided in a laaqgeiwhich the appellant could understand’:
seeSZGWH v Minister for Immigration and Citizensia®07] FCA 543 at [12].

However, be that as it may, there was nothinguggsst in this case that the Tribunal
had any need to consider the possibility that fhgellant did not understand or could not be
properly informed of the invitation — | can findthang that would put the Tribunal on notice
of such a circumstance. The application for reweas apparently signed by the appellant,
on its face without the aid of an interpreter.oPto that, the appellant in the application for a
visa had employed a migration agent. Admittede Thibunal was notified that the appellant
needed an Indonesian interpreter. However, tleen@thing that puts the Tribunal on notice
that in giving an invitation it had to go any fuetithan the method it adopted. The invitation,
on the basis of the information provided by theagpt and the legislative scheme, could be
sent to the appellant’'s nominated address and ciomizde on the nominated mobile number
(which was in fact the appellant’'s number) andi as the appellant obviously needed to
have had assistance in completing the applicatwnrdview, the Tribunal could assume
similar assistance would be made available if amthér correspondence took place.

The Tribunal was certainly entitled to assume dpgellant had received the letter
inviting her to attend — the fact that the appellaad not corresponded with the Tribunal
since the original application for review was lodggoes not mean that the Tribunal was
aware of any irregularities or had an obligatioriuxther chase up the appellant to attend the
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hearing.

In fact, as we now know, the appellant was awétbehearing date, and knew it was
‘important’. The failure to attend had nothing do, in fact, with the appellant’s lack of

familiarity with the English language.

As to the appellant’s third ground, the appellargues that the Tribunal failed to
undertake a reasonably open and regular adminvgnatocedural step necessary to provide
the appellant with a real and meaningful invitattorthe hearing, such as seeking to contact
the appellant by telephone on the day of the hgarin making this argument, the appellant
relies on the principles set out 82JBA v Minister for Immigration and Citizensi{g007)

164 FCR 14. However, that case is inapposite toerde reasons set out below.

In SZIBA164 FCR 14, Allsop J said, starting at [53]:

On either basis, the obligation of the Tribunaldive a real and meaningful
invitation to comment carried with it the obligatido take reasonably open
and regular administrative procedural steps to peron facilitate fulfilment
of the real and meaningful nature of the invitatievhere not to take such
steps would undermine or subvert the meaningfuloeshe reality of the
invitation. That obligation involves such munddhmgs as opening letters,
reading them once opened and taking at least msiple steps that would be
taken in _any well-run_commercial, professional ocovegrnmental office,
conformable with the recognition of the importarafethe response to the
invitation to the rights of the applicant and theview process contained
within Pt 7 of the Migration Act This does not rest on some posited duty of
inquiry. It is not engaging in steps that requfe their enforcement some
express statutory power. The letter that was keszkion its face, told any
person who read it that there was with it, or suspgutly with it, a five page
document which was a response to the relevantitimit. On the facts found
by the Federal Magistrate, the five page documess wot enclosed. The
response was an important document. It must haen,bor should have
been, apparent that an error (human or machine) beclrred. ...

In my view, the inaction of the tribunal for theasens | have given, amounted
to an undermining of the reality and meaningfulne$sthe invitation to
comment that was given purportedly under s 424Arater s 424 or under
the general executive power. As such, it was adiational error in that it
undermined the steps in the conduct of the reviededaken pursuant to Pt 7
of theMigration Act, that were required by, or authorised by, the witor
authorised as the conduct of the general execyioxger under s 61 of the
Commonwealth Constitution which had been undertéietme Tribunal, and,
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once undertaken, were not to be frustrated by tttem or inaction of the
Tribunal in circumstances where, as | have saidyas obliged to take basic
and simple administrative procedural steps.

Here, the question was not whether the Tribunalukhdave undertaken
some evidence gathering task. The failure here teadake a simple
administrative step of an office or housekeepintumg the failure to take
which could be seen on its face at the time to emilitae observance of the
Tribunal of its obligation to give procedural fages by the giving of the s
424A letter, or by the operation of s 424, or by general executive power
Division 4 of Pt 7 is the statutory formulationtbe giving of natural justice:
see s 422B. Given the importance of procedurahésis for the principles of
jurisdictional error sourced in s 75(v) of the Cditgtion: seeSZFDE 237
ALR 164 at [32], any subversion of the processhefttibunal is a matter of
importance: SZFDE237 ALR 64 at [32].

The same conclusion is to be reached by the apicaf the principles that
in certain circumstances the decision of a Tribuaabecision-maker will be
vitiated if some inquiry is not made. Most recgnenny J examined these
cases in her Honour’'s comprehensive judgmen¥inister for Immigration
and Citizenship v Le[2007] FCA 1318. It can readily be accepted, as he
Honour said, that there is no general obligationinquire found in s 424(7),
nor is there a general obligation to initiate ingess or to make an applicant’s
case for him or her. | refer, without repetitiotg the long list of cases
referred to by Kenny J ibe [2007] FCA 1318 at [60]._The absence of such a
general obligation of inquiry can be accepted, with denying the limited
proposition supported by numerous other cases ihatertain exceptional
cases, a failure to make some inquiry may grourichding of jurisdictional
error_if it was plainly necessary to make some oeably straightforward
inquiry before the making of the relevant decisidPrasad v Minister for
Immigration and Ethnic Affairs(1985) 6 FCR 155 at 169-70. Kenny J
discusses this ihe at [60]-[67]. | adopt without repetition her Homw's
reasons. The only qualification that | would maidrer Honour’s reasons is
that the rubric ofWednesburyunreasonableness may cover circumstances
that amount to jurisdictional error and those thamount to error within
jurisdiction. It is unnecessary here to explorectsipossible differences.
Here, the failure to take the steps, which in ngwviwere required in the
review process, subverted an opportunity to respdadan invitation
contemplated or authorised by the statute as phith@ review process and so
amounted to jurisdictional error

[Emphasis added]

As the quoted extracts suggest, the Tribunal nwisere there is material before it
that on its face suggests that an error has oatwré¢hat the Tribunal is not in receipt of all
materials responding to the invitation @ JBA the letter stating that a five page document

was enclosed but without any such enclosure), sakple administrative steps to address the
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issue (eg make a phone call or send a letter imguas to the potentially missing material).
In this appeal, however, the appellant cannot destnate that there was any material before
the Tribunal that would have put the Tribunal ortice of an error or irregularity in the

record which needed to be followed up administedyiv

In SZICU v Minister for Immigration and Citizenshg008] FCAFC 1, the Full Court
distinguishedSZJBAon the basis that that decision was different beean that case ‘there
was a failure to inquire into readily available arehtrally relevant information’ (at [29]).
Similarly, in my view the factual position conframg Allsop J inSZJBAwas very different
from that which arises in this appeal, and theufailto inquire cannot be seen on its face to

subvert the observance of the Tribunal of its @il@n to give procedural fairness.

The appellant’s fourth and final ground—that thesl&ral Magistrate erred in finding
that the appellant received certain letters frommThibunal in the absence of any evidence of

receipt of the letters—is also unsustainable.

The Federal Magistrate said:

| am unable to accept that slfthe appellant)did not know the telephone
number of the Tribunal because she had receiveerakletters from it, all of
which contain its telephone number.

The Federal Magistrate merely used the fact dfiptof the several letters as a factor
which led the Federal Magistrate in not acceptiagain evidence of the appellant. At its
highest the use made of the fact of receipt of isvetters led the Federal Magistrate to
disbelieve the appellant. As it turns out, theedaot did in fact deliberately mislead the
Federal Magistrate as to the reason for her noeappce. Nevertheless, whether or not the
Federal Magistrate had an evidentiary foundatianstech a view is a matter which will not
assist the appellant in the relief she seeks. ddnibis error leads to a conclusion that the
Tribunal itself fell into jurisdictional error, itannot result in setting aside the Tribunal’s
decision. In view of the above reasons relatintheoother grounds of appeal, no basis exists
for concluding that jurisdictional error occurresl/en on the basis of the further evidence
sought to be adduced by the appellant. In thesarostances even if the Federal Magistrate
fell into the error alleged by the appellant, iuttbnot result in the appellant obtaining the

relief she ultimately seeks.



68

69

-33-

In my view, the reference to the receipt of theesal letters could not impact upon
the conclusion of the Federal Magistrate that these no jurisdictional error on the part of
the Tribunal. The Tribunal exercised its discnetio proceed in the absence of the appellant,
no error has been demonstrated in it adopting ¢batse, and its decision affirming the
decision of the delegate must remain.

CONCLUSION

In my opinion, for the reasons given above, theeapshould be dismissed with costs.
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