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Before: Hon Andrew Cheung J in Court
Date of Hearing: 1 December 2009
Date of Judgment: 5 January 2010

JUDGMENT

Issues

1. The Court has heard these two applications forcjatreview
together. They both challenge, in substance, thieypof the Director of
Immigration not to process or otherwise entertaitordure claim made
under the Convention against Torture and other ICrudhumane or
Degrading Treatment or Punishment 1984 (“the Comeet) by a torture
claimant, until after his permission to stay in lgakong as a visitor has
expired. They also challenge the policy of theebior not to extend the
torture claimant’s permission to stay after its iexplespite knowledge of
his intentions to make a torture claim, so thdhd latter wishes to pursue
his torture claim in Hong Kong, he will have to ékethe law and overstay
here, in order to make his claim and to await thie@me of the Director’s
investigation into his claim. As an overstayere ttorture claimant is

liable to be arrested, detained and prosecuteovienstaying.

Case of BK

2. BK, the applicant in HCAL 24/2009, came from Cong®n

9 May 2006, on the strength of a Congolese passperarrived in Hong
Kong and was permitted to remain as a visitor férdhys up to and
including 23 May 2006. He told the immigrationioéfr on arrival that he

came to Hong Kong for business. That turned out bi® a
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misrepresentation. On 12 May 2009, he made a diainaerification of
his status as a refugee to the United Nations Higlmmissioner for
Refugees (“UNHCR”). On 17 May 2006, he attended tBpecial
Assessment Section of the Immigration DepartmeAccording to him,
BK lodged a torture claim under the Conventionjnasiag that for some
political reasons, he would be tortured if he wever to return to his home
country. According to the evidence filed on belwdithe Director, on that
occasion, he merely made an inquiry about lodgingrtare claim, but no

actual claim was lodged.

3. In any event, it is not denied that even if helyelhhd made a
torture claim on that day, his claim would not haveen entertained
because of the Director’s policy not to processraite claim until after the
expiry of his permission to stay. What is also disputed is that BK was
told to approach the Extension Section of the Innatign Department to
apply for an extension of stay, which he did thiobgs lawyers on 22 May
2006.

4. On the same day, the Director refused the appbdieaior an

extension of stay. In his short letter of refuslag Director indicated that
he was not satisfied that BK’s application fell kuit the policy criteria for
admitting visitors to Hong Kong (in that his conted stay was for the

purpose of a genuine visit of a visitor).

5. Following further correspondence, on 5 June 2008 B
through his lawyers lodged an objection under eactb3 of the
Immigration Ordinance (Cap 115) with the Chief S¢ary for
Administration, against the refusal of the Directtmr grant him an

extension of stay.
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6. Following further correspondence and paper worlenaally

on 30 January 2008, the Secretary for Securityméal BK’s lawyers that
the Chief Executive in Council had considered Bllgection and had
confirmed the Director’s refusal of BK's applicatidor an extension of

stay in Hong Kong. No reasons were given for thasion.

7. On 22 May 2008, BK was arrested by the police for
overstaying in Hong Kong. He was transferred te tmmigration
Department on 23 May 2008. After correspondencevden BK’s
lawyers and the Director, BK was released on 2 2008 on recognizance

under section 36 of the Immigration Ordinance.

8. In the meantime, BK’s application for refugee sstalad been
rejected by the UNHCR. As regards his torture nalathe Director
rejected BK’s claim by a letter dated 17 Septemp@d8. From the
refusal, BK lodged an appeal by a letter dated G@iaer 2008.

9. Following Saunders J's judgment iRB v Director of
Immigration[2009] 2 HKLRD 346, which held that in severalpests, the
policy of the Director and the Secretary for Segum administration of
the screening process for torture claims was unlbaifid in breach of the
duty of the Government to assess those claims ¢ordance with high
standards of fairness, BK and other applicants cenuad HCAL
120/2007, seeking substantially the same reliethasapplicants irFB.
The proceedings have been adjoursat dinewith liberty to restore on

notice.
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Case of CH

10. CH, the applicant in HCAL 31/2009, came from Cano@&o
On 12 July 2008, CH entered Hong Kong from the Néend as a visitor on
the strength of a Cameroonian passport. He haainaat his visa under
the pretext that he wished to come to Hong Kongbay electronic
appliances. He was permitted to remain in Hongd<as a visitor for 14
days until 26 July 2008. On 25 July 2008, CH Ilatige claim for
verification of his status as a refugee with theHINR. On the following
day, with the help of lawyers and the assistanca Bfench interpreter, he
approached the Extension Section of the Immigraflepartment to apply
for an extension of stay. He claimed that he f@dogture in his home
country for religious reasons. His application watised on the same
day. He was given a sealed letter from the ImntigmaDepartment to
hand to the immigration checkpoint upon his deparftom Hong Kong.
The sealed letter stated, amongst other things, titea Director had no
objection to the departure of CH “by any means’oombout 29 July 2008
“for any destination”. However, CH did not leave.

11. On 7 August 2008, CH was arrested by the policedmtained
for overstaying. He was transferred to the Imntigra Department for
further investigation. Following correspondencéasen his lawyers and
the Director, CH was released by the Director @ogaizance pursuant to
section 36 of the Immigration Ordinance on 15 Au@@O8.

12. Thus far, CH’s torture claim is still pending.
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Applicant’s contentions

13. Both BK and CH challenge the respective decisiohshe

Director not to process or otherwise entertainrtteeture claims until after
the expiry of their permissions to stay, and thee€ibr's subsequent
decisions not to extend their respective permissionstay. Mr Hectar
Pun, for both applicants, argues that the policytrad Director not to
process or entertain torture claims, before thargxaf the permission to
stay of the torture claimant, amounts to a failbmethe part of the Director
to perform his legal duty to assess the claim umlderConvention, and is
therefore illegal. Counsel also submits that ibants to a failure to meet
the demand of high standards of fairness requireéssessing torture
claims, and is irrational. Mr Pun further submitsat the resulting
decision in each case not to process or entertantdrture claim was
ilegal because the Director had taken into accoant irrelevant
consideration, namely, that the torture claimans w&l lawfully in Hong

Kong when he made the claim.

14. As regards the Director’'s decisions to refuse aeresion of
stay after learning of the applicants’ torture wlsj and the underlying
policy of the decisions, Mr Pun argues that theisi@es represented a
misinterpretation or misapplication by the Directdrhis existing policies
regarding granting and extending permission to.stdye also submits that
the decisions were irrational; that they failednteet the demand of high
standards of fairness; and that the Director'dragiherence to his policies
amounted to a fettering of his discretion.

15. In the case of BK, he also challenges the decisfdhe Chief
Executive in Council, upholding the Director's refil to extend his

permission to stay. Apart from those grounds dyaaentioned, Mr Pun
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also argues that the Chief Executive in Council fadled to give reasons

for his decision.

Basic approach in immigration matters

16. Before going to these issues in greater detas, niecessary to

remind oneself of some basic matters.

17. As has been mentioned in many casesncerning challenges
against immigration decisions of the Director ofniigration (and his
officers), the legislature has chosen to entrust rdsponsibility for and
discretions on immigration matters to the Direcbimmigration. It is an
important responsibility, given Hong Kong'’s uniguiecumstances, and the
discretions given are wide. As is expected from good administrator
who is vested with wide discretions, the Directas Hormulated many
policies and guidelines regarding the exercise isf discretions. The
courts have therefore said repeatedly that theyntllightly interfere with
the Director’'s policies or exercise of discretiorit represents not only a
specific application of the general principle obpa law that the courts in
their public law jurisdiction only exercise a swasory jurisdiction, but do
not sit as an appellate court from the decisiothefdecision-maker. But
it represents also an acknowledgment on the path@fcourts that the
legislature, in its wisdom, has entrusted the Daewavith the unenviable

task of manning Hong Kong’s immigration controls.

18. On a more general plane, the courts’ consistentoagf also

demonstrates their recognition that under the Blaave, it is the Executive

! See, for instancdita Bahadur Limbu v Director of ImmigratiddCAL 133/1999, 10 December
1999, Stock JBhupendra Pun v Director of ImmigratidhCAL 1541/2001, 22 January 2002, Hartmann
J; Durga Maya Gurung v Director of Immigratio€ACV 1077/2001, 19 April 2002Re Singh
SukhmandeHCAL 89/2008, 18 September 2008, Andrew Cheung J.
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which has been given the right and responsibibt@administer the affairs
in Hong Kong generally. Indeed article 154(2) dfe tBasic Law
specifically authorises the Government of the HoKgng Special
Administrative Region to apply immigration contra@e entry into, stay in
and departure from the Region by persons from dorstates and regions.

The role played by the courts is essentially supery.

19. That being the case, the courts do not lightlyriete with the

Director's exercise of discretion in relation toetlgiving or refusal of
permission to aliens to land or to remain in Hongn¥ or the grant or
refusal of an extension of permission to stay. t Raof the Immigration

Ordinance essentially gives the Director and higc@fs wide discretions
on these matters. By definition, if no extensidrstay is granted and the
alien chooses to overstay for reasons of his owngdmmits an offence
under the law. He renders himself liable to beestad, detained and
prosecuted as a result. That, by itself, cannotabgood reason for
interfering with the Director’s wide discretion @manting or refusing an

extension of stay.

20. The Director is quite free to determine for himgatfleast as a
matter of policy, which categories of aliens shdwddallowed to visit Hong

Kong, and how long, generally, they may lawfullynan here.

21. In my view, that must be the starting point.

Nature of torture claim

22. To what extent does the fact that the alien istate claimant
make a difference to the above approach? It iess=y to remind
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oneself of the relevant law regarding the Convenéind torture claimants.
The matter has received extensive discussion b thet of Final Appeal

in the well-known case o%ecretary for Security v Sakthevel Prabakar
(2004) 7 HKCFAR 187. As has been pointed out byClli (at p 195,
para 1), the right not to be subjected to torturg¢oocruel, inhumane or
degrading treatment or punishment is a fundamdniatan right. The
Convention has been concluded for the effectivégptmn of the right. It
applies to the Hong Kong Special Administrative iRag Article 3(1) of

the Convention contains the central safeguard:

“No State Party shall expel, returnrgfouler) or extradite a
person to another State where there are substantahds for
believing that he would be in danger of being scigi@ to
torture.”

23. As is common ground, in relation to the power tpaté (or
remove), both the Secretary for Security and thedor of Immigration
have adopted the policy of not deporting or remg\arperson to a country
where that person’s claim that he would be subjettetorture in that
country was considered to be well founded. Thigpdas been stated in
the report submitted by the People’s Republic oih@€hn 1999 under the
Convention. InPrabakar, the Court of Final Appeal left open the
guestion of whether as a matter of Hong Kong doimésstv, the Secretary
and the Director have the legal duty to follow g@dicy, by reason of the
Basic Law, the Bill of Rights, customary internata law and/or
legitimate expectation. The judgment of the Cooft Final Appeal
proceeded on the assumption that the Secretaryun@er a legal duty to
follow the policy as a matter of domestic law (85} 196, para 4). The
Court went on to hold that in assessing a tortd@en; the Government

must meet high standards of fairness.
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24. In the subsequent case BB, supra Saunders J came to the
conclusion that in some respects, the Directormiattration of the
screening process of torture claims failed to ntBet high standards of

fairness required.

25. Further, it is common ground that whilst a tortwlaim is
being examined by the Director, the torture claitwaifl not be removed or
deported from Hong Kong.

Two crucial questions

26. It is important to note that none of these and otdases were

concerned with the questions of:

(1) at what point of time must the Director start “peesing” or

otherwise entertaining a torture claim; and

(2) whether the Director should grant a torture claiman
potential torture claimant an extension of his pssmon to
stay once he has made such a claim or has indicated
intention to make such a claim, so that the torlemant
would not become a lawbreaker in Hong Kong by dagisg
here pending the outcome of the Director's scregmh his

torture claim.

27. That being the case, the answers must be obtalsedleere.

28. Despite the efforts of the parties, no domestic or
foreign/international cases or academic writinge b& found that may
throw light directly on these questions. One mih&trefore start from
principles. Importantly, it must be rememberedt thdicle 3(1) of the
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Convention imposes a negative duty not to deptej getorture claimant to
the place where he justifiably fears torture. sltai negative duty not to
deport to a specific place. However, as the CotrEinal Appeal has
pointed out, it carries with it a positive dutygoreen the claim of a torture
claimant with high standards of fairness. By nesagsimplication, there
is also the duty not to deport the claimant to pfece where torture is

(allegedly) feared pending the outcome of the stngeprocess.

29. In my view, that is the sum total of the dutiesaddignatory to
the Convention. That, in my view, also provides #nswers to the two

questions | posed earlier.

30. In my judgment, the negative and positive dutiebjctv go

hand in hand with each other, do not require thateSParty to start
processing or otherwise entertaining a torturentlai any particular point
of time, provided that the torture claimant is deported (etc) to the place
where he claims he would be in danger of beingesiibg to torture, until
after the completion of the screening process (Whust meet high
standards of fairness) of his torture claim, andedbess to say, an

unfavourable determination of his claim has beached.

31. Put another way, all that the Convention is conegmwith, so
far as time is concerned, is about when a tortlaienant may be deported
(etc), if at all, to the place which he says herderture. It has no
requirement, in terms of time, regarding the stgrtend of the process,
namely, when the State Party should begin proagssin otherwise

entertaining the torture claim.
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32. It makes perfect sense. When a State Party chaossart

processing or otherwise entertaining a torturenctlahould really be an
internal matter to be governed by national law. efEhmay be many
reasons and considerations governing when a Ssatg fday wish to start
processing a torture claim. Moreover, dependinghencircumstances of
an individual torture claimant, it may or may na¢ hecessary to start
processing his claim immediately after it was maderovided, and this is
the crucial proviso, that the torture claimant & deported (etc) to the
place where he says he fears torture until after uafavourable

determination of his claim has been made by th&eeSRarty, following a

screening process which (at least in Hong Kongfead high standards of
fairness, it is really the business of a StateyRartlecide for itself when it

may wish to start processing a torture claim.

33. Furthermore, in the context of Hong Kong's domestic

immigration law, the Director's power to remove argpn from Hong
Kong does not even arise until after a person le@®re an overstayer.
In other words, the person is not at risk of renhowatil after his
permission to stay has expired. Without an immedreésk of removal,
there is simply no question of the immediate rasilis of the claimed risk
of torture. Therefore in terms of time, and innmterof the ultimate and
only goal under the Convention of preventing tatuhere is simply no
basis for saying that the Director must start psengy a torture claim

whilst the permission to stay is still current.

34. The same analysis also provides the answer to uhbef
qguestion of whether a torture claimant may be nadeverstayer, and for
that reason, a lawbreaker as per the national faw $tate, pending the

screening and determination of his torture claifm my view, the purpose

K
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and ultimate aim of the Convention do not requirprahibition against
making the torture claimant an overstayer andtat teason a lawbreaker,

provided that:

(1) the torture claimant is not deported (etc) untiteafan
unfavourable determination has been made followmng

screening process that has met high standardgo¢$s;

(2) the legal or practical consequences of making téure
claimant an overstayer and for that reason a laalereare not
such that it would materially inhibit the makingmaintaining

of a torture claim; and

(3) it would not affect in any way the meeting by tlezegning

process of the high standards of fairness required.

35. Subject to these important provisos, in my view.ether a

State Party chooses to make a torture claimanvarsiayer in the process,
and for that reason, a lawbreaker, is really aern#l matter for the
domestic law of that State Party, with which then@mtion has no
business to interfere. After all, its ultimate aimmto prevent torture,
which would likely result from deporting a genuitogture claimant to the

place where torture is justifiably apprehended.

Position summarised
36. Drawing the threads together:

(1) Generally speaking, in matters about permissiotabal and
stay in Hong Kong and any extension of such pefionst
stay, the Director enjoys a high degree of freedive® from

intervention by the courts. Turning a person irda
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overstayer, and thus a lawbreaker according tgtbeisions
in the Immigration Ordinance (and hence liable @calrested,
detained and prosecuted), is just another wayyhgdhat his
permission to stay is not extended by the Direetod that
notwithstanding, the person chooses to remain ing-H¢ong
after the expiry of the permission to stay. It sloet add

anything to the discussion.

The freedom enjoyed by the Director extends to enmitt
concerning removal of overstayers. The Directojoys a
high degree of freedom in terms of whether to reznaw
overstayer from Hong Kong, the destination to whitie
overstayer is to be removed, and to some extentirtiee for
executing the removal order. As regards detenpending
removal, it is a matter governed by law: s&e(Torture
Claimant) v Director of Immigratiofi?008] 4 HKLRD 752;R
v Governor of Durham Prison ex p Hardial Sin{{i984] 1
WLR 704.

As regards prosecution of overstayers, it lies witthe
exclusive province of the Secretary for Justice ahd
Department of Justice he heads (article 63 of tagidBBLaw).
His department has published guidelines on the safat in
a simplified way, a torture claimant will not beopecuted for
overstaying, and any prosecution already commemgkde
adjourned, pending the outcome of the screeninggssoof his
torture claim. If the determination is in his favphe will
not be prosecuted for overstaying. If the deteatnom is
against him, whether he will be prosecuted is endiscretion

of the Secretary for Justice, and his individuatwmstances
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will be taken into account. (The policy does npply if

other offences are involved.)

The Director is not at liberty to remove a tortgtaimant (as

an overstayer) pending the determination of histerclaim.

The assessment of a torture claim must meet hagidatds of

fairness.

The Convention does not require the Director tortsta
processing a torture claim at any particular poihtime, so
long as no torture claimant is deported (etc) uafter an
unfavourable determination of his torture claim baen made,
following a screening process which has met theh hig
standards of fairness required. It is, therefdi@, the
Director to devise a policy or guidelines regardinigen he
may wish to start processing torture claims, subjecthe

proviso described.

Likewise, the Convention does not prevent the Dae&rom
refusing an extension of a torture claimant’s pesmin to stay
after he has made, or has made known his intenteonsake,
a torture claim to the Director, thereby renderingn an

overstayer and a lawbreaker in due course, proviksd

(a) the torture claimant is not deported (etc) untieafan
unfavourable determination has been made regatdsg
claim, following a screening process that has meh h

standards of fairness;

(b) it does not have the effect of materially inhibgtithe
torture claimant from making or maintaining histtwe

claim; and
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(c) it does not affect the meeting by the screeninggss of

the high standards of fairness required.

(8) The ultimate as well as the only aim of the Conwmenis to
prevent torture. Subject to the proper attainneéribat goal,
it is not a Convention to regulate State Partigacfices on
immigration matters. Rather, these matters arernat
matters of the State Parties, and the Conventiembthing to
do with them. It should be noted, in particuldnatt the
Convention is wholly silent on whether a torturaigiant may
be detained by a State Party pending the detenmmat his

claim.

(9) Of course, policies and decisions made by tlredr are
subject to scrutiny and supervision by the courtdheir public
law jurisdiction, based on general principles oblpu law.
But as explained, in this regard, the courts gedlyeszcord

great latitude to the Director in the exercise isfdiscretions.

Only second policy/decision of real significance

37. As mentioned, the two applicants challenge bothddagsions

not to process their torture claims before the timn of their permissions
to stay and the decisions not to extend them, dkasethe underlying

policies of the Director. As Mr Anderson Chow 3@, the respondents,
has submitted, the crux of the matter in each d&sein the second
decision not to extend the permission to stay. tkmn facts, given the
relatively short permission to stay, a delay ofesalrdays or weeks in
starting the processing of the torture claim cardlygamake any difference
to the torture claimant or his claim, which take=ans to screen (at the

current rate).
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38. It only assumes significance when one takes intmaat the
second decision under challenge, namely, the refafsghe Director to
extend the permission to stay, thereby renderimggtdnture claimant an
overstayer and therefore a lawbreaker in the natwarse of events.
Given that the Director will not start processingpgure claim until after
the expiry of the permission to stay, and givert fitacessing takes time,
the torture claimant is bound to become an oveestayd a lawbreaker in

due course.

39. In my view, therefore, the two decisions and ttedfect on a

torture claimant and his claim must be consideogether.

40. When they are viewed together, the applicants’ dasis
down simply to this: that they should be given atersion of stay pending

the outcome of investigation of their torture claim

41. That the first decision does not have significanoeits own

may be illustrated by considering what the positauld be if the Director
were to start processing a torture claim immedyagéler it was received
and while the permission to stay was still currerteiven the inevitable
time required to properly process it in accordawdé the high standards
of fairness required, there is no question of tiredor being able to finish
investigating it before the expiration of the pessmn to stay. In that
event, unless the Director were to grant an exbenghe torture claimant
would unavoidably become an overstayer and lawlereakThus analysed,

the first decision on its own does not have anysigmificance.
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Does the Convention require an extension of stay?

42. On what basis can a torture claimant say that loelldhbe

given an extension of stay whilst he is pursuing tbrture claim in Hong
Kong? In the above discussion, | have come toctireelusion that the
Convention does not require an extension of stdpetgiven. However, |
have also mentioned three provisos. The first does not have any
significance here. There is no suggestion whatsod¢hat the torture
claimant will be removed from Hong Kong pending th&come of the

investigation of his torture claim.

43. The second proviso is to the effect that the poldynot
extending a permission to stay, thereby makingtdreure claimant an
overstayer and a lawbreaker in due course, musthae¢ the effect of
deterring or preventing torture claimants from magkior maintaining a

torture claim.

44, In my view, it is not infringed in the present cas@here is
simply no evidence, whether generally or specifycia relation to the two
applicants, that it has been the case. Speakingrgky, there is no
evidence to suggest that the Director’s policiemaf processing a torture
claim before the permission to stay has expired @ndot extending the
permission to stay after expiry, has had the efbéabhibiting people from
making or maintaining a torture claim. There isawwdence whatsoever
that any torture claimant has been deterred frorkimgaa claim which he
would have otherwise made but for the Director'diqees, for fear of

breaking the law as an overstayer.

45. This is not surprising at all. | have already dimx the
relevant prosecution policy. Essentially, a susftégorture claimant will
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not be prosecuted at all. Even for a torture catmwho has failed to
make out a case in the assessment process, priogeftutoverstaying is
still not automatic, and depends on individual winstances. Mr Pun, at

the hearing, has placed very little emphasis anabpect of the case.

46. As regards detention, it is true that as an ovgesidhe torture
claimant is liable to be arrested by the police dathined. On the other
hand, save for exceptional cases, most arrestaddarlaimants would be
released on recognizance after a brief period oferden. The
exceptional cases are, generally speaking, thasdving a security risk to
the society, a risk of absconding or a risk of fierading (of offences other

than overstaying).

47. | would not understate the significance of the loSBberty of

a person even for a very brief period of time. Idwer, that is not the
issue under consideration héreFor, as mentioned, the Convention is
wholly silent on whether a torture claimant maydetained pending the
screening process. That is not surprising. Scafathe Convention is
concerned, prevention of detention is not its dbjesther, prevention of
torture is its ultimate and only goal. Therefasg regards the Convention,
the bottom line is whether the risk of detention dobrief period of time
would have the effect of inhibiting people from rmak or maintaining a
torture claim in Hong Kong, thereby compromisinge tim of the
Convention. In my view, on the evidence, the amsweén the negative.
The burden is simply on those challenging the Dames policies to come

up with relevant evidence.

2 I will return to the significance of detention &l consider the matter from the perspective of

general public law.
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48. The third proviso is that the policies must notdida any
compromise of the high standards of fairness reduaf the assessment

process.

49. In my view, the answer must be in the negative. eréhis
simply nothing in the evidence that can legitima®ipport the suggestion
that the high standards of fairness required ofafsessment process have
been compromised. At one stage, it was suggebktddie detention of
overstaying torture claimants would have the effetthindering their
efforts to collect evidence. But whether speakopgnerally or with
specific reference to the cases of the two appicasuch a suggestion
cannot stand up to scrutiny. For, as mentionesl périod of detention is
generally extremely brief, when compared with timeetthat is, generally
speaking, required to carry out and complete thneesing process, which
has to meet high standards of fairness. This siiggewas not pursued

by Mr Pun at the hearing.

A matter of discretion — general public law consat®ns

50. Thus analysed, the fact that an alien, whom theddor has to

deal with by exercising his powers and discretiomsferred upon him and
his officers under the Immigration Ordinance, haygpé¢o be a torture
claimant, is really neither here nor there. Ineotlwords, one is simply
back to square one, and the present case is, ahairalysis, no different
from an ordinary case where an alien seeks to el the exercise of
discretion by the Director or the policy guiding leixercise of discretion in
immigration matters. As | set out at the outsetha discussion, such
matters are, save in exceptional cases, to be wihlby the Director, free

from any interference by a court. It is not thedtion of the court to
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substitute its own view of the matter for that loé Director’s. Subject to
the established public law grounds for challengangpublic authority’s
decision, the court will simply not interfere withe exercise of discretion

of the Director, or question his policy for exenegshis wide discretion.

51. One may debate forever the wisdom of the Directpobcy
not to grant an extension of stay to a torturentdent. It is no secret that
in many other jurisdictions, arrangements have lménn place to allow
aliens, such as torture claimants or refugeesntereand stay in the host
country under some temporary permission regimededd, even in Hong
Kong, in relation to Vietnamese boat people of 1B80s and 1990s, there
have been specifically enacted provisions in thenignation Ordinance
(namely, Part IlIA) to establish a special regimaléal with these refugees
and their status in Hong Kong, pending verificatadrtheir claim of status
and re-settlement. However, all these are polisctutions made by the
relevant governments and/or legislatures to deil thieir specific social or
political problems. In Hong Kong, we do not yet/ea special regime to
deal with torture claimants. The Director mustiacaccordance with the
existing law, which confers on him a wide discret@bout admission of
aliens. He is free to devise his policies. Then€does not sit here to
approve or disapprove of his policies. Nor doesGourt sit here to offer,
still less to impose on the Director, any altewmatsolutions or policies.

Within bounds, the Director’s hands are free.

52. | do not accept Mr Pun’s contention that the peBcunder

challenge are irrational. In setting the policitbg Director has to, and is,
in fact, duty-bound to, take into account a hostafsiderations. Besides
the claim and interest of torture claimants, thee€tior has to bear in mind

the society’s interests in general and the quesifagffective immigration
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controls in particular. Thus, for instance, it Wbie wholly legitimate
for the Director to take into account the possipiof abuse, if he were to
adopt another policy whereby extensions of staydpgnthe screening
process are to be had for the asking. At one sMg@un has argued that
such extensions should only be granted to thosecahcestablish prima
faciecase. But that immediately leads to problemgsobwn, in terms of
resources, priorities, and the criteria to be agpli The present policies,
in spite all the criticisms made against them,eaist have the virtues of

certainty, consistency as well as simplicity.

53. The Director may also take into account the mestagfeany
contrary policies may send to potential torturansénts abroad — whether
they be in genuine fear of torture or not. Whitktng Kong has an
obligation not to deport a genuine torture claimenthe place where he
justifiably fears torture, it does not have anyigdiion to invite potential
torture claimants overseas to come to Hong Kongpa®sed to any other
State Parties to the Convention, to make a tortieen. The Director
could have adopted a more lenient or generous apprtowards torture
claimants. But that is not the issue. It is rmt the Court to interfere
with the Director's normal exercise of discretion formulating relevant
policies and guidelines and in making decisionsa@cordance with his

policies and guidelines.

54. The Director should of course bear in mind that frissent
policies could or would, in many cases, lead todhrest and detention, at
least for a short period of time, of torture clantgas being an overstayer.
However, he is perfectly entitled to remember teagn the Convention
itself does not, as explained, say that torturengats cannot be detained

pending the screening process (subject to the swevdiscussed above).



]

-23 -

The Director is also entitled to balance that cdestion against the risks,
no matter how remote, of granting torture claimaartsextension of stay
generally, under the existing state of law. Ontepial risk, and | put it
no higher than that and certainly do not intengbtonounce any definite
ruling on it, is that if he or she remains (lawfilin Hong Kong for long
enough, the torture claimant may be entitled tolyappr the status of
permanent resident of the Hong Kong Special Adrmaize Region.
This is not a far-fetched fear given the very sloace that torture claims
are being screened (in accordance with high stdsdaf fairness). Mr
Pun argues that such a torture claimant would eotdgarded as being
“ordinarily resident” in Hong Kong and there is msk of his or her
becoming a permanent resident of Hong Kong. Natingahad the
benefit of well-researched arguments by counse&ml not prepared to
accept what Mr Pun boldly asserts as necessaphgsenting the true legal
position in Hong Kong. As | have said, | do noslwito pronounce any

definite view on this matter.

55. True it is that detention means a loss of libertidowever, it
does not follow that, therefore, the Director’sipiels should be vigorously
scrutinised.  As explained, in the day to day work of the Dice@and his
officers, many decisions that are made and disgretexercised have the
potential of turning the visitors/aliens with whothe Director or his
officers are dealing with into an overstayer aner¢ffore a lawbreaker in
due course if they, for reasons of their own, refas fail to depart Hong
Kong, and instead choose to remain here after yxbitheir permissions
to stay. Refusal of an extension of stay is a eremample. The alien

need not be a torture claimant but may be somelaimaing the status of a

3 Indeed Mr Pun has not put his argument this wayydwer, for the sake of completeness, |

believe | should deal with this possible argumeaareh
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refugee, or, a right of abode seeker, who may harg understandable
reasons for not wanting to leave Hong Kong eveeraéixpiry of his
permission to stay. Or, for instance, the aliery manply be someone
who believes that he has a reason to remain in Hkarg and therefore
stays here beyond his permission to stay in ordecdmmence and
prosecute proceedings to challenge the Direct@lsvant decision. One
can easily think of other real examples. In adisth cases, | am not aware
of any suggestion — and Mr Pun has not advisedCthat of any — that
because the Director's decision or underlying polaf denying an
extension of stay could or would render the alreguestion an overstayer
and therefore liable to be arrested and detainetlencourse, the decision

or policy should for that reason be scrutinisecxagisly.

56. Furthermore, as was mentioned during the hearimgnany

cases and the present ones are good illustratioings simply started off
on the wrong foot. Instead of informing the imnaigon officer upon

arrival of his fear of torture and intentions tekeasylum here, very often
the torture claimant-to-be simply lied to the officof his real intentions of
coming here. A permission to stay would be obthiae a false reason.
(Thus in the present case, BK did not come heraffiyr “business”; and
certainly on the evidence, CH did not come to H&iegg for the purposes
of buying electrical appliances.) After entry anddue course, the alien
would make a torture claim and an application forextension of stay.
Yet all this would not, and indeed should not, haappened if the alien
had been straightforward with the immigration afficupon arrival about

his true intentions of coming here.

57. | accept that at the initial stage of arrival, #lien might be in

need of legal advice or help before he could dewtether he could or
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should make a torture claim here — and | appreakttthe pro bonoand
voluntary help that many people and religious/d¢hate organisations have
been offering to refugees, asylum seekers andréodaimants. However,
and | consider this important, it does not by ftgmiovide any lawful
excuse to the alien for lying to the immigratiorficdr about his true

intentions or circumstances.

58. However, most importantly for present purposeshd alien
had told the immigration officer the truth on aaliyno one would have
doubted the officer’s or the Director’'s power tduse permission to enter.
If the alien were to insist on not being removedthe particular place
where the Director intends to remove him to on gheund of a fear of
torture, and the Director cannot immediately fimbther place to remove
the alien to, the Director is duty bound under @@nvention not to so
remove the alien. In that case, no one can pgsdibt the power and
discretion of the Director to detain the alien pegdfurther investigation
of his circumstances. That being the case, imply difficult to see why
an alien can have his position improved by lyingh® immigration officer
about his real intentions of coming here or hispeal circumstances, and

thereby obtaining a permission to stay.

59. Mr Pun vaguely argues that in the present cases,naumst
proceed on the footing that the applicants wereadly “lawfully” in Hong
Kong, and all one is concerned with is whetherDirector was wrong to

refuse them an extension of stay. | disagree.

60. The question of whether the Director should hawntgd the
applicants an extension of stay would not havesar# all if the applicants

had not misrepresented to the immigration officesscerned their true
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intentions of coming to Hong Kong in the first pdac They cannot have
their positions improved by their own misreprestotes. Indeed, as was
also pointed out during the hearing, the Directould have lawfully
revoked their permissions to stay on the groundmidrepresentation
immediately upon learning of their true intentidas coming here, without
waiting for the expiry of the permissions. In tleatent, it is difficult to
see how the applicants could have challenged thecfor's power to

detain them there and then pending further invasag of their cases.

61. All these considerations lead me to the conclustibat
although arrest and detention (and thus a briabgef loss of liberty) are
the likely consequences of the Director’'s policigsder challenge, the
Court is not justified in scrutinising the Direcwipolicies or exercise of
discretion with the sort of heightened intensitgttis often found in cases
involving interference with fundamental rights (sée Smith’s Judicial
Review(6" ed) para 11-098t seq).

62. That being the case, the bottom line remains thigt mot for

the Court, but for the Director, to bear in mintirelevant considerations
and devise his policies accordingly. As indicatedio not regard his
existing policies as being irrational or otherwiskallengeable under

general public law.

Misinterpreting/misapplying policies

63. Mr Pun argues that the Director has misinterpreteu
misapplied his policies relating to applications émtry to Hong Kong and
to granting an extension of stay to those who helv@ady entered Hong

Kong lawfully as visitors. He argues that thetfpslicy does not apply to
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an application for an extension of stay, and theoiseé policy does not

apply to torture claimants (as opposed to refugees)

64. There is simply no substance in the complaint. ohding to

the evidence, the same policy for determining @apibbns for entry is

applied for determining applications for an extensof stay. That makes
perfect sense. Furthermore, the evidence is thatDirector does not
differentiate, for the purpose of determining aplegation for an extension
of stay, between an alien who claims himself talrefugee and one who
claims he is in fear of torture. In either case extension of stay will be
granted. That is simply another way of saying it Director has a

similar non-extension policy relating to torturaichants.

65. In any event, | simply fail to see how this growah take the
two applicants’ cases anywhere. If their casesewet covered by any
existing policies, they would simply be dealt willy the Director in
accordance with his discretion and the individuatwmmstances of their
cases. For the reasons explained, it is simplyossible to fault the

Director’s exercise of discretion in relation t@ithrespective cases.

Fettering discretion

66. As regards the suggestion that the Director haerést his
discretion, again, there is no merit in the complai There are simply no
exceptional circumstances in the respective calsd®edwo applicants. |
appreciate that the applicants maintain that tteeseta strong torture claim.
However, | do not think the Director can be crgail for applying his
policies despite the assertions. As mentioned, thvdnea claim is

meritorious requires investigation. The Directorash his own



]

-28 -

considerations, such as resources and prioritesame just a few, to take
into account. It is simply impossible to challertbe Director’'s exercise

of discretion in accordance with his own policies.

Conclusion

67. For all these reasons, the present challenges sagtie
Director’s decisions and underlying policies muasil.f | do not find it
necessary to deal with each and every argumen¢dddy Mr Pun in
support of the challenges. | have very briefly trmred counsel's
arguments in the earlier part of this judgmentbelieve they have all been
covered by the discussion above. For reasonsiagdlal do not find it
helpful at all to deal with the two decisions aih@ tpolicies behind in a

compartmentalised manner.

Failure to give reasons

68. As regards the challenge against the decision ef Ghief
Executive in Council, rejecting BK’s objection toet Director’s refusal to
extend his permission to stay, Mr Pun relies-&8nsupra at pp 394 to 396,
paras 218-227, and contends that there is a dugiwéoreasons on the part

of the Chief Executive in Council.

69. What counsel has ignored or overlooked in his sabion is
the fact that there, the Court was dealing withdeeisions of the Secretary
for Security (exercising the delegated authoripnfrthe Chief Executive in
Council) to refuse certain petitions against theat®n of the petitioners’
torture claims. However, here, the Chief Executime Council was
dealing with an objection to the Director's decmsimot to extend a

permission to stay. IRB, the petitions related directly to the basic human
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rights of the petitioners not to be tortured. Hehe objection was about
an alien’s application for staying in Hong Kong #ofonger period of time
than he was originally allowed to come in and staklthough a torture

claim formed part of the background, the naturethed decision was
fundamentally different from that in the petitiomsolved inFB. In the

present case, given Hong Kong'’s obligations unideiGonvention, there is
no question of the Director removing BK to Congdolbe proper screening

of his torture claim, despite the refusal to gtaint an extension of stay.

70. Mr Pun has cited no other authorities to the Ctuthe effect
that the Chief Executive in Council is under a gaher specific duty to
give reasons in hearing an objection against thredr's refusal of an
extension of stay. In any event, in the circums¢agrof the present case, it
is obvious that the Chief Executive in Council a&grewith the reasons
given by the Director of Immigration and Secretaiyr Security.
Furthermore, and in any event, no prejudice has keffered by BK, for

the substantive reasons explained above.

71. Again, there is no merit in the submission.

Outcome

72. For the above reasons, the applications for judiendew are

dismissed.

73. | make an ordemisi that in each of the applications, the
applicant pay to the respondent(s) the costs optbeeedings (including
any costs previously reserved) to be taxed if mpeed. | further order

legal aid taxation of the applicant’s own costs.
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74. | thank counsel for their assistance.

(Andrew Cheung)
Judge of the CafrEirst Instance
High Court

Mr Hectar Pun, instructed by Barnes & Daly, for #gplicants in HCAL
24/2009 & HCAL 31/2009

Mr Anderson Chow SC, instructed by the Departméiustice, for the %L
and 2° respondents in HCAL 24/2009 & for the respondentiCAL
31/2009



