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THE HIGH COURT
JUDICIAL REVIEW

[2004 No. 911 JR]

BETWEEN

ASU CHARLES BISONG
APPLICANT

AND
THE MINISTER FOR JUSTICE EQUALITY AND LAW REFORM
AND

BEN GARVEY, REFUGEE APPEALS TRIBUNAL
RESPONDENTS

JUDGMENT of the Honourable Mr. Justice O’Leary delivered the 25th day of
April, 2005.

The applicant seeks leave to apply by way of Judireariew for the following
orders:



1. An order ofcertiorari quashing the decision of the second named
respondent to reject the applicant’s refugee appkaih said decision
was issued on the 20th November, 2003.

2. A Declaration by way of application for JudickRéview that the
decision of the second named respondentules vires void and of
no force or effect.

3. If necessary, an Interim Injunction by way opkgation for

Judicial Review restraining the first named resmmgdhis servants or
agents, from acting on foot of the decision ofskeond named
respondent to reject the applicant’s refugee appeal

4. If necessary, a stay on the operation of anpdaon order
pending the determination of these proceedings.

5. If necessary, an order extending the time te thk within
proceedings.

6. Such further or other order as this HonouraldarCshall deem
meet.

7. An order providing for the Costs of these praliegs.

The reliefs are sought on the following grounds.

1. The second named respondent failed to takeartount relevant considerations.

a) The second named respondent failed to consider th
oral evidence provided by an independent witness, M
Gabriel Nkwelle, at the hearing of the appeal. Mr.
Nkwelle gave evidence that he was working for the
Southern Cameroons National Council (SCNC) in
England and that he had known the applicant to be a
member of this group in Cameroon. He also provided
evidence that known members of this group werenofte
arrested and detained without trial for weeks @mev
months. He himself had been granted refugee status
then UK on this basis and produced a certified aufpay
letter from UK Home Office granting him indefinite
leave to remain in the UK as a refugee.

In his summary of the evidence provided in the
Refugee Appeals Tribunal decision dated the 12th
November, 2003, the second named respondent
merely states that Mr. Nkwelle was called on
behalf of the applicant and thaftfis man said

that he was technical advisor to the SCNC in the
UK and was a human rights activist in who last
saw the applicant in 1995”



The second named respondent appears to lend no
weight to, or even consider, the evidence provided
by Mr. Nkwelle.

b) Mr. Nkwelle’s submissions on the plight of SCN@mbers were very much
support by the country of origin information progdaiby the applicant and this was
pointed out to the second named respondent bypiplecant’s legal representative
at the appeal hearing. However, the second nanspdmdent appears to have
failed to pay any consideration to the documentacprd describing the political
situation in Cameroon and the ill treatment of SONE€mMbers. The second named
respondent did not.

c) The applicant produced a membership card foBORC to the Refugee
Applications Commissioner. At the hearing before sikecond named respondent
Mr. Nkwelle confirmed that he knew the applicanb®a member of this group in
Cameroon. The applicant also produced a medicalréom an Irish doctor whic
confirmed that he had substantial scarring to werigart of his body which the
applicant alleged was caused by beatings he reteifide imprisoned in
Cameroon. The second named respondent refers éoafdhe evidence in his
decision.
In the circumstances, the second named respordent |
this case failed to consider relevant consideratend/or
failed to properly assess the documentary recotllisn
case.

2. The second named respondent erred in law.
The second named respondent made no attempt to
consider the applicant’s credibility in the contekt
general human rights practices in Cameroon. The
decision indicates that the second named respondent
considered the applicant’s credibility in complete
isolation from the general picture as to humantsigh
practices in Cameroon and thus erred in law. Had th
second named respondent properly considered ae of
country of origin information, it might have had an
impact upon the assessment of the applicant’s lafiggli
The second named respondent made a patently
unreasonable evaluation of the applicant’s credjbil
The decision of the second named respondent in the
applicant’s refugee appeal, issued on 20th November
2003, at page 6 refers to the applicant’s general
credibility being undermined by a number of adverse
findings as to credibility.



The first adverse finding as to credibility is a ponted
inconsistency in the applicant’s Section 11 intewwi
where he stated that his brother has also beerarbbgt
the authorities in Cameroon.

There was a misunderstanding in the interview as to
when this occurred. The applicant was explaining v
feared return to Cameroon. He said that after $uame
the authorities had searched his farm looking tap&ure
him and that his brother had been badly beateryupée
authorities. He was not claiming that these twaeve
occurred at the same time and his was clarifiethby
applicant in his answer to Q58. The applicant dgtate
that answer that his brother was beaten before the
applicant escaped from custody. The applicant gds@
this evidence when questioned in the course oafipea
hearing. On this face of the applicant’s credipjlihe
second named respondent’s finding appears to be
unreasonable. There is no inconsistency in the
applicant’s evidence.

The second adverse finding as to credibility iseiation
to a letter from a member of a Traditional Countil i
Cameroon. This letter states that the applicamish
was raided by the authorities in June, 2002 anickiiea
applicant was arrested in July, 2002. The lettelated
October, 2000. It was submitted at the appeal hegari
that this inconsistency was merely a typographecar.

The second named respondent ignores this
straightforward explanation and instead makes an
unreasonable finding as to the applicant’s creitybil

The third adverse finding as to credibility relateshe
number of years that the applicant claims that &g w
self-employed. The applicant stated in his Sectibn
interview that he worked for someone else for seven
years before starting his own business. In his
guestionnaire, he had stated that he started wprkin
1994 and that he was self employed from the ye@020
This is a minor inconsistency on a peripheral detall
which was not put to the second named respondéhéin
course of the appeal hearing and it is unreasoriable
the second named respondent to make an adversggfind
as to credibility of the applicant on this basis.



The fourth adverse finding as to credibility relaieshe
applicant’s claim that at one stage he was offared
government job on the basis that this would buy his
silence. The applicant stated in his section 1ldes
that this tactic of integration was sometimes usethe
authorities in Cameroon but that he would not dogs
that way. The second named respondent finds in his
decision that this is not credible. No explanatbmhy

it is not credible is provided and the finding vwe
accompanied by relevant questioning of the applioan
of the witness Mr. Nkwelle. It is unreasonable tfoe
second named respondent to make an adverse fiading
to credibility of the applicant on this basis. Ada
assertion of implausibility is made without any Gfie
analysis of the allegations made by the applicant.

The fifth and final adverse finding as to credipilielates
to the applicant’s detention. The applicant staled he
was held for thirty days in police custody and ¢en
fifteen days in prison as a political prisoner. $4&d that
he was held in a cell on his own. The second named
respondent states that unspecified country ofrorigi
information reveals that overcrowding and a lack of
sanitary facilities are the norm in prisons in Camoe
and, by implication, the applicants story is n@&dible. It
was unreasonable for the second named to extrapolat
that because prisons may be overcrowded in Cameroon
that the applicant, a political prisoner, held ot
police custody was not held in solitary confinement
The issues cited by the second named respondeist in h
assessment of credibility are unfounded and
unreasonable.

The second named respondent’s decision was vitigted
unreasonableness and/or irrationally.

At no point in the decision does the second named
respondent review the applicant’s contention tleatvhs

a member of the SCNC and was persecuted in Cameroon
for this reason. The second named respondent thstea
unreasonably and capriciously pinpoints alleged
inconsistencies in the applicant’s story as relatdtie
Refugee Application questionnaire, the section 11
Interview and the appeal hearing while ignoring key
evidence such as medical reports, country of origin



information and the testimony of withesses are ligdo
These alleged inconsistencies are minor and peapimer
nature and should not logically have led the second
named respondent to refuse the applicant’s clairtthen
basis of non-credibility.

The second named respondent took account of irreleva
considerations.

The decision of the second respondent clearly tizkes
account either minor, peripheral of irrelevant
inconsistencies in the evidence provided by thdica.

A number of the alleged inconsistencies are not
inconsistencies at all.

Lack of Constitutional and Natural Justice.

The decision of the second named respondent apjoears
take into account unspecified country of originmetation

to prison conditions which was not before the Tradun
this case.

Evidence
The proceedings are supported by a number of aftglas follows:

1. Affidavit of applicant dated 5th December, 200&h supporting exhibits.
This affidavit together with the formal pleadingglre case has been considered by
the Court.

FACTUAL BACKGROUND TO APPLICATIONS ALLEGED IN
AEFIDAVIT

1. The applicant is a native of Cameroon who adrwelreland on
22nd August, 2002, whereupon he applied for refiaaies.

2. He alleges that he is a member of the SCNC (SGameroon
Nation Council) an illegal organisation within Caimen and as a
result of that membership he has a well-foundeddépersecution in
his home country on the basis on his politicaléfedind/or
membership of a particular social group. The bafigs alienation
from the mainstream political consensus is his ealtue to the ideals
of the SCNC which has as it objective the enhanotsra the rights
of those of Anglo rather than the dominant Frendtuce. The policy



of the SCNC includes the secession of two provirfices the present
country.

3. The applicant alleges that he was arrestedmumder of occasions
(the last time being the most serious as his sofitailed to get him
out of custody as he had done previously) andhbascaped from
custody and was assisted to escape first to Nigaddater to Ireland.

PROCEEDINGS TO DATE

Since his arrival in Ireland the applicant’s apalion has been processed including
the following major steps.

1. On 20th December, 2002, an interview with Auiedt Officer
John F Cahill. Mr. Cahill concluded as follows ‘Tagplicant was a
member of an illegal organisation. Although theamigation professt
to pursue its objectives by peaceful means couwftoyigin research
indicates that some of its members have been siesbetbeing
engaged in violent activities. On the applicantssxadmission arms
were found on his farm. He was arrested and impedand escaped
from jail. There is a warrant out for his arrestthiese circumstances |
am of the view that the applicant is a fugitivenfrprosecution rather
than persecution, (see extract from UNHCR HandlmoRrocedures
and Criteria for determining Refugee Status).

2. Report of this officer was considered by Ms. kare Lee (For the
Refugee Applications Commissioner) on 11th Febr20@3, who
concurred with the recommendation.

3. The matter was considered by Mr. Ben Garvey alnee of the
Refugee Appeal Tribunal (RAT) on 22nd September3260 way of
appeal.

4. Evidence was heard and submissions made dig¢hsang.

5. By decision dated 12th November, 2003, the Refugppeal
Tribunal decided that the appeal failed and affirrttex
recommendation of the Refugee Applications Commisi.



REVIEW OF IMPUTED DECISIONS TO ASSESS WHETHER
SUBSTANTIAL GROUNDS EXIST TO ALLOW THE LEAVE TO APPLY
FOR JUDICIAL REVIEW

Matters arising tending to favouring granting relie

I. The Refugee Appeal Tribunal relied in part on douof origin
information not available to the applicant and/nreomisintepretation
of the produced documents to conclude that theeeil of the
applicant on being held in solitary confinement wageliable.

II. The Refugee Appeal Tribunal was prima facie asomable in
relying on an alleged contradiction between the tla¢ applicant said
he became self-employed i.e. 2000 in contradic#iih the
alternative date of 2001 arrived at by adding thie @f
commencement of employment 1994 with the 7 yeaishwthe
applicant gave as the length of the employmenth $eicance by the
Refugee Appeal Tribunal on approximate dating bypgplicant was
not reasonable.

lll. The Refugee Appeal Tribunal was unreasonableiraccepting
as rational the explanation tendered as to theatisglof a letter
submitted from Chief Samuel OWAN ENU when from th&ernal
contents of the letter the misdating was obvious.

Matters tending to favour not granting relief:

A. The evidence of a contradiction in the evidemomcerning the
date his brother was allegedly beaten up, was tentatbe assessed
by the deciding body having heard the explanafldr conclusion
that the event impacted adversely on the applisamédibility was
within the competence of the Refugee Appeal Tribunal

B. The acceptability of the explanation as to why dipplicant did not
stay in Nigeria when he escaped there is a matteimvthe
competence of the deciding body having heard tideace. The
adverse inference suggested in the decision bigp®it out therein is
a matter for the Refugee Appeal Tribunal rathen tinés or any other
court.

C. The Refugee Appeal Tribunal was entitled as tlceddey body to

inter alia conclude that itwas concerned at the degree of evasiveness
by the applicant, who is a very well educated persiiring the

course of his evidence relating to his escapetraigel to Nigeria and



his subsequent journey to this countrifiowever by way of note, it is
of no help to this Court when the deciding autlyoailds‘He was
unable to reply to a number of matters raised leyRnesiding
Officer”. Lack of particularity as to what matters are bemfgrred to
renders that part (but that part only of the paplgy impotent.

The court does not accept that the Refugee Appdalifai failed to consider the
other evidence presented to it including the ewidasf Mr. Gabriel Nkwelle. The
tribunal was in a unique position to assess theevaf this witness’s evidence. The
court also accepts that the Refugee Appeal Tribpregderly applied its mind to the
assessment of credibility in a reasonable fastiarther the Tribunal appears to
this court to have considered in an appropriateidaswhether the totality of the
evidence constituted circumstances where applyieg@ppropriate criteria the
applicant had a well founded fear of persecuti@nr.this or any court to substitute
a different assessment of the available evideneddvequire compelling errors in
the application of the law.

WAS THERE AN ERROR OF LAW AND IF SO DOES IT CONSTITUT E A
SUBSTANTIAL GROUND?

If one was to make the assumption that the thraeersaeferred to above with
which the court takes issue, (the use of countiyrigin material not available to
the applicant to assess the likelihood of solitaogfinement, the misdated letter
and the calculation of the start of the applicas€é employment) were properly
included in the assessment, there is ample evidamaéhich the Refugee Appeal
Tribunal was entitled to conclude that the applidsat not demonstrated
substantial grounds within the meaning of the Redugct 1999. On that
assumption the Refugee Appeal Tribunal’'s conclusmuld not be disturbed.

The Court, however, has concluded that these thedtera appear on the evidence
before the court to be unsustainable or at leassteqpnable and a further
reassessment of the Refugee Appeal Tribunal dedsineeded on that basis.
This court is satisfied that each of these threg¢arsatould constitutgroundsfor
judicial review of the decision as they constitiite consideration by the deciding
body of conclusions unsupported by legally accdptabidence. In the view of the
Court, however, each would not, on its own, coagithesubstantial ground
needed to meet the requirement of the Act at tages The issue for the Court is
whether taken together these constitute such sutatgrounds.

Each of the three matters played a part (probabiynar part) in the assessment of
the applicant’s credibility. The crucial and in thew of the court the deciding
matter is that each of these three errors relatesingle issue i.e. credibility of the
applicant rather than, for example, some relatingrédibility and some to some
other issue such as the assessment of the intemmditions in the country of origil

If the errors each related to separate areas essis®nt there would not necessarily
have a cumulative effect. However, in this casehed the errors was part of the
one process i.e. assessment of credibility. Inudigement of the court, when taken



together, they could have cumulative effect onassessment of credibility. The
effect of that accumulation could be to convert inhan each case a simple and
unsubstantial ground of complaint into the substhgtound needed to succeed in
this application.

For that reason the court will grant leave to agphjudicial review on the
following basis (being an amendment of ground 6.8e pleadings).

“5.3 The second named respondent made an unreakoaahluation
of the applicant’s credibility.”



