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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1. This is an application for review of a dearsmade by a delegate of the
Minister for Immigration and Citizenship to refusegrant the applicant a Protection
(Class XA) visa under s.65 of the Migration Act 89the Act).

2. The applicant, who claims to be a citizen ohé4, first arrived in Australia [in]

November 2005. She applied to the Department ofigration and Citizenship for a

Protection (Class XA) visa [in] March 2007. Theeatgdte decided to refuse to grant
the visa [in] June 2007 and notified the applicafrthe decision and review rights by
letter [on the same date].

3. The delegate refused the visa application @agpiplicant is not a person to
whom Australia has protection obligations underRefugees Convention.

4. The applicant applied to the Tribunal (thetfirabunal) [in] July 2007 for
review of the delegate’s decision. The first TnblLaffirmed the decision [in]
November 2007. The visa applicant applied to theeFa Magistrates Court for
determination and [in] October 2008 the Federal istagtes Court dismissed the
application. The visa applicant applied to the Fald€ourt and [in] March 2009 the
Federal Court ordered that the Tribunal's decigierset aside and the matter be
remitted to the Tribunal for reconsideration

5. The Tribunal finds that the delegate’s decissoan RRT-reviewable decision
under s.411(1)(c) of the Act. The Tribunal findattthe applicant has made a valid
application for review under s.412 of the Act.

6. Under s.65(1) a visa may be granted onlyafdacision maker is satisfied that
the prescribed criteria for the visa have beersiedi.

7. Section 36(2) of the Act relevantly provideatth criterion for a Protection
(Class XA) visa is that the applicant for the vissa non-citizen in Australia to whom
the Minister is satisfied Australia has protectaistigations under the Refugees
Convention as amended by the Refugees Protocdlugees Convention’ and
‘Refugees Protocol’ are defined to mean the 195dv€ntion Relating to the Status
of Refugees and 1967 Protocol relating to the StatiRefugees respectively: s.5(1)
of the Act. Further criteria for the grant of a taion (Class XA) visa are set out in
Parts 785 and 866 of Schedule 2 to the MigratioguRetions 1994.

Definition of ‘refugee’

8. Australia is a party to the Refugees Converdiot the Refugees Protocol and
generally speaking, has protection obligationsgogbe who are refugees as defined
in them. Article 1A(2) of the Convention relevantlgfines a refugee as any person
who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having



a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

9. The High Court has considered this definitio@inumber of cases, notably
Chan Yee Kin v MIEAL989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR
225,MIEA v Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293,
MIMA v Haji Ibrahim(2000) 204 CLR IMIMA v Khawar(2002) 210 CLR 1IMIMA
v Respondents S152/20&®04) 205 ALR 487 andpplicant S v MIMA2004) 217
CLR 387.

10.  Sections 91R and 91S of the Act now qualitye@spects of Article 1A(2) for
the purposes of the application of the Act andréggilations to a particular person.

11. There are four key elements to the Converdamition. First, an applicant
must be outside his or her country.

12.  Second, an applicant must fear persecutiodetUsi91R(1) of the Act
persecution must involve “serious harm” to the aggpit (s.91R(1)(b)), and systematic
and discriminatory conduct (s.91R(1)(c)). The egpr@n “serious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Higurt has explained that
persecution may be directed against a person eslsmdual or as a member of a
group. The persecution must have an official qyaiit the sense that it is official, or
officially tolerated or uncontrollable by the autli@s of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be
enough that the government has failed or is un@bbeotect the applicant from
persecution.

13.  Further, persecution implies an element ofivatibn on the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbyards the victim on the part of
the persecutor.

14.  Third, the persecution which the applicant$eaust be for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or polltmainion. The phrase “for reasons
of” serves to identify the motivation for the irdion of the persecution. The
persecution feared need notdwdelyattributable to a Convention reason. However,
persecution for multiple motivations will not séishe relevant test unless a
Convention reason or reasons constitute at leastgbential and significant
motivation for the persecution feared: s.91R(19fahe Act.

15.  Fourth, an applicant’s fear of persecutionadf@onvention reason must be a
“well-founded” fear. This adds an objective reqmemnt to the requirement that an
applicant must in fact hold such a fear. A persas & “well-founded fear” of
persecution under the Convention if they have gentear founded upon a “real
chance” of persecution for a Convention stipulatsson. A fear is well-founded
where there is a real substantial basis for itnmatf it is merely assumed or based on



mere speculation. A “real chance” is one that isramote or insubstantial or a far-
fetched possibility. A person can have a well-faeshdéear of persecution even though
the possibility of the persecution occurring is Moglow 50 per cent.

16. In addition, an applicant must be unable,nwilling because of his or her
fear, to avail himself or herself of the protectmfrhis or her country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

17.  Whether an applicant is a person to whom Aliathas protection obligations
is to be assessed upon the facts as they exist tbatecision is made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18 The Tribunal has before it the Department’s filatiag to the applicant. The
Tribunal also has had regard to the material reteto in the delegate's decision, and
other material available to it from a range of sest

19. Documentary evidence in the Department’'ssilews that the applicant
arrived in Australia [in] November 2005 as the teoldf a visitor visa, subclass 676,
granted in Israel [in] August 2005. The visa wakdviio] May 2006, at which time
the applicant was granted a further visitor visdncdass 676, valid [to] March 2007.

20. The delegate noted that the applicant appdiede Department for a Protection
(Class XA) visa [in] March 2007, but that applicetiwas incomplete and she was
asked to complete the application which she diég ddmpleted application was
received [in] June 2007, however, [the date in] &ha2007 is taken to be the date on
which she made the application.

21. The delegate decided to refuse the granteo¥iga [in] June 2007.

22.  The application documents show that the applics a 27 year old female
citizen of Israel, born in Israel [in] 1982. Shé&esiher occupation as ‘Member of the
Entertainment Team’, and never married. She sttedeft Israel for travel in
Australia. She states she has a passport andwisa bwn name and her travel
documents have been extended by the Australiamatigis while she was in
Australia. The applicant previously travelled top@ys as part of her then
employment

23.  The applicant states that her reason for meggldrael to come to Australia was
for tourism (only). She felt that the situationlgnael deteriorated while she was in
Australia and so had her visitor visa renewed (igést 2006) After she had been in
Australia 14 months she decided she wanted to stay.

24.  The applicant also stated that girls in hieragion in Israel must serve in the
army for 30 days a year and in the current circanmsts this puts her at risk of being
called upon to serve.

25. Inthe application for review the applicarates (verbatim)

| as an Israeli nationality owner, I'm persecutedrhy religion and my
nationality. | know that | am not the only Isralithe world, and the problem that
my country [is] suffering from are not only agains¢, but also against 6 million



people like me, but the different between us i$ thast can’t live this way. ... In
Israel as a result from this situation (like teists) bombing busses and
restaurants in the middle of the day the peoplsrael just got used to this
situation so they don’t care anymore [for] one &rotSo | just can't live like
that, | can’t go back home to my country and just In fear all the time, and
watch my neighbours, friends or even my family. die

Hearing before the first Tribunal

26 The applicant appeared before the Tribunal3egtember 2007 to give
evidence and present arguments.

27. The applicant gave the following evidence.

28. The applicant corroborated the details abeuidentity and her arrival in
Australia; that she had intended to travel to Aalgronly as a visitor; and that she
had travelled overseas from Israel to Cyprus ondwegasions, in March to November
2004 and in September to November 2005.

29. She had a visa to come to Australia beforensdre to Cyprus on the second
occasion, but she went there for work to get soxiia @énoney before coming to
Australia She said she did not seek refugee sitat@gprus because she only went
there for work, English is not widely spoken and slid not feel that it was the right
place for her to stay.

30. The applicant has no family in Australia, tlaeg all in Israel. She is not
currently working but has been travelling in pat#\ustralia.

31. Asked why she thought she was a refugee,ppkcant said it was because
Israel is a hard place to live, the neighbouringntdes are hostile and bombings are
common. In Israel she is persecuted by the Palastirand terrorists and the form of
persecution is the fear that she will be a victinthe next bomb attack.

32. The applicant said she served in the Armys asquired by all eligible Israeli
citizens. She was a communications specialist laaidaccupation requires that she
also serve in the Army for 30 days per year utii# seaches a certain age.

Statutory Declaration submitted to the second Tribual

33.  [In] June 2008 the applicant’'s agent submitted thewatg statutory
declaration (declared by the applicant [in] May 20t the Tribunal:

| want to provide more detail about my claims.

| was born in Haifa in Israel on [date] 1982. | aow 27 years of age.
| am an Israeli national and have an Israeli passpo

My family members live in Israel.

My mother's name is [name]. My mother is an Accaant

My father's name is [name]. His current occupatdgiectronic Engineer but
he has retired and now teaches [type of] classsshaol.

My parents are still together and live in [locafion
| have two brothers, [name] and [name]. [Namefudwng Management and



Industry at University and [name] is at school.

| completed my secondary schooling in Israel. ¢éraded the [school] in
[location], Israel, from 1988 until 1990 and thée {school] in [location] in
Israel between September 1990 and July 1994.

| attended the [school] in [location], Israel, fr&@aptember 1994 to July 1997
and | concluded my schooling at the [school] irc@itoon], Israel, between
September 1997 and July 2000.

At school we are taught about all the wars thatgheelis have been through
and about the holocaust. We were taught slogaas'filght for Israel" and
"Death to the Arabs". We were always taught thatweee surrounded by
enemies of Israel and that Israel always had ta figr existence. My home
city of [location] is in the north of Israel andsk to Lebanon and Syria and
so we have a large Arab population. We were tangiér to trust the Arabs.

Between October 2000 and July 2002 | undertook amyprilsory military
service in the Israeli Army. Every boy and girl dge3 gets a letter requiring
them to report at a particular place and time. Iswadaced in the
Communications section so every time something é&agg on the north
border | had to go and listen. The communicatioesavbetween the units - if
they had seen a suspect. My role was to listdmtodmmunications and take
important matters to higher level officers. | livatan army base. | learned
how to shoot and we did patrols at night to cheek there were no intruders.
We all knew that our enemies were the Palestiraadshe Arabs generally.
At the time | just accepted everything | was taught

Israel requires that even after an individual rasgleted their compulsory
military service of two years, that women comphketeadditional 30 days per
year military service, until she reaches the agésofears.

The obligation to perform military service is erded by the authorities. If |
had refused to go | would have been taken to gatidmilitary police and
would probably be in gaol for at least 30 days orenl would end up with a
criminal record and my future education and worgaptments would be
limited. At the time | had no thought of refusirgdo my military service.

After completing my military service obligationsécured employment as a
member of an entertainment team with [name] betidmarember 2002 and
May 2005. [Name] is the owner of the company ard:ttmpany is engaged
by hotels to run these activities. | stayed in llo¢el and organised hotel
activities for guests during the day and musicatsght. | really enjoyed it.

From May 2003 to November 2003 | was employed bgnia] as an
entertainment team manager.

From December 2003 to February 2004 | was emplbygdompany]as a
sales representative.

Between March 2004 and November 2004 | workedrfanie] as a member
of an entertainment team in Cyprus. | was coordigaburist activities for
English tourists. | improved my English during thisie. In Cyprus | was
exposed to anti-Semitic people. For example onatrigvent out with a
girlfriend and we were targeted by others becausane Jews. | had mixed
feelings about Cyprus as a result. One morningametBe Nazi symbol out



of our window.

| left Israel for Cyprus on about [date] SeptemB@05 and remained in
Cyprus until [date] November 2005. While in Cyptssill held mainstream
Israeli political views.

Between December 2004 and August 2005 | workedstomer service with
[name] Insurance Company in Israel.

[In] November 2005 | arrived in Australia from Istaas the holder of a
visitor visa.

My intention in coming to Australia was to be aristi | had heard a lot
about Australia and wanted to see this beautifuhty myself. | intended to
travel and then return to Israel.

| first arrived in Melbourne 1 travelled the eastast from Melbourne to
Cairns then to Alice Springs and Adelaide and badkelbourne. | then flew
to Cairns, Darwin and Perth Then | stayed in Adkddor about one year and
went to Melbourne in about September 2008.

In Australia | have not had permission to workatllsome savings from my
previous work and my parents have sent me moneydvignts are glad that
| am safe and happy.

| applied for a protection visa [in] March 200 prepared the application for
a protection visa myself and tried to explain thsib of my claims. | filed my
application for a protection visa because | hadrg strong fear of returning
to Israel It is true that | am very afraid of lignn Israel because it is a
generally violent place, and because terroristkstaan happen all the time.
However, there is more to it than that. Since lehlagen living in Australia |
have come to question the politics and belief systehave learned in Israel.
When | was in Israel | did not question anythingids brainwashed by my
education and by all of the popularly held opiniafisnost Israelis. Most
Israelis consider our Arabic neighbours to be epsioi Israel. Everyone just
assumes that this is the case. No one in Israel] kmew at least, has made
an effort to consider the perspective of our netghib like the Palestinians.

Since | have been in Australia | have come to goreshany of these things.

| am now opposed to the mainstream political posiof Israel towards its
neighbours and in particular towards the Lebanesktlae Palestinians. |
think that Israel's refusal to recognise Palesting efforts to control the
Palestinians by withdrawing services like electyi@and water which are
entirely under the control of the Israelis is cruehumane and potentially
dangerous for Israel. |1 do not believe in violeacel |1 do not believe in a
violent solution to the problems in the Middle East

| believe that the Israeli military just does therwof the Israeli government
which is to put down and suppress its neighboura uiolent way and |
cannot now support the Israeli government or theelsmilitary.

If I had to go back to Israel | agree that | wolédafraid of just general living
in Israel. | would be afraid of being blown up atade because of a terrorist
attack, that is true. | would also find myself uleato keep my views, my
opposition to the mainstream politics of Israehtgself. Now that | have



seen how the world can work, and how it is possibléve peacefully, |
would publicly express my opposition to the Isrgelvernment policies. If |
went back to Israel | would be required to undertaklitary service. | would
not do this military service. | feel unable to dditary service because | am
opposed to the objectives of the Israeli militangd dhe objectives of the
Israeli government as served out by the military.

| am obliged to do 30 days military service perrygéavould not do it. |

would be charged with an offence and sent to galain't want to go to gaol
but I won't do military service. A record for refng to do military service
will shut lots of doors. It would be hard to getnkoThere would be no
acceptance of these views by former friends. Meiptsrknow what | think
and | have had arguments with them about politics.

| do ask the Australian Department of Immigratiamd aCitizenship to
consider all of my claims and to accept that | arefagee. | cannot go back
to Israel because if | go back there | will be petged because | will refuse
to do my military service as required because ofpwiitical opinions and |
will be persecuted and punished as a result ofddssion.

Hearing before the second Tribunal

34. The second hearing was conducted [in] Jun®.2le applicant appeared in
person and gave sworn evidence and was assistaa inyerpreter and represented by
her agent who appeared by telephone link from Adela

35. In addition to confirming the statements mida statutory declaration the
applicant gave the following evidence:

36. She completed two years full time compulsoiijtany service between 2000
and 2002 She still had an obligation to do 30 daysary service per annum

37.  She then worked for about two years as amtaiiment host in the tourist
industry presenting performances and music.

38. In 2003 she was notified by the military itat®n to her obligation to do 30
days military service but her boss was able toarghat she was needed at work The
military released her from the 30 day call up

39. In 2004 (aged 22) her employer took her torGypvhere she worked for about
six months hosting entertainment activities.

40. In 2004 she was notified by the military itaten to her obligation to do 30
days military service but her mother was able folar that she was working in
Cyprus. The military released her from the 30 dall/up

41. She then returned to work at an insurance eomfor about 10 months and
saved money for a holiday in Australia. She thentisack to Cyprus for about two
months to do more entertainment work. She thenmetuto Israel.

42. In 2005 (just before she came to Australi@) whs notified by the military in
relation to her obligation to do 30 days militagngce but explained that she had
purchased a non-refundable air ticket for Australiace you have a ticket the
government cannot compel you to do military servidee military released her from
the 30 day call up



43. In November 2005 she departed Israel to Alistoa a one-year tourist visa.

44.  She lodged her application for a protecti@awn January 2007, a month
before the expiration of her visitor visa which Haekn extended to February 2007
She has been in Australia ever since.

45.  She is still subject to a commitment to 30iemfitary service per annum.

46 Asked when that ends, she stated at the ag@ @f 35. The Tribunal noted that
it was surprised, given that her fear of compulsuiijtary service was the core of her
claim, that she did not know the detail of her tariding commitments for military
service The Tribunal noted that if compulsory raiijt service was the core of her
claim before the Department, the first Tribunag Bederal Magistrates Court and the
Federal Court it would expect that (even if shendiknow at the time she lodged)
that she would know these details now, two yedes.|&he explained that it varied
depending on which service (Army, Navy or Air Fgraed she had lost
communication with the people in her unit. The Tkl reiterated that, whilst a
citizen’s obligation to military service may wekpend on the service and indeed
other factors such as gender it was somewhat imaong that she was claiming a fear
of compulsory military service but did not know tthetails of the extent to which she
would be required to undergo military service. &wponded that the unit with which
she did her reserve military service was a casoial 8he and her colleagues did shifts
and swapped weekends of service with friends ante8mes did three weeks at a
time. It was flexible.

47 The Tribunal asked the applicant why she deldydging her application until
January 2007. She responded that her intentioosnmng to Australia in November
2005 were just to travel. She then saw how sheddid in safety in Australia and
thought “Why go back to Israel?” Asked whether slas seeking protection because
she thought she would have a better lifestyle istfalia she stated that that was not
the only reason. She wanted to live in a countrgnetpeople tolerated each other and
not in Israel where you are expected to hate Ar8hs.was also fearful of being
harmed or injured in Israel. She also feared b&nged to do military service. She
wouldn’t be able to silence herself about her dimpacto military service.

48  The Tribunal noted that she would have beengasition to realise that
Australia was a reasonably safe place to live withfew months of her arrival (say
by April or May 2006) and asked why, in those cmsances she didn't lodge her
application until January 2007. She stated thigtatdaunting prospect to lodge an
application for a protection visa. She stated thatcatalyst was the June- July 2006
war. The Tribunal asked why, if that were the cabe,didn't lodge an application in
July 2006. She stated that she thought it woulddsger to seek an extension on a
tourist visa and couldn’t perceive herself as dugee”: she had always regarded
refugees as “low level people”. Not everyone wantse known as a refugee.

49  Asked to expand on her claim to be fearful ditamy service she stated that
she couldn't be silenced on her anti-war viewsrange. The Tribunal noted that she
had not objected to the two years military senand had relied on work
commitments rather than moral or philosophical cfigas in responding to call-up
notices. Asked when she formed her anti-war vidwe, stated that it was during her



two years military service when she saw what theb&rmwere doing to them and also
what the Israelis were doing to the Arabs. Asked siie didn't raise her
philosophical objections when she was called @0d3 she stated that she was still
in Israel and maintained her silence to keep hHergmployers don't like
conscientious objectors and regard them as “Arabrgy.

50  She stated that if she returned to Israel argloaked up she could not be
silenced anymore. She would speak out against #neamnd participate in
demonstrations. Asked what harm she might facecamsequence, she stated that she
would be overlooked for jobs and educational opputies. Asked whether she had
any plans to undertake further study, she statadstie did She added that if she
returned to Israel and spoke out against the waesaf her friends would abandon
her. The Tribunal noted that being discriminatgdiast for a job and a position in a
course at a university may not necessarily constifpersecution”. The Tribunal
asked what, if any, other harm she would suffevibiye of being a conscientious
objector. She stated that she would object to éurtlall up and be imprisoned by the
military police. The Tribunal noted that on herdmmce she appeared to have been
able to avoid military service relatively easilyheSstated that everyone gets one
chance to avoid the 30 day call-up. The Tribuna¢ddhat she had avoided the 30
three times; in 2003, 2004 and 2005. She statddttimafact took a lot of negotiation
to avoid the 30 day call-ups. The Tribunal noteat #he was released on flimsy
grounds which suggested that the Israeli DefenceeHmad an accommodating
attitude to those who did not want to respond &dall up. She responded they were
insisting on the 30 day call-up in late 2005 anly oeleased her from the obligation
because she had purchased a non-refundable ait. fidke Tribunal noted that the
fact the IDF were prepared to release someone Wwhady missed two annual call-
ups just because they had purchased non-refundgaliieket for a holiday in
Australia suggested that compulsory military sexw@s not strictly enforced. The
Tribunal noted that, on that history, it did nopepr particularly likely that she would
have to do military service as it could very eabityavoided. She repeated that she
had purchased a non- refundable ticket which gageobvernment no choice. She
will not have that excuse in the future, she wdldsked to do military service and she
will refuse on the basis of her political beliefsdebe sentenced to 30 days in jall

51 The Tribunal noted that, in a long detailed Iveriiten statement with her visa
application, she didn't make any mention of beimg@scientious objector and the
persecution that she now claimed would flow fromttlshe stated that she prepared
her application all by herself and didn’'t know whia law of refugees was. She stated
that she did say in her application form that sleld refuse to serve in the army (she
stated that she was liable for military call up 8iat not refer to being a conscientious
objector) She also claimed that she faced persatas race and religion (Jewish) by
the Arabs. The State cannot protect her from tdasgers. She concedes that this
affects all Israelis. The Tribunal observed tha dhun't articulate the claim of
persecution as a conscientious objector on appeheétfirst Tribunal. She stated that
she didn't have an opportunity it was a very qliekring. She told the Tribunal that
she didn’t want to do military service but didndaJe chance to explain to the first
Tribunal.



52 At the end of the hearing the applicant’'s agebmitted that the claim of
persecution as a conscientious objector it washantigulated claim. She submitted
however that the Federal Court had found that afjhdhe applicant had not fully
articulated the claim she had put the first Tridwranotice of the claim and it was an
error for the first Tribunal not to ask her abonti@ive her an opportunity to
articulate it.

POST-HEARING SUBMISSION
53. [In] June 2009 the applicant’s agent lodgedfdtiowing submission:
(the agent cited the definition of refugee in th@n@ntion)...

The applicant is unwilling to return to Israel doeher fear of being persecuted
for her political opinion. The applicant is oppogedhe Israeli government's
military policies and will refuse to complete hequired military service on the
basis of her conscientious objection.

Background

The applicant's background is set out in detdileénstatutory declaration. An
unsigned copy has been sent to the Tribunal. Welasing our client for the
signed copy and will forward that to the Tribunals®on as possible.

Israel requires all Israeli citizens and permamesidents to perform regular and
reservist military service. There is no provisiarisraeli law to excuse citizens or
permanent residents from service on the basisef tonscientious objection.

Section 46 of Defence Service Law states thatlaréto fulfil a military service
duty is punishable by up to two years imprisonnasd attempting to evade
military service is punishable by up to five yemnprisonment. Refusal to
perform reserve duties is punishable by up to 568 daprisonment, the sentence
being renewable if the objector refuses repeatésiigieli law does not provide for
an alternative form of civil service. Nor does ttmintry have an independent
decision making body to hear and determine reqdestesxemption from military
service on the basis of conscientious objection.

Article 18 of the ICCPR provides that every perbas a right to freedom of
thought, conscience and religion. The United NaiGommittee on Human
Rights has reiterated an individual's right to seftio perform military service in
several resolutions. In 1998 the Committee adoReesblution 1998 / 77 that
stresses a state should not imprison conscientibjgstors and recommended
states form a foundation for a form of alternaseevice and an independent
decision making body to determine whether a pehs@a genuine conscientious
objection.

In Israel, conscientious objectors are seen astsaand political dissidents. A
2002 article by Dani Ben Simhon reported that @amitpolice arrested and
detained a high school student who expressed festain to military service in a
letter to the Prime Minister. In 2008 War Resistetsrnational and Ynet News
reported Israeli conscientious objectors, includmg women, were repeatedly
imprisoned for their refusal to enlist. New Profgean organisation in Israel
assists citizens who do not wish to do militarygss. In April 2009 six members
of this organisation were detained and interrogaietsraeli police. Helping
someone to evade military service is also punighetprisonment. This suggests



that while compulsory Military Service requirementg of general application,
the law is not applied indiscriminately. We subthat the law is in fact used to
discriminate against those citizens of Israel whwehan alternative political
opinion to that of the Israeli government and thcseens who have a genuine
conscientious objection to military service. Citisavho object to military service
on religious grounds are exempt from service, wtitieens who object to
military service on political or moral grounds amgrisoned.

We submit that if the applicant returns to Israel aefuses to perform military
service, she will be liable to punishment withoeing afforded the right to a fair
trial and should the applicant be imprisoned, wastithere is a real chance that
she will be treated more harshly in detention duleer political opinion and the
fact that she will be seen as an opponent to igpaéty in the Occupied
Territories.

Commentary on Evidence

[The applicant] appeared before the Tribunal [dateje 2009 and we represented
her by telephone. We submit that [the applicantjegaer evidence well. She
provided the Tribunal with a compelling accountiofoung woman whose
political views were formed over a period of timeddo some extent in response
to her own experiences. She indicated that shenegguestion the Israel

military action in neighbouring countries when sves required to undertake
compulsory military service between the ages ofol30 years. At the time she
said she was effectively "brainwashed" as a reduier education and had always
previously seen the Arab population of Israel aadheighbours as the "enemy".
Whilst [the applicant] began to question the pcditand policies of her country
she did not express those views publicly at thetiBhe told the Tribunal that it
was easier to simply avoid the requirement fortamji service and to try to find a
way out of Israel She did not then want to bringmuperself the inevitable
persecution, criticism and social stigma that wdldd/ from a public expression
of her political views.

[The applicant] told the Tribunal that she avoidechll for military service in
2003 on the basis that she was undertaking emplatyamel that the authorities
will generally excuse an individual from undertakimilitary service once. In
2004 she was again called to undertake her reséig but was in Cyprus at the
time. In 2005 she was again called to undertakervest duty but was able to
avoid the requirement on the basis that she had@&rpurchased a ticket for
travel to Australia. At no time in the past has[tpplicant] refused to undertake
military service on the basis of her conscientiobction to military service and
her political objection to the policy and prograimplemented by Israel. The
Tribunal put to [the applicant] that she appearsawee escaped military service
duty in the past relatively easily, the implicatioging that [the applicant], if she
returned to Israel, would be able to continue ticwilitary service obligations
relatively easily by creating "excuses” for notfpeming those duties.

We submit there is no guarantee whatsoever thatgpiplicant] will be able to
come up with excuses for avoiding military senifcghe returns to Israel, or that
those excuses will be accepted by the author{flé® applicant] has stated
clearly to the Tribunal that if she is returneddrael she will refuse to undertake
her military service obligations and she will cite her reason for objecting to that
service, her political and conscientious objectmthat duty.



In these circumstances we submit that [the appiglarase is akin to those faced
by the Bangladeshi homosexuals in S395. It woeldiberror on the part of the
Tribunal to find that [the applicant] is not a rg&e on the basis that she can avoid
future military service by being "discreet” in thense of coming up with non-
political excuses for avoiding future military see.

In S395Gummow & Hayne JJ stated:

“If an applicant holds political or religious bdtghat are not favoured in the
country of nationality, the chance of adverse cquesaces befalling that applicant
on return to that country would ordinarily increais®n return, the applicant were
to draw attention to the holding of the relevaritdieBut it is no answer to a
claim for protection as a refugee to say to aniegpt that those adverse
consequences could be avoided if the applicant teenale the fact that he or she
holds the beliefs in question. And to say to arliappt that he or she should be
"discreet" about such matters is simply to uselgetgrms to convey the same
meaning. The question to be considered in assessiather the applicant's fear
of persecution is well founded is what may happé¢ha applicant returns to the
country of nationality; it is not, could the aplid live in that country without
attracting adverse consequences. "

Application of the law to the facts
The definition of "refugee” contains four key elertse

1. The applicant must be outside his or her coutitig submitted that this
element is satisfied as [the applicant] is Israeti is currently in Australia.

2. The applicant must be at risk of persecution.

Mason CJ referred to persecution as requiring "ssen@us punishment or
penalty or some significant detrimen€Han -v- Minister for Immigration and
Multicultural Affairs- 1989 169 CLR 379-388.

The applicant claims that her refusal to completerbservist military service in
Israel will lead to her imprisonment and that thisra real risk that she will suffer
serious harm while detained due to her consciestidyjection to military service.
In the case of Erduran v Minister for ImmigratiamdaMulticultural Affairse,
Justice Gray was of the view that:

"Forcing a conscientious objector to perform miltaervice may itself amount to
persecution for a convention reason."

We also refer you to the caseMinister for Immigration, Local Government and
Ethnic Affairs v Che Guang Xiamwghere the Full Federal Court said:

"Denial of fundamental rights or freedoms, or impions of disadvantage by an
executive act, interrogation or detention for thegose of intimidating the
expression of political opinion will constitute gecution. "

3. The reasons of persecution must be found isitigding out one or more of
the Convention reasons.

The applicant's conscientious objection to militegyvice is an expression of her
political opinion. The applicant fears persecutionthe basis of her political
opinion. In addition, the applicant fears persemubn the basis of her
membership of a particular social group, beingvitlials in Israel who object to



military service on the basis of conscience.

4. The applicant's fear of persecution for a Cotigarreason must be "well
founded"

The objective test is to determine whether or nigtaa of persecution is well
founded. The court in Chan found that a person Inaayg a well-founded fear of
persecution even if there is less than a 50% chahpersecution occurring.

Each year conscientious objectors are imprisonéstael.
In Chan, McHugh J. stated:

"Nor is it a necessary element "persecution” thatimdividual should be the
victim of a series of acts. A single act of oppr@ssnay suffice ... the persecution
need not be the product of any policy of the goneant of a person country of
nationality It may be enough, depending on theuoirstances, that the
government has failed or is unable to protect #rsqn in question from
persecution ... or other forms of harm short oéiifgrence ... may constitute
“persecution” for the purpose of the Convention adocol."

Other decided cases

There is a line of authority that refusal to unaenglitary service on the grounds
of conscientious objection may give rise to a i@linded fear of persecution for
a Convention Reason.

O'Loughlin J inMagyari v Minister for Immigration and Multicultut&ffairs
stated:

"That there may be cases in which conscientiousation to military service will
be the basis of a well founded fear of persecutom Convention Reason. For
example, the refusal to perform military serviceyrdarive from one's religious
beliefs, or it may be a virtue of one's politicaim@on. "

In the case oErduran v Minister for Immigration and Multicultukr&ffairs, Grey
J reviewed previous case law regarding this isadecancluded:

“It is well established that, even if a law is alaf general application, its impact
on a person who possesses a Convention relatdzlitdtcan result in a real
chance persecution for a Convention Reason.

In 2008 the Refugee Review Tribunal found thatsaadli conscientious objector
was a person to whom Australia had protection alilbgs under the Refugee's
Convention. The Tribunal Member found:

“It is clear from the country information that isréel the military service laws and
regulations are discriminatory, and are administénea systematically
discriminatory fashion. Some people are exemptethemrounds of their gender
or their religious persuasion, others may applyefamption on the grounds of
conscientious objection, but there is no formahlggocess for dealing with such
applications. The informal committee which conssdapplications does not
appear to operate on a transparent basis... Acaptdithe country information,
persons whose objection to military service is fibeohon their objection to Israeli
policy in the occupied territories are not only eaempted, but are punished for
their refusal to serve.”

Summary



We submit that there is a real risk that the applidaces "serious harm" due to
her political opinion should she be required tameto Israel. The applicant is a
person to whom Australia has protection obligationder the Refugee's
Convention as amended by the Refugee's Proto@tesult of her refusal to
perform military service in Israel on the basief conscientious objection to
such service

Independent Country Information

TheUnited States Department of State Country Repartduuman Rights
Practices - 2006which was released by the Bureau of Democracynaiu
Rights, and Labor, on 6 March 2007 included thifaihg relevant information
about the situation in Israel:

With a population of approximately 7 million, inclung approximately 5.3
million Jews, Israel is a multiparty parliamentagmocracy. "Basic laws"
enumerate fundamental rights. The 120-member, om@ca Knesset has the
power to dissolve the government and mandate efextOn March 28, the 17th
Knesset was elected democratically. On May 4, PMimaster Olmert presented
his government to the Knesset.

The judiciary is independent and has sometimesl ragminst the executive,
including in some security cases. Notwithstandimme cases of abuse by
individuals, the civilian authorities maintainedestive control of the security
forces.

An Amnesty International Report 200%rael and the Occupied Territories
provides some information about the situation mdsvis-a-vis the Palestinians
to the effect that larger numbers of Palestiniaias tisraelis were killed during
2006. The 34 day war which broke out on 12 Julye2&f@er Hizbollah’s military
wing crossed into Israel and attacked an Israg¢top&illing three soldiers and
capturing two others, involved heavy Israeli ateacko Lebanon and Hizbollah
missiles fired into Israel, causing the deathst#ilians.

Amnesty reports that killings of Israelis by Palasin armed groups continued
but decreased to half the previous year’s leveltariie lowest since the
beginning of the intifada in 2000. In total 21 kliacivilians and 6 soldiers were
killed in Palestinian attacks. There was a sigaificincrease in the launching of
homemade ‘Qassam’ rockets by Palestinian armedpgrivam the Gaza Strip
into the south of Israel.

Israeli settlers in the West Bank repeatedly atdckalestinians and their
property as well as international peace activistsf@uman rights defenders In
June the Israeli Supreme Court issued a rulinguoshg the army and police to
protect Palestinian farmers seeking to work theeidlfrom attacks by settlers. The
incidence of attacks decreased but several more garied out in the presence
of Israeli security forces who failed to intervene.

Military Service

Sources consulted such as the Economist Intellggéimit and the US Department
of State indicate that all Israeli citizens andnpanent residents of both sexes are
liable for compulsory military service. Overseag/Senay also volunteer for
service. No provision is made for alternatives ibtany service for conscientious



4.

objectors although there are categories of perspespt from military service.
Military service usually lasts for 4 years for offrs, 3 years for men, 21 months
for women, with some variations for certain spastalsuch as medical personnel
and new immigrants.

The applicant’s agent referred to the followingrees of information and

media reports:

95.

. Ynet News, IDF chief. Draft Dodgers have no shaBieJuly 2007

. Israel: Four women conscientious objectors sentetwsecond prison
term, 14 October 2008 and Israel: Conscientiousatby Neta Mishli
sentenced to 20 days imprisonment, 24 April 2009

. Conscientious objector to IDF service jailed, 2@Ast 2008

. Amnesty International Report 2008: Israel and ticeupied Palestinian
Territories, also see WRI articles

. Dani Ben Simhon - Conscientious Refusal - Those s#&y"No!",
January - February 2002.

. War Resister's International - Israel: WRI AffigalNew Profile raided
by police, 4 May 20009.

. War Register's International, Israel: Four womemnscgentious objectors
sentenced to second prison term, 14 October 2008.

. War Register's International, Israel: Conscientiobjgctor Neta Mishli
sentenced to 20 days imprisonment, 24 April 2009

. Ynet News, Conscientious objector to IDF servickega

. Ynet News, IDF Chief: Draft dodgers have no shame.

. Erduran v Minister for Immigration & Multiculturahffairs [2002] FCA
814 (27 June 2002).

. NO3 / 47474 [2004] RRTA 292 (14 April 2004).

. Amnesty International Report 2008 - Israel and@loeupied Palestinian
Territories

. AZAAB -v- Minister for Immigration and Citizenshd09] FCA 248
(27 March 2009)

The applicant’s agent also submitted the signegiral of the statutory

declaration (declared by the applicant [in] May 2@0e draft of which was submitted
to the Tribunal [in] June 2009) to the Tribunal.

SUMMARY OF THE CLAIMS

56.

The applicant has given a variety of reasons aghtoshe does not wish to

return to Israel:

. (visa application formjhis situation (like terrorists) bombing busses
and restaurants in the middle of the day the peoplsrael just got used to



this situation so they don’t care anymore [for] cem@other. So | just can't live
like that, | can’t go back home to my country amst jive in fear all the time,
and watch my neighbours, friends or even my fadidy

. (oral evidence at the hearing before the first Oimgd [in] September
2007).

Israel — as we all know, it's a really hard platelive. Like, apparently all
of our neighbours just want to get all the Israalig of Israel and have the
country for themselves. So some people livingraelgust choose to live
with this situation, just look at it as an ordinaitying, like you wake up in
the morning, maybe one of the buses right nexvtonill blow up and
people will be dying and life goes on. | don’t thinl don’t see it that way,
just
... and | just couldn’t go back to the mess in érdhat’s the only thing. |
just think that what's going on is wrong — whatt@rgg on in our side and
also in their side, what our army doing to thent’s-also wrong. | just
can't live with it being — and this is why I thihjust — | need you to let me
stay here.

And in relation to further army service, she said:

And if  won’t go, so they just come and take nek@ut me in gaol or
something like that.

Yes, | understand how it works. This applies tdsaieli citizens?
Yes.

Well, | can live my life as | did before | camedieasnd just in fear that the
next place that I'm going to be is going to blowhypa terrorist or
something. And also the army — it's also arrest mgo back there and
something can happen. You're just frightened tbagk there.

This evidence was found by the Federal Court teltaven rise to an
unarticulated claim of a fear of persecution asrscientious objector.

. (statutory declaration submitted to this Tribunsiael requires that
even after an individual has completed their corsmuyl military service of
two years, that women complete an additional 3Gdqaer year military
service, until she reaches the age of 35 years.

The obligation to perform military service is erded by the authorities. If
| had refused to go | would have been taken to ggahe military police

and would probably be in gaol for at least 30 daymore. | would end up
with a criminal record and my future education amdrk appointments
would be limited. At the time | had no thoughtedtising to do my military
service......

Since | have been living in Australia | have comeuestion the politics
and belief systems | have learned in Israel. Whead in Israel | did not



guestion anything. | was brainwashed by my educaiid by all of the
popularly held opinions of most Israelis. Most kslia consider our Arabic
neighbours to be enemies of Israel. Everyone jssitii@es that this is the
case. No one in Israel, that | knew at least, hademan effort to consider
the perspective of our neighbours like the Palestis.

Since | have been in Australia | have come to gueshany of these
things.

| am now opposed to the mainstream political positf Israel towards its
neighbours and in particular towards the Lebanese thhe Palestinians. |
think that Israel's refusal to recognise Palestmal efforts to control the
Palestinians by withdrawing services like electyi@and water which are
entirely under the control of the Israelis is cruehumane and potentially
dangerous for Israel. | do not believe in violea®l | do not believe in a
violent solution to the problems in the Middle East

| believe that the Israeli military just does theork of the Israel
government which is to put down and suppress ighbeurs in a violent
way and | cannot now support the Israeli governmenthe Israel
military.

If I had to go back to Israel | agree that | woudd afraid of just general
living in Israel. | would be afraid of being blowap at a cafe because of a
terrorist attack, that is true. | would also findyself unable to keep my
views, my opposition to the mainstream politictscdel to myself. Now
that | have seen how the world can work, and howw iossible to live
peacefully, | would publicly express my opposititmn the Israeli
government policies. If | went back to Israel | Wwbbe required to
undertake military service. | would not do this itatly service. | feel
unable to do military service because | am oppdselle objectives of the
Israeli military and the objectives of the Isragbvernment as served out
by the military.

| am obliged to do 30 days military service pearyé would not do it. |

would be charged with an offence and sent to dasbn't want to go to
gaol but I won't do military service. A record fiegfusing to do military
service will shut lots of doors. It would be haodget work. There would
be no acceptance of these views by former frigviggarents know what |
think and | have had arguments with them aboutipsli

| do ask the Australian Department of ImmigratiamdaCitizenship to
consider all of my claims and to accept that | amefugee. | cannot go
back to Israel because if | go back there | wildeesecuted because | will
refuse to do my military service as required beeao my political
opinions and | will be persecuted and punished essalt of this decision

. (summary of oral evidence at the hearing beforeséw®nd Tribunal [in]
June 2009). She feared being forced to do milisaryice. She wouldn’t be
able to silence herself about her objection totamyi service She would speak



out against the war and participate in demonstati®he stated that she would
object to further call up and be imprisoned byiiktary police She will not
have any excuses to avoid military service in titarke, she will be asked to do
military service and she will refuse on the bagiker political beliefs and be
sentenced to jail.

AGENT’S SUBMISSIONS ON THE EVIDENCE

57. The agent made the following submissions in respéemshe Tribunal's
concerns with aspects of the applicant’s evidentleeahearing [in] June 2009:

. (in response to the suggestion that the applicadteasily avoided
military service in the past and so would be ablavoid it in the future) At no
time in the past has [the applicant] refused toeutadke military service on the
basis of her conscientious objection to militargvgee and her political
objection to the policy and programs implementedsbgel. ..... We submit
there is no guarantee whatsoever that [the app]ioaihbe able to come up
with excuses for avoiding military service if slegurns to Israel, or that those
excuses will be accepted by the authorities. [Tg@ieant] has stated clearly to
the Tribunal that if she is returned to Israel ghierefuse to undertake her
military service obligations and she will cite a3 lneason for objecting to that
service, her political and conscientious objectmthat duty.

. In these circumstances we submit that [the apiiglarase is akin to
those faced by the Bangladeshi homosexuals in SB9%ould be an error on
the part of the Tribunal to find that [the applias not a refugee on the basis
that she can avoid future military service by béidigcreet” in the sense of
coming up with non-political excuses for avoidingure military service.

. The applicant's conscientious objection to militagyvice is an
expression of her political opinion. The applictedrs persecution on the basis
of her political opinion. In addition, the appliddears persecution on the basis
of her membership of a particular social groupngendividuals in Israel who
object to military service on the basis of conscesn

COUNTRY INFORMATION

58. The Tribunal has considered the country informagioovided by the
applicant’'s agent and considered information afbélan its own resources. Of
particular relevance is the following information:

. There is no provision in Israeli law to excusez@tis or permanent
residents who have already served in the militewgnfservice on the basis of
their conscientious objection.

. Section 29 of Defence Service Law states thaterctse of a woman of
any age from 18 to 34 years annual reserve secaicsists of up to 31 days of
service every year

. Section 39 of the Defence Service Law states Heafdllowing persons
shall be exempt from the duty of defence service:mother of a child, a
pregnant woman, a married woman, a woman who Ispresof conscience or



reasons connected with the family's religious wilff® prevent her from
serving in defence service, or a person who corsigerself aggrieved by a
decision of an authority may object there to befudrgction committee
appointed by the Minister of defence

. "Although the law treats female conscientious digjecmore
generously than males, this is not to say thaeldtdly recognizes the rights of
female conscientious objectors to exemption froritany service. Female
applicants face difficulties in seeking officiakagnition and exemption from
military service. Women sometimes faced long delsafere the exemptions
committee hears their applications. Like the casrsiidbus objection committee,
members of the exemptions committee appeared vothieir role as being a
way of accommodating the applicant within the I@Eher than conducting an
independent and impartial assessment as to whitin@pplicant is a genuine
conscientious objector.

Additionally the Israeli law does not recognize tlght of women who have
already served in the IDF to seek exemption froiitany service of grounds
of conscientious objection

Women are only entitled to submit applicationsh® tcommittee before they
are called up for the first time for military sesei” (From "Israel the price of
principles: imprisonment of conscientious objectémnesty International
September 1999, underlining is the Tribunal's)

. Section 40 of the Defence Service Law providesttemption for
reasons of religious conviction of must declare gitee observes the dietary
laws of home and away and this does not ride osdbbath before a civil
court or a judge of the rabbinical court

. Section 46 of the Defence Service Law creates famoé of failing to
perform military service punishable by up to fiveays imprisonment

. Citizens who object to military service on religgogrounds are exempt
from service, while citizens who object to militasgrvice on political or moral
grounds are imprisoned.

. Media report: "Israel and the occupied territorissaeli teenagers jailed
for refusing to serve in the army" 19 December 2008

. Media report: "Israel and the occupied territorimsre Israeli women
dodging the draft" 18 March 2009

RELEVANT LAW

As indicated above, Australia is a party ® Refugees Convention and the

Refugees Protocol and generally speaking, hasqgiiateobligations to people who
are refugees as defined in them. Article 1A(2)haf Convention relevantly defines a
refugee as any person who:

owing to well-founded fear of being persecutedré&asons of race,



religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationadtyd is unable or, owing to
such fear, is unwilling to avail himself of the peotion of that country; or
who, not having a nationality and being outsidedbentry of his former
habitual residence, is unable or, owing to such fsainwilling to return
to it.

60. In the case d&rduran v Minister for Immigration and Multicultur@ffairs,
(2002) FCA 814 (27 June 2002) Justice Gray wabeWtew that:

Forcing a conscientious objector to perform militaervice may itself
amount to persecution for a convention reason.

61 His Honour notes at [18]:

.. Laws relating to compulsory military service &rmen of a certain age are
generally to be regarded as laws of general apmicaLiability to
punishment under a law of general application sme®rdinarily provide a
foundation for a fear of persecution for a Convamtieason. As the Tribunal
said, if a law is applied in a discriminatory mante persons within the
protected categories, its application will amouat gersecution for a
Convention reason. Thus, if persons of a partiaaleg, religion or political
opinion are more likely to be punished, or if thinmishment is likely to be
of greater severity, than others to whom the lapliap, this may amount to
persecution of those within the group concerndek {ribunal’s underling)

And, later, at [28]:

.. It may be that the conscientious objectiongslftto be regarded as a form of
political opinion. Even the absence of a politicateligious basis for a
conscientious objection to military service migbt nonclude the inquiry. The
question would have to be asked whether conscienbbjectors, or some
particular class of them, could constitute a paléicsocial group. If it be the case
that a person will be punished for refusing to wugdecompulsory military service
by reason of conscientious objection stemming fpahitical opinion or religious
views, or that is itself political opinion, or thiatarks the person out as a member
of a particular social group of conscientious otges; it will not be difficult to

find that the person is liable to be persecutedf@onvention reason. It is well-
established that, even if a law is a law of genapgllication, its impact on a
person who possesses a Convention-related attichnteesult in a real chance of
persecution for a Convention reason. .. (the Trigrunderling)

62. On 8 October 2008 the Federal Magistrates Coumid&ed the application for
judicial review by the applicanAZAAB v the Ministe(2008) FMCA 1380).
Although an appeal against the decision by the Geas upheld by the Federal
Court, the Federal Court did not take issue withFkederal Magistrate’s statement
that:

Compulsory military service in the context of caestious objection which
has a basis in religious or political views or memship of a social group
may amount to persecution within the meaning ofGbavention.

63. As indicated above, [in] March 2009, the Fati@ourt found that the
applicant’s evidence to the first Tribunal gaveitigs an unarticulated claim of a fear



of persecution as a conscientious objedtoAZAAB v the MinisteFCA (2009) 248
(27 March 2009) Mansfield J held at paragraph TBthat:

there was also squarely raised on the materidien d¢hat the appellant
feared persecution by reason of being a conscightidjector to further
compulsory military service. That claim was not@s$ded by the Tribunal. It
should have been. If it was, and if it was addréssehe manner set out in
[6] above, that claim would have been incorrectigr@assed for the reasons
discussed by the Federal Magistrate. The Triburalldvhave needed to
consider, in the appellant’s particular circumses)cthe reason for her
objection to compulsory military service to detemmi whether the
conseqguence of such objection might amount to petise for a Convention
reason. Those questions were not considered biribenal.

The claim was not specifically articulated, buttie passages | have referred
to it is apparent that:

(1) the appellant expressed criticism not simplyhaf Palestinian or other
terrorist activities but also of the response ef l$raeli government;

(2) she did not see the situation as “an ordinhnygt’ where she would
simply live with that situation; and

(3) she adverted on two occasions to the prospéetiog imprisoned by the
Israeli government for refusing to do further cospuy military service, and
(on one of those occasions) of a fear of that cqunesece

64. The Court also referred to considered pardg28mfErduranwhere Gray J said:

The question would have to be asked whether camsmies objectors, or some
particular class of them, could constitute a paléicsocial group. If it be the case
that a person will be punished for refusing to ugdeompulsory military service by
reason of conscientious objection stemming frortipal opinion or religious views,
or that is itself political opinion, or that markise person out as a member of a
particular social group of conscientious objectdnsill not be difficult to find that
the person is liable to be persecuted for a Comweméason. It is well-established
that, even if a law is a law of general applicatida impact on a person who
possesses a Convention-related attribute can resuteal chance of persecution for
a Convention

DISCUSSION AND FINDINGS

65. The applicant’s claim to be a conscientious objeuatas first hinted at in the
hearing before the first Tribunal and subsequeantiigulated in a statutory declaration
and her evidence in the hearing before the secoibdial. In light of the applicant’s
failure to mention that she was a conscientiousdaby in her initial statement (in her
visa application form), the Tribunal had some dasgito whether the claim that she was
a conscientious objector was genuine or an embeiknt. The Tribunal notes the
applicant’s explanation that she was unrepresexttibe time she made the statement and
notes that she did refer to military service in lagplication form, albeit without
indicating that she would refuse to do military seg on the basis of being a
conscientious objector. The Tribunal is, on balanmespared to accept that the
applicant’s failure to mention that she was a ceméious objector in her visa application
form was due to an oversight and ignorance of deario particularise the Convention



ground which is being relied upon and does not umahee the credibility of her claim to
be a conscientious objector.

66. The Tribunal also had, in light of the applicamigdence about her avoidance of
previous military call-ups, some misgivings abdwé extent to which her obligation to
perform military service has been, and would infthiere be enforced by the authorities.

67. The Tribunal is mindful, however, that a person hdsvell-founded fear” of
persecution under the Convention if they have genigar founded upon a “real chance
of persecution for a Convention stipulated reagamther, while a “real chance” is one
that is not remote or insubstantial or a far-fettpessibility, a person can be said to have
a well-founded fear of persecution even though gbssibility of the persecution
occurring is well below 50 per cent.

68. With that in mind and having considered the coumtfgrmation, the Tribunal is
satisfied to the degree necessary that the applauid be liable for further call-ups and
that it would be difficult for her to avoid thosarther call- ups. The Tribunal makes the
following findings:

* The applicant is a 27 year old female citizen ohd§ born in Israel [in]
1982.

» Between October 2000 and July 2002 she undertomiatsory military
service in the Israeli Army.

» Israel requires that even after an individual leaepeted their compulsory
military service of two years, that women completeadditional 31days
per year military service, until she reaches the @34 years.

» The obligation to perform military service is erfed by the authorities.
* The applicant is genuinely objects to the practafebe Israeli military

« Asanindividual who has already completed two yeaititary service the
applicant would find it difficult to obtain exempti from the exemptions
committee in light of the country information th&/omen are only
entitled to submit applications to the committe®bethey are called up
for the first time for military service."

* If returned to Israel the applicant would be fortethe discreet about her
political opinions to avoid punishment and wouldfbeced to undertake
additional 31days per year military service, ushié reaches the age of 34
years. This would amount to persecution for a Cahwa reason (political
opinion and membership of a particular social groapnely conscientious
objectors

APPLICATION OF THE LAW

69. The Tribunal is satisfied that the applicant mehts definition of “refugee”.
Whilst the applicant fears persecution by the oigions, or members of those
organizations, that are hostile to Israel (sucRalsstinians and terrorists) she is also in
fear of the ramifications of refusing to undertdkgher military service. Although the
requirements under the Defence Service Law ared# application, the Tribunal does



not consider that they aregéneralapplication given the eligibility for exemptionded
on, for example, incompatibility with adherencetthodox religious practice or (where
the individual has been called up for the firsta)pconscientious objection to military
duty. Even if the Defence Service Law were to bgarded as a law of general
application the principle that treatment under a law of gehepplication will not
amount to Convention-related persecution is sulbgeitte proviso that it does riotpact
differentially upon a particular individual by virtue of theirce religion, political
opinion or membership of a particular social groépplying Erduran, if persons of a
particular race, religion or political opinion ameore likely to be punished, or if their
punishment is likely to be of greater severity ntlaghers to whom the law applies, this
may amount to persecution.

70. The applicant is exposed to the real chance dferdntial impact of the Defence
Service Law (either being forced to serve agaiastbnscience or face prosecution for
refusing to serve) by reason of the Convention iggdswof her membership of a particular
social group (conscientious objectors) and politoganion (conscientious objection).

CONCLUSIONS

71 Having considered the evidence as a wholeTtibeinal is satisfied that the
applicant is a person to whom Australia has praieatbligations under the Refugees
Convention as amended by the Refugees Protocotefidne the applicant does not
satisfy the criterion set out in section 36(2) dqurotection visa.

DECISION

72.  The matter is remitted for reconsideratiormwiite direction that the applicant
satisfies section 36(2)(a) of the Migration Actifgea person to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatiwhich might identify the
applicant or any relative or dependant of the a@gpli or that is the subjet
of a direction pursuant to section 440 of kigration Act 1958
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