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Shepherd Masimba Kambadzi (previously referred to as SK (Zimbabwe)) (FC) (Appellant) v
Secretary of State for the Home Department (Respondent) [2011] UKSC 23
On appeal from the Court of Appeal [2008] EWCA Civ 1204

JUSTICES: Lord Hope (Deputy President), Lord Rodger, Lady Hale, Lord Brown, Lord Kerr
BACKGROUND TO THE APPEAL

The issue in this appeal is whether a failure by the Respondent to comply with a procedural
requirement in its policy relating to the detention of foreign national prisoners results in their detention
being unlawful, so as to allow the detainee to advance a claim in tort for false imprisonment.

Shepherd Masimba Kambadzi is a Zimbabwean national. He entered the UK lawfully, but remained
here after his leave to remain expired. In 2005, he was convicted of assault and sexual assault,
sentenced to one year’s imprisonment and ordered to be registered as a sex offender for five years.
Prior to his being released from prison, the Respondent decided to make a deportation order against
the Appellant. Paragraph 2(2) of Schedule 3 to the Immigration Act 1971 (the 1971 Act) gives the
Secretary of State the power to detain foreign nationals pending the making of a deportation order and
the Appellant was detained under that power on 7 March 2006. On 24 August 2007, a deportation
order was made against the Appellant, after which he was detained under paragraph 2(3) of Schedule 3
to the 1971 Act. In all, he was detained for 27 months until 13 June 2008, when he was granted bail.
He has not yet been returned to Zimbabwe because of conditions in that country.

The common law has recognised limits on the extent of the power to detain under paragraphs 2(2) and
(3) of Schedule 3 to the 1971 Act (the Hardial Singh principles, set down in R v Governor of Durbam Prison
Ex p Hardial Singh [1984] 1 WLR 904). The Respondent had a policy which detailed how the power to
detain was to be exercised. It provided, for example, that all reasonable alternatives to detention must
be considered before detention was authorised. The policy also provided for detention to be subject to
“review at regular intervals”. It specified the frequency of review and the grade of official which was to
carry them out. The policy required the Appellant’s detention to be reviewed on five occasions during
the first month and then monthly thereafter. The Appellant’s detention was not reviewed in
accordance with that policy. By the date of the first instance hearing of this claim, he had been entitled
to 22 monthly reviews of the lawfulness of his detention, in addition to the five reviews which should
have taken place in the first month. His detention had been reviewed only ten times. Only six of those
reviews had been conducted by officials of the required seniority and, of those six, two were flawed by
material errors of fact. The substantive requirements for detaining the Appellant were, however, met
throughout the period of his detention: had the Respondent carried out the reviews, it could justifiably
have decided to continue to detain him.

While still detained, the Appellant raised a judicial review, seeking a declaration that he was unlawfully
detained and damages. At first instance, Munby ] granted a declaration that the Appellant had been
unlawfully detained for various periods amounting to about 19 months and gave directions for the
assessment of damages, but he declined to order his release. (The Appellant was subsequently granted
bail in other proceedings.) The Court of Appeal allowed the Secretary of State’s appeal and held that
the Appellant’s detention had been lawful throughout.

Although the Supreme Court heard the appeal in February 2010, it delayed handing down its judgment
so as to be enable a court of nine Justices to consider the case of R (Lumba) v Secrteary of State for the
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Home Department [2011] UKSC 12. That case also considered the legality of the detention of foreign
national prisoners where the Secretary of State has not complied with the terms of the published policy
relating to detention.

JUDGMENT

The Supreme Court, by a majority, allows the appeal. Lord Hope gives the leading judgment; Lady
Hale and Lord Kerr issue separate concurring judgments. The majority holds that the Appellant’s
detention was unlawful for the periods in respect of which no review was carried out and that he does
have a claim in tort for false imprisonment in respect of those periods. The amount of damages is yet
to be ascertained, but will be nominal if it is found that the Appellant would have been detained even
if his detention had been reviewed as the policy required. Lord Brown gives a dissenting judgment,
with which Lord Rodger agrees.

REASONS FOR THE JUDGMENT

The Secretary of State was under a public law duty to adhere to the terms of the policy relating to
reviews unless there were good reasons not to: [36], [39], [66]. The majority of the Court holds that
the Respondent’s unlawful failure to review the Appellant’s detention, as required by the policy,
resulted in his detention being unlawful. The court rejects the argument that because the breach of
public law related to a procedural requirement, it did not affect the legality of the detention: [69] —
[73], [85]. Some procedural requirements go to the legality of the detention and some do not: [71].
The policy was sufficiently closely related to the authority to detain to qualify the Secretary of State’s
discretion under the 1971 Act: [51]. The very point of the review was to ensure that the detention was
lawtul: [73], [86]. The public law error bore directly on the decision to detain the Appellant and
therefore satisfied the test adopted by the majority in Lumba for determining when a public law error
will result in detention being unlawful: [42], [88]. The Appellant’s detention was not unlawful,
however, where the only defect in the decision to continue detention was that the review had been
carried out by an official of the wrong grade: [60].

As the Court also held in Lumba, it was no defence to the claim that there were grounds which justified
the Appellant’s detention: [54], [73], [88]. False imprisonment is a trespass to the person and
actionable in itself, without proof of loss or damage: [74]. The result of the reviews which should have
taken place is, however, relevant to assessing damages. A defendant is liable only for the loss which his
wrongful act has caused. The full facts of this case are yet to be established, but if it is found that the
claimant would not have been released had proper reviews been carried out, he will only be entitled to
nominal damages: [55] — [56], [74], [89].

Lord Brown (with whom Lord Rodger agrees) would have held that the failure to review the
Appellant’s detention did not result in the Appellant’s detention being unlawful. They hold that the
policy did not confer upon the Appellant an entitlement to be released, but only an entitlement to be
reviewed for release: [107]. Once propetly detained, a detainee remains lawfully imprisoned unless and
until released on bail or by the Secretary of State’s direction, or he establishes a substantive entitlement
to release: [111]. Lwumba does not compel the majority’s result, because it was concerned with a
substantive entitlement under the policy and not a procedural one, and because it also held that not
every breach of public law resulted in detention being unlawful: [116] — [118].

NOTE

This summary is provided to assist in understanding the Court’s decision. It does not form
part of the reasons for that decision. The full opinion of the Court is the only authoritative
document. Judgments are public documents and are available at:
www.supremecourt.gov.uk/decided-cases/index.html
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