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Lord Justice Thomas:

1.

The appellant, a national of Burundi, appeals ajairdecision of the AIT on grounds
(as limited on the application for permission tastlourt) to specific issues under
Article 8. The appeal provides a clear examplehefimportance which can attach to
the provision of independent supporting evidenceretit is readily available and the
part its absence can play in determining overadldifility where no credible
explanation is provided for its absence.

Theinitial deter mination

2.

The appellant was born in 1968 and arrived in tingdd Kingdom in March 1996.
He claimed asylum on the basis of his fear of mersen in Burundi because of his
ethnicity as a Hutu. That application was refussdthe Secretary of State in
February 2001. In October 2002 the decision toegemoval directions was served
on him. He appealed. He failed to attend theihgaand the appeal was dismissed.
An application for leave to appeal out of time wiiasn made; the AIT remitted the
matter for hearing before a different tribunal. aTltame on before Mr H R A
Martineau, an Immigration Adjudicator. The appeflavas legally represented by
counsel and the Adjudicator had evidence from hirhe Adjudicator in his decision
dated 31 January 2005 dismissed his claim for asya the basis that no credible
case had been put forward. The reasons given éthudicator for disbelieving
him included the failure of the appellant to putWard the strongest points of his case
initially. In particular the appellant had not niened his claim to be at risk as a
member of the FNL until his witness statement vaasexd. He had added even more
significant evidence (such as claiming he was glesder) during the course of his
evidence at the hearing. The Adjudicator also idemed that the reason he put
forward for his fear of persecution was quite de#fe to that first offered. The
Adjudicator not only rejected his claim to be a nbem of the FNL but also
considered it was likely that the appellant hademted his account of his time in a
refugee camp in Tanzania, though he did not madiepidrt of his findings.

Although the Adjudicator dismissed the asylum clalme accepted the appellant’s
Article 8 claim based solely on the appellant’sdevice that:

) He had started to work in the United Kingdom in 71,98ince 2000 he had
been working for the NHS; it was anticipated he ldocomplete his staff
nurse training by December 2005.

i) He had had a relationship with Miss Mutoni (who le#n born in Rwanda)
and they had a daughter who was born on 11 Feb2@0®¢. He saw her
frequently and regularly, three times a week faiquks of three to four hours
at a time. He had since separated from his dadgm®ther but he supported
both financially.

There was no independent evidence in relation tesNWutoni or her daughter. The
Adjudicator concluded without such evidence he dodt make substantial findings
in the appellant’s favour. He concluded, howeteat although 20 months of delay
had been due to the appellant’s solicitors, theareing delay was caused by the
Secretary of State and attached to this last vengiderable weight. He decided the
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appellant should not be removed, as it would ctrtsta disproportionate interference
with his right to a private life.

Reconsideration of that decision was ordered ineJB@06 on the basis that the
Adjudicator had erred in his application of Artide In a further determination dated
26 February 2007 the AIT considered that there lbeseh a material error of law by
the Adjudicator in relation to the weight attribdte delay and that the appeal should
proceed to a second stage reconsideration limdettha Article 8 claim. The AIT
observed the delay might well have increased thpelignmt's ability to demonstrate
his family and private life and made clear thaxpected that the appellant would be
able to put forward a properly formulated case.

The hearing before |mmigration Judge Scobie

5.

That second stage consideration was heard befaregiation Judge Scobie on 13
April 2007. At that hearing the appellant was esented by experienced
immigration counsel. The appellant’s evidencedgppgears from the determination)
was as follows:

)] He did not live with his first daughter because did not have a good
relationship with her mother, Miss Mutoni; howeves saw that daughter
regularly.

i) He had a current partner and a daughter born 1&€M2007 (about a month
before the hearing). The evidence in respect isfghrtner was recorded as,
“Tailynne’s mother’s asylum application is somewhen the system”. The
appellant did not live with his daughter or hisremt partner, but they visited
him on a frequent basis; his evidence was that ginegosed to move in with
him very shortly and hopefully they would get engag

However, no statements were provided from eitheghefmothers nor was there any
written evidence of any financial contribution madghe appellant’s explanation for
this was that his relationship with the mother isffirst daughter was not particularly
good and she did not wish to become involved intenstrelating to his immigration
status. If he had pushed the matter he was fimglatdne would lose contact with his
daughter which had been freely given by the moths.regards his current partner,
“he had not been asked to bring her along or toegélence from her”. At the
hearing the Secretary of State disputed the stnepigthe family life presented by the
appellant and relied on the absence of writterestahts and other evidence to which
| have referred.

In reaching his decision, given on 7 June 2007, Itheigration Judge expressly
referred toHuang [2007] UKHL 11 andRazgar [2004] UKHL 27. He proceeded to
address the issue under Article 8 by referencehto five questions set out at
paragraph 19 of the decisionRazgar.

)] The Judge concluded there was no doubt the appél@hmade a private life
for himself in the UK and, regardless as to thewvgighat he had as to the
strength of the appellant’s family life, the appell did have a family life with
which his proposed removal would be an interference
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i)

ii)

He found that Miss Mutoni, the mother of the ficddughter, had indefinite
leave to remain; his present partner had made Waonaslaim, “and the best
information | had was that it had not been finalgsolved”. It would be
extremely difficult for the appellant to keep inuth with his family from

Burundi and he would lose his job. He thereforecbaded that Article 8 was
potentially engaged.

After dealing with the third and fourth questions Razgar (which were

common ground) he turned to the fifth questioncawliether the interference
was proportionate in pursuit of the aim of having force an effective
immigration control policy. He concluded that oaldncing the following

factors that the balance came down in favour obftyellant’s removal:

a) The appellant had been in the UK for a number @afrye There had
been significant delay in dealing with his applicat That had
assisted him in building a private and family life that he had an
important job and two daughters. However, aganmst was the fact
that there was a complete absence of evidence tfiermothers of the
two children; they had neither given oral evidenuer provided
statements.

b) He did not consider that the explanations | hateose in relation to
the absence of supporting evidence were satistacha regards Miss
Mutoni, the mother of the appellant’s first daughtehilst he could
understand the reluctance of the mother to get lwedo in an
immigration issue he considered it would have beefatively
straightforward for her to sign a statement andnébit difficult to
understand her reluctance in circumstances whehe igppellant were
returned to Burundi she would lose £150 per monthiciv he
contributed towards his daughter’'s upkeep. Asndsythe appellant’s
current partner, he concluded as follows:

“l found the appellant's reason for absence of
evidence or a witness statement totally
unacceptable. The appellant has been
represented by legal representatives for some
time who have done a very thorough job in
connection with the case. To suggest that his
partner is not here and did not give a statement
because nobody mentioned the benefit of having
her do so is in my mind totally lacking in
credibility.”

C) There was no independent evidence as to the morfgghwthe
appellant claimed to put towards their keep. Theas nothing about
this apart from his own word. Although he had Haslbenefit of legal
advice it was inconceivable that his legal represeres would not
have understood the benefit of having documentadeace relating to
finances.
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1Y) All of these factors went to the strength of thiatienship with his daughters.
He concluded that in the light of what he had sdf tihe appellant’s family
life was not as strong as he indicated”.

V) He also referred to further matters counting agdhes appellant, including the
fact that he had developed his family life in thK W the full knowledge of
his uncertain status.

Vi) He concluded that, although the appellant wouldesdfom losing his job and
he would suffer to some degree from any contachdw with his children,
nonetheless the balance came down in favour ath®val.

The AIT refused permission to appeal to this Caurtthe basis that the Judge had
applied the right test. An application for pernossto appeal to this Court was
rejected by Richards LJ on paper. The applicatias renewed and came before
Maurice Kay LJ on 20 May 2008. The appellant appean person. He brought
with him the woman whom he described to Maurice Kays “his fiancée” who had
given birth to the second daughter on 16 March 20Maurice Kay LJ considered
that it was arguable that the Immigration Judge eadd in law in rejecting the
appellant’s account because it was not supportedtlgr evidence, uncontradicted
though it otherwise was.

The service of further materials by the Secretary of State

8.

10.

On 19 November 2008, the Secretary of State satgedmentation in relation to the
person the appellant described as his current graetind the mother of his second
child - Deborah Ndagire. She had been born on @3 A974 and was a national of
Uganda. She had arrived in the UK on 27 Octob&420ith the assistance of an
agent and claimed asylum the following day. Th&$af her claim was that in 2000
her family had tried to force her to marry but $tael refused to do so as she was a
lesbian. She gave an account of being mistreatdwebfamily and her clan and then
being attacked and raped; she claimed she couldbtain any assistance as she was
a lesbian. Her claim was rejected by the Secretdrytate. On appeal, the
Immigration Judge in a determination promulgated®8rlanuary 2005 dismissed her
appeal on the basis that her account was not d¢eed®n 28 February 2005 the AIT
dismissed her application for permission to appeathe basis that the Immigration
Judge’s findings supported a wholesale rejectioblisE Ndagire’s entire account.

Therefore at the time of the reconsideration hgaohthe appellant’s appeal before
Judge Scobie on 13 April 2007, the mother of theelipnt's second daughter, Miss
Ndagire, was in fact illegally in the United Kingdo It was clear that his claim to be
entitled to family life on the basis of the famiife with his daughter born in March
2007 and the hopes to marry her mother would haea linsustainable had this been
known.

Although the papers that set this out had beeredempon the appellant’s solicitors
on 19 November 2008 (over three weeks before thergein this Court), there was
no statement from the appellant to explain his cehd We were told by counsel
(who had not represented the appellant before J8dgbie) on instructions obtained
at a conference with the appellant six days befoeehearing in this court, that at the
reconsideration hearing before Immigration Judgaebicthe Home Office presenting
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11.

12.

officer had information about the partner gaineshfrwhat was on the Home Office

computer. The appellant had not seen this infaonand so could not explain the

detail, but he knew at least that much. On enqoirgounsel as to what enquiries
had been made about the advice given by counselhatiacepresented the appellant
at the hearing before Immigration Judge Scobieywere told he had not been able to
speak to him as he had been abroad and was likglymain abroad for some time.

This question was asked because the grounds foappeal had been drafted by
counsel who had represented the appellant at thenigebefore Immigration Judge

Scobie and nothing had been said in that which lsiotegsupport the account given
by the appellant as to his reasons for not calbngobtaining evidence from the

mothers of his two children and which the Immigyatdudge had rejected.

Before the renewed application for permission cabedore Maurice Kay LJ,
solicitors acting on behalf of Deborah Ndagire hadtten on 10 September 2007
asking the Secretary of State to review her paositio the light of further
representations and evidence. The letter set wther information in relation to
Uganda and a further report on her medical conditibhe partner was not identified.
By the time of the hearing before Maurice Kay L@ thrther representations had not
been considered by the Secretary of State. Theg,vie@wever, rejected in a letter
dated 31 October 2008 in which it was made cleair tMhiss Ndagire had no basis to
stay in the United Kingdom and should make arrareggmto leave without delay.
On 12 November 2008 her solicitors indicated tlmatytwould be making further
representations on her behalf and would be sulmmittiose by Friday, 14 November
2008. We were told that none had so far beenveddy the Secretary of State.

In the light of these matters and what we had ke&h orally by counsel and the
guestions to which they gave rise, we decidedeattmclusion of the hearing that we
would give the appellant the opportunity of puttimga written statement made on
oath or affirmation by the following day, if he slesired, setting out his account of
what had happened before Immigration Judge Scatieba&fore Maurice Kay LJ.

The appellant provided on 11 December 2008 affidafrom himself and Miss

Ndagire and documentation to which | refer at peaplyl7 below. The Secretary of
State responded on 15 December 2008 in a shortissiom

The submissions of the appellant on the appeal to this court

13.

The appellant made two principal submissions orafipeal.

)] Immigration Judge Scobie had not properly applieel law as laid down in
Razgar (and the guidance of Lord Bingham at paragrapla@o the way in
which the question of proportionality should be rmy@ehed) and itHuang at
paragraphs 14-15 and 19-20. If the Judge had donée would have
considered the evidence with more care and made fitelings of fact. He
should have made proper findings on the level ofilfalife and not merely
left the position as he had done. It was also giarthe circumstances for the
Judge not to have accepted the appellant’s evidandeexplanation for not
providing statements. He had speculated abouétitence that might have
been before him instead of concentrating on theemgde that was actually
before him. He should have assessed the appsllemtiibility in the light of
that. He had been wrong to place the emphasisich@rdthe evidence in
relation to the finances; he should have followkd guidance given by
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Baroness Hale of Richmond iBeoku-Betts v SSHD [2008] UKHL 39 at
paragraph 4 where she stated that the central pbmit family life was that
the whole was greater than the sum of its partee Immigration Judge’s
reliance on what the former partner might have doressist the appellant was
misplaced. He had no control over her. The eftdcthe approach of the
judge had been erroneous in law and had prejudicedonsideration of the
appellant’s case.

i) The Immigration Judge had failed to follow the Shaurg Jurisprudence.
There had been no references at all to Strasboungpdudence in the
decision.

The weight to be attached to the evidence of the appellant and the findings on family life

14. At the heart of the decision of the Immigration geidvas his decision in relation to
the appellant’s credibility. It is clear that thedge approached the matter against the
background of:

)] The rejection by Mr Martineau of the appellant'se@n asylum where he had
not been believed.

i) The reference by Mr Martineau as to the lack okepehdent evidence of the
status or plans of the mother of his first daughtet his express statement that
he could not make substantial findings in the dppé&k favour about her.

i) The opportunity afforded to the appellant by thdagethat had occurred
dealing with his asylum claim. It was clear frohetdecision in February
2007 that it was expected that he would have furgvedence to support his
claim.

iv) When the matter came on before Immigration Judgdigan April 2007, the
appellant was represented, as the determinatioresnelear, by experienced
and competent counsel. There can be little ddudit the judge had well in
mind the background to which | have referred amdrtbed for the appellant to
produce some independent evidence to support &is ¢h respect of family
life.

15.  The task of the Immigration Judge was in the cirstamces no different to that of any
other Judge being asked to make a finding or serieindings where there was
before him a party who had been disbelieved inaatee part of the proceedings, had
provided no independent evidence to support hiswatdcand was putting forward
explanations of his failure to call supporting ende that did not appear sustainable.

16. Where evidence to support an account given by & paror should readily be
available, a Judge is, in my view, plainly entitedtake into account the failure to
provide that evidence and any explanations for flu&ire. This may be a factor of
considerable weight in relation to credibility whethere are doubts about the
credibility of a party for other reasons. | ac¢cegs did the Judge, that Miss Mutoni,
his first partner, might well have been reluctanhélp, but there was no evidence that
any attempt had been made to seek her help innegtaunces where her failure to help
would result in serious financial disadvantage le support to her child, and no
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evidence as to the payments alleged to have bee®.ma&or in my view can
Immigration Judge Scobie in any way be criticisedHis rejection of the appellant’s
account of why he had not sought evidence froncinigent partner, Miss Ndagire. In
my view the approach of the Judge on the eviderfterd him was an approach he
was entitled to take in assessing the appellangdilaility; there was no error of law.
On that evidence, he was entitled to reach the view the family life was not as
strong as the appellant claimed or in other womlsstrong at all. He was therefore
entitled to come to the conclusion he demonstraliyed at with great care, that the
balance under Article 8 came down in favour of Hppellant being returned to
Burundi. In my judgment, there was no error of kvd this ground of appeal fails.

Thefurther evidence of the appellant served on 11 December 2008

17.

In the affidavit served by the appellant on 11 Deloer 2008 in the circumstances to
which | have referred at paragrafi?, he stated that he believed that his former
solicitor had presented to the Home Office thehbaertificates for both children prior
to the hearing; the mothers of the children wemaedhon those birth certificates; the
copies he served showed the parents on his secanghtdr's certificate. At the
hearing before Immigration Judge Scobie on 13 AROD7, the Home Office
Presenting Officer provided to his counsel a doautmgth the names of his partner
and ex-partner written on a piece of paper. He ask®d to verify the names and
dates of birth of his parents. He explained hengdittknow the date of birth of Miss
Mutoni but stated that the information he was adikedheck corresponded with her
approximate date of birth. He had not been advisellis solicitors to seek evidence
from his current partner or his former partner.di@®arily his current partner would
have come to court with him as she had on evergsicn when he had been to a
hearing. She had had a complicated birth aboubr@mbefore and did not attend the
hearing. He accepted that the Immigration Judge ¢@mrectly summarised his
evidence in relation to his current partner in tévens | have set out in paragraph
above. His state of knowledge at the time of thedring was that he knew her
asylum application had been dismissed by an Immniggraludge and that there was
no outstanding appeal before any court. He kneshstd consulted a solicitor and he
believed that the solicitor had made representatiorthe Secretary of State. At the
time of his appearance before Maurice Kay LJ, heakthat representations had been
made on behalf of Miss Ndagire to the Secretanbtaite and there had been no
response. As to his relationship with Miss Ndagive had a genuine heterosexual
relationship with her. It had not arisen to pr@vidiss Ndagire or himself with any
advantage under immigration law. His evidence abus former partner, Miss
Mutoni, had been correctly summarised by the judpe;had, however, provided him
with a letter in support of his claim dated 20 NaNeer 2008 which was annexed to
his statement. He had made monthly payments iaufaef his daughter by Miss
Mutoni since her birth. These had started atélellof £80 a month and increased to
£150 a month; he produced bank statements purgairshow payments to Miss
Mutoni. Miss Mutoni had told him the payments irter bank account were not
helpful as she was in overdraft and the payment® wpplied by the bank to the
reduction of her overdraft. She had asked him it®@ gash which he did. He
produced bank statements purporting to show thee also produced items of
correspondence with Miss Mutoni and cards fronfings daughter and set out further
details of his relationship with that daughter. sMiNdagire provided an affidavit
which supported the appellant’s account. In thensssion served on behalf of the
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18.

19.

20.

21.

Secretary of State, it was acknowledged that thenéi®@ffice presenting Officer had
a vague recollection of handing in a note at tharihg, but had no recollection of the
contents of the note.

It is striking that the account now given by thepelpant for the failure of Miss
Ndagire to attend the hearing before ImmigratiodgéuScobie is that she had a
complicated birth. No explanation is given as toywhe Judge was not told this;
indeed the Judge was told that Miss Ndagire and tteughter visited him on a
frequent basis, an account which appears inconsisiéh his current explanation that
her health prevented her from attending the heariigreover there was no
suggestion of complications in the birth in the mel report served by Miss
Ndagire’s solicitors with the representations madel0 September 2007. It is also
clear that the appellant knew that Miss Ndagirgbts of appeal had been exhausted
by the time of the hearing before the judge; higl@we to the judge that the
application was somewhere in the system must hege bppreciated by the appellant
(who holds a responsible position in the healtlvise) to have been misleading. He
has provided no evidence from those advising hirthattime of the hearing which
would support his account as to the advice he dadm was given. The bank
statements provide little support for the paymeats only four pre-date the
determination by the Judge; those four statementa@t consistent with his case that
he was supporting his first daughter as they doshotv, for example, any payments
being made in the year September 2006- SeptemB&: 20

| regret to conclude that the appellant has pralide credible explanation as to his
failure to call Miss Ndagire or for his misleadiatatement to the Immigration judge
about her immigration status. The clear inferasdbat he did not call Miss Ndagire
as to have done so would have revealed that whiaathestated about her immigration
status was untrue and the way he was advancingdim under Article 8 was based
on a significant area of fact that was unsustaaabl

The importance of the evidence that emerged in @aart is to demonstrate how
important it is in cases of this kind for indepentdeupporting evidence to be
provided where it would ordinarily be availableathwhere there is no credible
explanation for the failure to produce that suppgrevidence it can be a very strong
pointer that the account being given is not credilt is clear in the circumstances of
this case that the Judge was in fact right to disbe the appellant. If the appellant
had asked the mother of his second child, Ms Ndatrgive evidence, the truth

about her immigration status would have emerged hisd claim to base an

entitlement to family life on his relationship witter and the child by her would have
failed. That that was the inevitable consequenas made clear by the fact that his
counsel accepted before us that he could no lariyeupon the relationship with Ms

Ndagire and her daughter and the sole ground oohadm Article 8 claim could be

advanced was the relationship to his daughter ¥itsit partner.

The circumstances of this case in my view demotestieat independent supporting
evidence which is available from persons subjecthie jurisdiction be provided

wherever possible and the need for an Immigratiodgd to adopt a cautious
approach to the evidence of an appellant wheregentent supporting evidence, as it
was in this case, is readily available within tjusisdiction, but not provided. It

follows that where a Judge in assessing credihigties on the fact that there is no
independent supporting evidence where there shmuklipporting evidence and there
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22.

is no credible account for its absence commitsrnar ®f law when he relies on that
fact for rejecting the account of an appellant.

In my view, therefore, it follows that the sole teaton which a claim to family life
could properly have been made, namely his evidaboeit his relationship with his
first daughter, has to be seen in the context effanther evidence which would have
undermined the appellant’s credibility, if the tréigcts had emerged before the
Immigration Judge. That further reinforces thedaosion to which | had come that
the Judge was clearly entitled to reject the ewsdent the appellant as to the strength
of the family life which he claimed.

No other error of law

23.

24,

As to the second ground of the appeal, Immigralistige Scobie had, as is clear from
his determination, the Strasbourg Jurisprudencelwasdated in the decisions of the
House of Lords firmly in his mind. It does not &ap that he was referred to any
Strasbourg decisions. We were referredRodrigues da Slva and Hoogkmer v The
Netherlands (Application No 50435/99, 31 January 2006) ang@articular paragraph
41. However there was nothing in that decisiomdhe paragraph to which we were
particularly referred which had any relevance ®phesent appeal.

In my view this was a ground of appeal which wasetyere-stating in other terms the
first ground of appeal, namely that the Judge hadallowed the correct approach to
Article 8 elucidated by the House of Lords in timeet decisions to which | have
referred. There was in the result no separatengrofiappeal.

Conclusion

25.

In my view, therefore, this appeal should be diserls

Lord Justice Moore-Bick:

26.

| agree.

Lord Justice Waller:

27.

| also agree.



