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Résumé

La Rapporteuse spéciale sur I'indépendance des juges et des avocats s est rendue
en visite officielle en Turquie, sur I'invitation du Gouvernement, du 10 au 14 octobre
2011. Elle a rencontré les autorités gouvernementales, |égidatives et judiciaires, ains
que les représentants d’ associations professionnelles, d’ organisations de la société civile
et d’autres parties prenantes. Les visites effectuées a Ankara, Istanbul et Diyarbakir ont
permis a la Rapporteuse spéciale d évaluer la situation du systéme judiciaire et les
difficultés auxquellesil était confronté dans différentes régions du pays.

Dans le présent rapport, la Rapporteuse spéciale examine les réformes de grande
ampleur récemment conduites en Turquie, y compris au niveau constitutionnel, dont un
grand nombre ont un rapport direct avec son mandat. Si, dans |I’ensemble, les réformes
entreprises peuvent étre considérées comme des améliorations, il reste des difficultés a
surmonter pour garantir pleinement I’indépendance et I'impartialité des juges et des
procureurs dans la pratique. |l est en particulier fait référence au role des procureurs dans
I”administration des tribunaux; a la position et aux fonctions du Ministre de la justice au
sein du Conseil supérieur des juges et des procureurs, a la nécessité d'établir une
Séparation entre la carriére de juge et la carriére de procureur; aux relations par trop
étroites entre les juges et les procureurs; au systéme de nomination, de transfert et de
rotation des juges et des procureurs; a |’ état d esprit des juges et des procureurs; et ala
question des femmes dans I'administration de la justice. La Rapporteuse spéciale
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examine aussi la question de I’ accés alajustice et lalenteur des procédures, ainsi que les
problémes connexes que sont I’ arriéré d’ affaires en souffrance, le volume de travail treés
important, le manque d’infrastructures judiciaires adéquates et les longues périodes de
détention avant jugement qui en résultent. Elle analyse en outre les restrictions autorisées
par lalégidation dans les affaires concernant le terrorisme et le crime organisé qui sont
jugées par les tribunaux pénaux spéciaux et se déclare préoccupée par |'absence de
garanties procédurales dans ces affaires. Une partie du rapport est consacrée aux
enguétes en cours sur les affaires trés médiatisées concernant la préparation présumée
d’un coup d Etat.

Le rapport sintéresse auss a la situation des avocats et étudie les difficultés
gu'ils rencontrent dans |’ exercice de leurs fonctions. || évoque notamment le sentiment
largement répandu chez les avocats qu’ils ne sont pas considérés ni traités de la méme
maniére que les juges et les procureurs et les difficultés qu'ils rencontrent pour défendre
convenablement leurs clients, en particulier dans le cas d'infractions liées au terrorisme.
De ce point de vue, le fait qu'a diverses reprises des avocats aient fait I'objet de
poursuites pénales pour des activités menées dans le cadre de I’ exercice |égitime de leur
profession, alors qu'ils défendaient des personnes accusées d'infractions liées au
terrorisme, est particuliérement inquiétant. Cette tendance préoccupante s est fortement
accentuée dans les mois précédant la soumission du présent rapport. La Rapporteuse
spéciale fait aussi des recommandations concernant les critéres d’ admission au barreau.

Le rapport s achéve sur des remarques relatives au renforcement des capacités et
alaformation aux droits de I’homme des juges, des procureurs et des avocats.
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I ntroduction

1. At the invitation of the Government of Turkey, the Specia Rapporteur on the
independence of judges and lawyers, Gabriela Knaul, visited the country on an official visit
from 10 to 14 October 2011, in order to examine matters relating to the independence and
impartiality of judges, prosecutors and the free exercise of the legal profession by lawyers.
In particular, she had the opportunity to assess a series of judicial reforms recently
undertaken by the Government that include several aspects at the core of her mandate. The
Special Rapporteur also examined other issues, such as the respect of fair trial guarantees
and accessto justice.

2. The Speciad Rapporteur visited Ankara, Istanbul and Diyarbakir. She met with a
number of Government officials from the Ministry of Foreign Affairs, including the Deputy
Director General for the Council of Europe and Human Rights, and directors of various
general directorates of the Ministry of Justice; the President, the Secretary-General and
other judges of the Court of Cassation; the Secretary-General and other judges of the
Council of State; judges from the High Military Criminal Court and the High Military
Administrative Court; the Rapporteur and the Deputy Secretary-General of the
Congtitutional Court; the Secretary-General and other members of the High Council of
Judges and Prosecutors, the Chief Prosecutor in Diyarbakir and the Deputy Chief
Prosecutorsin Ankara and Istanbul; members of the Human Rights Presidency; members of
the Human Rights Inquiry and Justice Committees of the Grand National Assembly;
representatives of the Justice Academy of Turkey; and representatives of the Turkish
National Police and the General Command of the Gendarmerie. She aso met with
representatives of professional associations of judges and prosecutors, bar associations,
lawyers, academics, international and local non-governmental organizations and United
Nations agencies.

3. The Specia Rapporteur wishes to thank the Government for its invitation and for
having facilitated the smooth development of the visit with full respect for her mandate.
The Special Rapporteur considers, however, that five daysistoo short a period to conduct a
visitin avast country like Turkey. She would also like to express her gratitude to the Office
of the United Nations Resident Coordinator and the United Nations Development
Programme office in Turkey for their valuable support.

Thejustice system

Recent developments

4, Turkey has recently undertaken a series of reforms aimed at consolidating the rule of
law and strengthening respect for human rights and fundamental freedoms. Legidlative
reforms include the adoption, in 2004, of the new Criminal Code and the new Criminal
Procedure Code, aimed primarily at aligning Turkish legislation to the standards contained
in the European Convention for the Protection of Human Rights and Fundamental
Freedoms.! Article 90 of the Constitution was also amended in 2004, to provide that
international agreements in the area of fundamental rights and freedoms prevail in case of
conflict with the provisions of the national laws. Its impact on the jurisprudence, however,
has yet to be seen. More recent, and of particular relevance for the Specia Rapporteur’s

See the report by Thomas Hammarberg, Commissioner for Human Rights of the Council of Europe,
following hisvisit to Turkey from 10 to 14 October 2011, 10 January 2012, para. 5.
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mandate, are the Judicial Reform Strategy 2009-2013 and its Plan of Action and the
constitutional amendments adopted in 2010, aimed, inter alia, at improving the efficiency,
independence and impartiality of the judicial system.

5. The Judicial Reform Strategy 2009-2013 was drafted by a commission established
by the Strategic Development Department of the Ministry of Justice, taking into account the
commitments of Turkey to the European Union and the priorities in the Ninth Devel opment
Plan and the Specia Expertise Committee of Judicial Service. The Strategy put forward 10
main objectives; topping the list were () strengthening the independence of the judiciary
and (b) promoting impartiality in the judiciary.? The Strategy is being implemented through
aplan of action that covers the activities, the timetable and the budget required to reach the
objectives.

6. With respect to the constitutional reform, a referendum on proposed amendments
was held on 12 September 2010. A total of 58 per cent of the population supported the
amendments, with a participation rate of 77.4 per cent. The constitutional reform package
included 26 amendments to the 1982 Constitution. Particularly relevant for the Special
Rapporteur’ s mandate are those redefining the jurisdiction of military courts and modifying
the composition and functions of the Constitutional Court and the High Council of Judges
and Prosecutors. These amendments will be analysed in more detail below.

7. In addition, since the 2010 constitutional referendum and the elections held in June
2011, consensus has been emerging on the need for a new Constitution to entirely replace
the 1982 Constitution.

8. Both the Judicial Reform Strategy and the constitutional amendments represented,
on the whole, positive steps towards strengthening the structural and functional
independence of the judiciary. Nonetheless, challenges remain in various areas with respect
to guaranteeing, in practice, the effective independence and impartiality of judges,
prosecutors and lawyers. These challenges are rooted in a number of structural and
functional problems in the administration of justice, which are associated with dispositional
factors deeply embedded in the practice of judicial actors.

B. The Constitution: provisonsrelated tothejudiciary

9. The legal system in Turkey is fundamentally based on articles 138-160 of the 1982
Constitution, as amended in 2010.

10. The Congtitution contains detailed provisions on judicial independence, starting
from the provision that “judicial power shall be exercised by independent courts on behalf
of the Turkish Nation” (art. 9). It further regulates the substance of judicial independence in
its article 138 on independence of the courts.

11.  The Constitution aso generally regulates the elements of the security of tenure of
judges and prosecutors (arts. 139 and 140), leaving the details thereof to specific
legislation, notably Law No. 2802 of 24 February 1983 on judges and prosecutors
(amended in 2010).

Objectives 3 through 10 are as follows: enhancing efficiency and effectivenessin the judiciary;
enhancing professionalism in thejudiciary; improving the management system of the judicial

organi zation; enhancing confidence in the judiciary; facilitating access to justice; ensuring effective
implementation of measures to prevent disputes and improving alternative dispute resolution
mechanisms; improving the penitentiary system; and the needs of the country and continuation of
legislation work for European Union harmonization.

GE.12-13404 5
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12.  Regarding the structure of the judiciary in Turkey, courts are divided as described
below.

C. Thecourt structure

1. Constitutional Court

13.  The Constitutional Court was established in 1962 and is one of the oldest in Europe.
The establishment, composition, functions, duties and rules of procedures of the Court are
stipulated in articles 146 to 153 of the Constitution.® With respect to its competences, the
Congtitutional Court examines laws, decrees having the force of law and the rules of
procedure of the Grand Nationa Assembly of Turkey (parliament) and assesses their
constitutionality, in terms of both form and substance. It aso has the unique and final
power to dissolve political parties. Constitutional amendments are subject to constitutional
review only in respect of form.

14. In terms of its composition, the Constitutional Court is currently composed of 17
members; previoudy there were 15 members. Ten members are nominated by the President
of the Republic from among candidates proposed by the Court of Cassation, the Council of
State, the High Military Administrative Court, the Military Court of Cassation and the High
Education Board; four are elected directly by the President of the Republic from among
senior administrators, lawyers and rapporteur judges of the Constitutional Court. The Grand
National Assembly then elects the remaining three members from among the candidates
proposed by the Court of Auditors and the bar associations. The involvement of the
parliament in the election of Congtitutional Court judges may be seen as a positive
development.

15.  With respect to its functions, another important novelty is that the amendment to
article 148 of the constitution recognizes a new right of individual petition to the
Constitutional Court. This groundbreaking innovation represents a potential improvement
for human rights protection at the domestic level in al cases where an individual claims
that any of her or his fundamental rights has been violated by the public authorities. In
order to file such an application, al ordinary domestic legal remedies must have been
exhausted. It is the Special Rapporteur’s hope that this new procedure will also serve to
foster the use of international and regional human rights standards in the judicia system by
giving effect to article 90 of the Constitution. The Special Rapporteur was informed that the
Court is taking the necessary measures, including with respect to the provision of human
resources, to be able to effectively perform this new function, which will certainly have an
impact on the workload of the Court. The Court is expecting to start examining individual
petitions from September 2012.

2. Civil and criminal courts

16. Turkey has a two-tier system for civil and crimina courts, that is, the Court of
Cassation (Yargitay, or Supreme Court of Appeal) and first instance civil and crimina
courts. The Court of Cassation is the last instance for reviewing rulings and judgements
rendered by civil and criminal courts and which are not referred by law to another judicial
authority. Members of the Court of Cassation are appointed by the High Council of Judges
and Prosecutors from among first-class judges and public prosecutors, by secret ballot and
by an absolute magjority of the total number of members (art. 154 of the Constitution). Law

% Law on the establishment and rules of procedure of the Constitutional Court (Law No. 6216 of 30
March 2011).
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No. 2797 of 1983 on the Court of Cassation regulates in detail its establishment,
composition, functioning and duties in addition to what is provided under the Constitution.

17.  The establishment of district or regional courts of appeal as a potentia intermediate
tier in the structure of civil and criminal courts has been envisaged since 2005, when the
legal framework for their creation was set up. However, there are still difficulties vis-a-vis
their actual establishment, despite the fact that they should have been operational by 1 June
2007 (see para. 46 below).

3.  Administrative courts

18.  Administrative courts are divided into the Council of State, district administrative
courts, and administrative and tax courts. The Council of State, as per article 155 of the
Condtitution, is the last instance court for reviewing decisions and judgements rendered by
administrative courts and which are not referred by law to other administrative courts. It is
aso thefirst and last instance court for dealing with specific cases prescribed by law.

19. Three quarters of the members of the Council of State are appointed by the High
Council of Judges and Prosecutors from among the first-class administrative judges and
public prosecutors, while the remaining quarter is selected by the President of the Republic
from among officials meeting the requirements designated by the law.

4. Military courts

20.  Military justice is exercised by military courts and disciplinary courts. The Military
High Court of Appeals, defined by article 156 of the Constitution, is the last instance for
reviewing decisions given by military courts. Members of the Military High Court of
Appeals are appointed by the President of the Republic from among three candidates
nominated by the Plenary Assembly of the Military High Court of Appeals.* All members
of this Court are military judges.

21.  Military courts are criminal courts set up under the Law on establishment and
procedural rules of the military courts® The 2010 constitutional reform limits the
jurisdiction of military courts to military service and military duties. Under the new system,
crimes against State security, the constitutional order and the functioning of this order will
be dealt with by civilian courts. By the amendments made to articles 145 and 156 of the
Constitution regarding military justice, the scope of the authority of the military justice is
limited to the trial of military offences, and civilians cannot in principle be tried before
military courts for offenses under the Military Penal Code committed during peacetime.
However, it is unclear whether in practice military courts continue to be competent when
the crime isthe result of military personnel’s service or duty, even if the crime is committed
againgt acivilian.®

22.  Disciplinary courts and high disciplinary courts are established to try the disciplinary
offences of military personnel.” Finally, the High Military Administrative Court is defined
by article 157 of the Constitution and regulated by the Law on the High Military
Administrative Court.® The latter court is the first and last instance for the judicial
supervision of disputes arising from acts and actions involving military personnel or
relating to military service.

Law No. 1600 of 8 July 1972 on the Military High Court of Appeds, art. 14.

Law No. 353 of 26 October 1963.

Seeibid., art. 9

These courts are established under Law No. 477 of 26 June 1964 on the establishment of disciplinary
and high disciplinary courts.

8 Law No. 1602 of 20 July 1972.

~N o o s
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23.  Furthermore, in accordance with the amendment to article 125 of the Constitution on
recourse to judicia review, al decisions by the Supreme Military Council concerning
exemption from the Turkish Armed Forces are now subject to judicial review.

Court of Jurisdictional Disputes

24.  The Court of Jurisdictional Disputes is empowered to deliver final judgments in
disputes among civil, administrative and military judicial branches concerning their
jurisdiction and decisions. It was established by article 158 of the Congtitution and is
regulated by the Law on the establishment and functioning of the Court of Jurisdictional
Disputes (Law No. 2247 of 22 June 1979).

25.  With respect to the structure of courts in Turkey, one element that should be
underlined is that, under the 1982 Constitution, the then military Government established
State Security courts to try cases involving crimes against the security of the State and
organized crime. The panel of three judges in each State Security Court included one
military judge. In a number of cases, the European Court of Human Rights has found the
presence of military judges in the State Security Courts to be a violation of fair tria
principles. In the context of a package of reforms to the Constitution passed in June 2004,
such courts were formally abolished and transformed into Special Heavy Penal Courts,
composed of three civilian judges, authorized to try only cases involving organized crime,
organized drug trafficking and cases brought under Law No. 3713 on the fight against
terrorism (Anti-Terrorism Law), as amended on 29 June 2006.

Challengesto theindependence and impartiality of judges
and prosecutors

High Council of Judges and Prosecutors

26. The 2010 Congtitutional amendments brought substantive changes to the High
Council of Judges and Prosecutors, which is the body that regulates and oversees the judge
and prosecutor professions in the country. By the amendment made to article 159 of the
Congtitution, the organization, structure and functioning of the High Council was
considerably modified.

Structure

27.  The structure of the High Council of Judges and Prosecutors was rearranged in a
manner which is more representative, enabling a more inclusive participation of the
judiciary, as its members are now elected from a wider and more diversified base. This
body now comprises a broader range of judicial as well as non-judicial actors; prior to the
reform it was limited to members of the Higher Courts only. The number of Council
members has also increased (now 22, up from 7).

28.  Another positive change is that the authority of the Minister of Justice over the High
Council of Judges and Prosecutors has been reduced, for example, the High Council is now
detached from the Ministry of Justice. However, the Minister of Justice till retains
significant powers and influence over the High Council, as he remains its president. The
Undersecretary to the Minister of Justice is also an ex officio member of the High Council .°
Despite the fact that the High Council has its own budget in law, this legal provision has
not been applied in practice.

9 Article 159 of the Constitution.
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2.  Functions

29.  Under article 82 of the Law on judges and prosecutors as amended, investigations on
the conduct of judges and prosecutors are to be carried out by the High Council of Judges
and Prosecutors own inspectors upon a proposal of the relevant chamber of the High
Council. Nevertheless, under that same article—in accordance with article 159 of the
Constitution—the approval of the president of the High Council (that is, the Minister of
Justice) is till needed to undertake such investigations,

30.  Another important modification resulting from the reform is that decisions taken by
the High Council to dismiss judges and prosecutors may now be subject to judicial review.
This is certainly welcome progress. However, the Special Rapporteur notes that other
decisions taken by the High Council concerning judges and prosecutors, for example
suspension, appointment, transfer and disciplinary actions, can only be appealed internally
before one of the High Council’s chambers or its plenary. In this respect, one of the main
concerns heard relates to the way in which judges and prosecutors are transferred ex officio
from location or duties.® The Special Rapporteur is of the opinion that all disciplinary or
administrative decisions having an impact on the status of judges and prosecutors should be
reviewed by an independent judicial body.™*

3. Elections of the member s of the High Council of Judges and Prosecutors

31. Various concerns were raised in relation to the fact that the elections of the High
Council members, notably those in October 2010, were influenced in such a way that the
elected candidates were those closer to or having certain links with the Ministry of Justice,
where a considerable number of judges and prosecutors are regularly seconded to perform
administrative or management tasks. Another related concern was that the High Council
election system conceived by the Constitutional Court leaves no room for the election of
minority candidates, because candidates who are elected by the mgjority of the voters take
al the seats. This system aso applies for the elections to the Constitutional Court. The
Specia Rapporteur believes that the election process of High Council members should be
designed and implemented in away that is—and is perceived to be—fair and transparent. In
particular, it isimportant that judicia actors are satisfied with the way in which members of
the body governing their career are chosen.

B. Theinfluence of the Minister of Justice

32.  The Specia Rapporteur considers that, despite improvements in the High Council of
Judges and Prosecutors, the current position and functions of the Minister of Justice within
the High Council may jeopardize the full respect of the independence and impartiality of
the judiciary and the perception thereof. Hence, an additional effort would be needed to
ensure that the High Council is totally independent from the executive branch, both
structurally and functionally.

33.  Sheaso notes with concern that the Minister of Justice still has a large influence on
judicial activities, as he retains a key role in the management of budget administration and
has a high degree of control over the profession of lawyers.

34.  The Specia Rapporteur would like to stress that it is the duty of al governmental
and other institutions to respect and observe the independence of the judicial actors, so asto
avoid any kind of political, institutional or socia control or influence.

10 See below, para. 39 ff.
™ See, for instance, A/HRC/11/41, para. 61 and A/HRC/17/30/Add.3, paras. 13-14.
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10

C.

Therole of chief public prosecutorsin the administration of courts

35. The Special Rapporteur further notes that the administration of justice in courts is
governed by chief public prosecutors, who seem to have a decisive role on judicial policies
and al matters regarding promotion and representation of the judiciary within and outside
of the judicial system. In addition, chief public prosecutors are responsible for the
management of severa daily activities, such as, inter alia, deciding which room will be
occupied by each judge and prosecutor and what kind of resources will be made available
to them. This appears to be an improper inversion of positions between judges and
prosecutors that should be adjusted, as it affects the appearance of impartiaity as well as
the independence of judges and the fulfilment of their role to guarantee the real balance
between different interests that come through judicial demands by counterparts, that is,
between public prosecutors and lawyers.

36. This situation also creates an improper dependence of judges on the chief public
prosecutors and at the same time diminishes the role of lawyers, affecting the principle of
equality of arms. It also adds to the confusion of judges and prosecutors with regard to their
different roles and the independence and impartiality that they should have, asillustrated in
the next section.

The close relationship between judges and prosecutors and the
principle of equality of arms

37.  The Special Rapporteur notes that judges and prosecutors in Turkey have the same
career within the judiciary, from the time of entry into service until retirement, with the
possibility of switching from one function to another (although it seems that many more
prosecutors have an interest in becoming judges than vice versa). She underlines that, as
judges and prosecutors carry out different functions and have very distinct roles, there must
be a clear digtinction between their duties and functions. The competencies and the
procedural role of public prosecutors should be established by law in such a way that there
can be no legitimate doubt about the independence and impartiality of the court judges.
Steps should also be taken to remove any ambiguity about the respective status and roles of
public prosecutors and judges so that each profession can be clearly identified. Therefore it
is necessary to tailor accordingly their training upon entry into the judicial career. Judges
and prosecutors should also be perceived by the general public as actualy performing
different roles and functions. The careers of judges and prosecutors should be separate, in
order to guarantee their respective necessary autonomy, impartiality and independence. The
current emerging consensus for a new constitution in the near future could provide a good
opportunity for promoting the needed separation between the careers of judges and
prosecutors.

38.  The close relationship between judges and prosecutors, however, is not limited to
the way in which their careers begin and progress; it is noticeably reinforced by the fact that
they often share the same offices and buildings in the courthouse and live in the same
compounds provided by the Government. The way in which courtrooms are designed is
also problematic, as both judges and prosecutors sit on a podium during the hearings,
sometimes next to each other, in a higher position vis-a&vis the lawyers. In addition,
prosecutors enter and leave the courtroom by the same internal door used by judges. This
proximity between judges and prosecutors is a matter of concern in relation to the
principles of impartiality and eguality of arms and also has an impact on the society’s
perception of the judiciary as a whole. As rightly observed by one interlocutor during the
mission, “equality of arms needs to be both physical and psychological”.

GE.12-13404
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E. Appointment and transfer system for judges and prosecutors

39. To enter the career, judges and prosecutors must pass a written examination and an
ora interview, and complete a two-year pre-service training. Concerns were heard that the
ora interview following the written examination takes place before a board where five of
the seven members are officias from the Ministry of Justice (the other two members are
appointed by the Justice Academy of Turkey).

40. Concerns were also raised about the mobility system for prosecutors and judges,
based on a rotation between different geographical areas classified in various categories.
The Specia Rapporteur, for instance, was informed of a case where a prosecutor with more
than 15 years of experience in criminal cases was transferred ex officio to work as a family
judge in another region. This example, which does not seem to be an isolated one, shows
that the transfer and rotation system should be improved and made more effective, fair,
transparent and coherent in order to avoid possible misuses in its implementation. A
transfer and rotation process that is public, based on objective criteriaand, as a genera rule,
initiated by request would improve trust in the judicia system, especialy with regard to
those judges and prosecutors dealing with sensitive cases, and would contribute to making
them more accountable in their activities.

41. Thereis aso the perception that the appointment and transfer system can be used,
depending on the case, as a punishmen