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Lord Justice Sedley:

1. The appellant in this case is a young man who edrivere seeking asylum
from Guinea in 2003 at the age of seventeen. He gien discretionary
leave to remain until his eighteenth birthday bug Bsylum claim was
eventually rejected and a succession of appealsenmhsiderations failed to
reverse that decision. The final process whichugho the case to this court
was a second stage reconsideration conducted irru&§2007 by
Immigration Judge Price of the appellant's asyldmamanitarian protection
and human rights claims. The human rights claimeweade under Article 3,
in that respect largely mirroring the asylum claand under Article 8.

2. All three of them were rejected by Immigration JedRyice, but after an initial
refusal on the papers permission to appeal was tegtanby
Ward and Moses LJJ, limited in terms to the ArtRlessue. It followed that
what was to be entertained by this court was saledyquestion whether there
was an error of law in the rejection by Immigratibrdge Price of the claim
under Article 8. All three of us had independently reading the papers
formed the view that there was such an error anehg therefore no surprise
when we were told shortly before the date of tleiaring that the Home Office
agreed that the appeal should be allowed on thasingk and the matter
remitted to the Asylum and Immigration Tribunal.

3. The reason we are nevertheless here today, andspawn¢ very nearly as long
on the issue which | am about to come to as if ae theard the full appeal, is
that the parties fell out as to the ambit of whalswo be remitted. We were
laterly asked to endorse a compromise order whiehpiarties, | think, now
accept was unworkable in more than one respectwilllnot take time
explaining why. In consequence, the appellantiesgnted by Mr Buley, has
come before the court today to ask us not to lthetremitted question to the
Article 8 issue, but to leave the matter at largeefole the
Asylum and Immigration Tribunal to the extent ofttaarising the tribunal to
admit any fresh evidence which passes, broadlykapgahe Ladd v Marshall
test and goes to any of the other issues (asylumahitarian protection or
Article 3) which were canvassed below but upon Wwhiee appellant not only
failed but failed to secure permission to comehis tourt. He is opposed --
in my judgment rightly -- by Mr McCullough for thelome Office in this
endeavour. For reasons which | am now going te gery briefly, 1 would
limit the remission in terms to the Article 8 issue

4. Our power to remit is given nowadays by sectionBLO®f the
Nationality, Immigration and Asylum Act 2002. lenits us to “remit the
case to the tribunal”. The power that we implicitiave to set the terms of
such remission is not in issue. The question, ynviaw, is simply what the
justice of the case requires to be included antudrd.

5. MrBuley has relied upon authority which relates tile ambit of a
reconsideration, either under section 103A of th&®02Act (see
DK (Serbia) and others v SSH[2006] EWCA Civil 1747) or under the




power of the AIT itself to order and conduct a msderation (see
AH (Scope of s103A reconsideration) (Sudaf®006] UKAIT 00038).
Neither of those represents the power that we =eecising in the present
case. In the first of the cases | have mentiohediever, something that | had
earlier said in the case of Mukarkar v SSHIM06] EWCA Civ 1045 was
cited in this court by Latham LJ at paragraph 18 agflects what | believe to
be a general principle:

“If a discrete element of the first determinatian i
faulty, it is that alone which needs to be
reconsidered. It seems to me wrong in principte fo
an entire edifice of reasoning to be dismantlatief
defect in it can be remedied by limited
intervention.”

For the present, however, it is sufficient to shgtt insofar as the Article 8
issue falls to be redetermined pursuant to thigtoarder, it will be open to

the tribunal, pursuant to rule 51 of the ProcedRuites, to admit any further
evidence which justice makes it appropriate to &damnd all the facts, as
Mr McCullough accepts, will be at large again oe temitted appeal under
Article 8. If Mr Buley’s client comes by fresh ednce which changes the
character of his case and improves it, either utiteiRefugee Convention or
under Article 3, then he has open to him, as alw#ys route provided by
rule 353 of the Immigration Rules to a fresh claifihat is the appropriate
procedure, and it is not one for which it is appiae for this court to provide
a surrogate by pushing the door wider open on ¢meitted appeal than is
legally justified.

| would therefore make an order in the followingnte: 1) The appellant’s
appeal to the Court of Appeal is allowed and theisien of the AIT
(Immigration Judge Price), following a hearing orb Rebruary 2007 in
relation to Article 8, is quashed. 2) The case mmitted to the
Asylum and Immigration Tribunal pursuant to secti@8B(4)(c) of the
Nationality, Immigration and Asylum Act 2002 for tdemination of the
appeal under Article 8.

Lord Justice Carnwath:

8.

| agree that the order proposed by my Lord is wtice requires on the facts
of this case. | am not convinced, on the limiteguanent we have heard, that
we have necessarily got to the bottom of the jistszhal issues.
Section 103B, which gives us our powers, limitsagpeal to cases where
permission has been granted by the appropriatdlafgeourt and then gives
us power to remit the case. It does not deal whth situation where
permission is given on limited grounds, as in thesse., . My initial
assumption would be that, where the “issues todsdi are so limited (as
provided for by CPR 52.3(7)), the case before ubescase defined by those
limited issues and that is what we would be rengtti That also seems to me
to be in line with the general principle that theh®uld be an end to litigation.
However, | would not want finally to rule on thabipt. On the facts of this



case there is no suggestion before us that themayignaterial which would
justify a wider consideration by the AIT on remiitt®n those grounds it
seems to me it is quite wrong to broaden the orleam if we had power to do
So.

Lord Justice Lloyd:

9. | agree, for the reasons given by Sedley LJ, thatotrder allowing the appeal
should be made in the terms that he has set out.

Order: Application allowed



