IN THE COURT OF APPEAL

1997, No. 42, 51, 56, 62 and 71
(Civil)

- HEADNOTE -

Administrative law - Habeas corpus proceedingsitphd by 1,376
Vietnamese migrants held in detention under s13D{iigration Ordinance
pending removal to Vietnam - High Court judge hadrfd upon the evidence
that generally-speaking the Director of Immigratitad satisfied him that,
having regard to all the relevant circumstancedoling those set out in
s13D(1A)(b) of the Ordinance), the periods undeictvlthe applicants were
detained were not unreasonable - The judge nevestherdered the release

of four applicants.
Held (Court of Appeal) reversing the judge:

(1) On the written case as formulated by the applis, and on the
basis of the judge’s findings on that case, thdiegpons
should have been dismissed. Moreover, on the jadyen
findings, the detention of all of the 12 “test” dippnts was, to

a larger or lesser extent, “self-induced”.

(2) The judge should not have embarked upon angomiquiry
outside the frame-work of the applicant’s casekipig up
evidential points along the way and making thatithsis of
his judgment: The microscopic examination by thagg of
aspects of the evidence relating to individual sasrild not,
consistent with good administration, have been ootetl by

the Director of Immigration: The supervisory jurisiibn of
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the High Court under Order 54 RSC was never intériddéde

used in this way.

(3) The “Hardial Singh principles” referred toTian Te Lam v.
Superintendent of Tai A Chau Detention Ceifii@7] AC 97
must be applied with discrimination flexibility and
commonsense: When those principles speak of “adaeable
steps” to effect removal of Viethamese migrantsnftdong
Kong they do not envisage flawless administratlardealing
with the mass movement of people across nationahdaries

clerical mistakes will, in the nature of thingscac

(4) The legislature is, subject to the proper iagibn of the
Hardial Singhprinciples as relevant to Hong Kong, entitled to
pursue the policy of administrative detention foetiamese
migrants and it is not the function of the courgolver-subtle
interpretations of the law to frustrate it. Norihgal change of
policy - such as the conditional release of desneending
compulsory return to Vietnam - would be precedegiylic
consultations and debate in the legislature. Tets should
not seek to force a change of policy by judicidmention:
“If the wheels of justice had been able to spithatpush of a
button, it would have meant, on the applicantsec#ésat
something like 4,000 people (young, old, able-bddied
infirm) would have been released at the strokdefiidge’s

pen.

(5) Courts have to be sensitive to the requiremehgood
administration, which ensure that the rightalbfindividuals -

as opposed simply to those with the good fortuneaeing
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access to lawyers and are able to institute legalgedings -

are respected.

(6) Section 11 of the Hong Kong Bill of Rights @rance
excluded the application of the Bill of Rights tetapplicants
in respect of the legality of their detention inrigoKong.

(7) The order for discovery made by the judge regfahe
Director of Immigration was in the nature of a isg
expedition” and contrary to Order 24 r13(1) RSC angt be
set aside: Likewise the judge’s order for “rolliaffidavits” at

the rate of 50 applicants a week.
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Litton V-P, giving the judgment of the Court:

There are five consolidated appeals before usedmterlocutory
(CA 42/97, CA 56/97 and CA 62/97) and two substen{CA 51/97 and
CA 71/97). They all arise from an application ledgn the High Court on
13 November 1996 on behalf of 1,376 applicantsnésrresidents of

Vietnam, for writs of habeas corpus.
The applicants’ case

The written application (in the form of a “Casstates that some of
the applicants are heads of families. The appdingherefore represents “an
estimated 4,000 family members who are detaingtbimy Kong.” The
application goes on to say “with the exception bbadful of relatively recent
arrivals, all the Applicants have been detainedfiween 5 and more than

8 years.”

The general ground for the applications for woithiabeas corpus is

put in this way:

“The Applicants are detained under s13D(1) ofitheigration Ordinance
which empowers the Director of Immigration to detegsidents or former
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residents of Vietnam and their children ‘pendingogal’. The Applicants are
those asylum seekers who have only been detainesti¢t extensive periods of
time, but who the Director of Immigration is unabderemove at the present
time because Vietnam does not permit the Directaiotso.”

The application then goes on to list the namabefpplicants.

They are divided into three categories. Paragdaphthe application states:

“4.

While each of the Applicant categories hasaiercharacteristics that
differentiate them, each of the Applicants contthrat their detention is
unlawful on the same grounds, set out in detaihkmrbelow. The
categories of Applicants are:

(1)

(2)

3)

Those ethnic-Chinese Applicants who weresteged and
regarded as aliens in Vietnam, or whose immedéaately
members were so registered, and who allege thattteenot
permitted to return to Vietnam.

Those who were not registered as aliens @inam, but who
despite having been cleared by Vietnam have nat peamitted
to return when either they applied for voluntanyatiation or
when the administration attempted to forcibly reentivem.

Those who have not been cleared for retudnaae accordingly
not permitted to do so under either the voluntarfpooced
repatriation schemes.”

Para 4(1) above is what might be described astteonality

issue”. Paras 4(2) and (3) raise the “delay issue”

way:

The grounds of application are then further elateat upon in this

“7.

The Applicants allege that their detentiomisio way ‘self-induced’
within the meaning of the Privy Council’s decisionTan Te Lam and
Others v The Director of Immigration and Otheldadividual Applicants
from within each of the categories have applied/fduntary return.
Their return, however, has not been effected. Bathe Applicants’
claims to be detained unlawfully on the followinggnds:

(1)

(2)

Their detention serves no legitimate purpgasaolation of
Article 5(1) of theHong Kong Bill of Rights Ordinanc€ap 383,
which prohibits arbitrary detention.

Their detention for such prolonged periodgvain indeterminate
period of detention to follow constitutes ‘inhumandegrading
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treatment or punishment’ in violation of Articleo8theHong
Kong Bill of Rights Ordinance

3) Their detention is unlawful within the termisthe decision of the
Privy Council inTan Te Lam and Otheend other cases in the
Hardial Singhline of authorities in that they have already been
detained for an unreasonable period in all theuonstances of
their cases.

(4) Their detention is unlawful within the meagiof the decision of
the Privy Council inTan Te Lam and Otheesd other cases in
theHardial Singhline of authorities in that the machinery of
removal has stalled because Vietham does not p#raiitreturn
and their prospective periods of detention areasuorable.

A. Inrespect of the Applicants who are not ¢deed to be
nationals and who, under current Viethamese goventm
policy, are not permitted to return, the purpogentbich the
orders for their detention were made cannot becaehi.

B. Inrespect of the Applicants for whom theseo
Vietnamese government policy known with certaityite
Applicants not to accept theper se but who are subject to
a Vietnamese policy not to accept them at the ptdsae
for any of a variety of reasons, the machineryeofioval has
stalled and the purpose of their detention hadailyibeen
spent. The purpose for which the orders for ttetention
were made cannot be achieved. If there comeseavinen
the Vietnamese authorities do accept these Appidan
return, only then will the power of detention beived
because the purpose for which the orders for thetgntion
were made can be achieved.

(5) Their detention is unlawful within the termisthe decision of the
Privy Council inTan Te Lam and Otheend other cases in the
Hardial Singhline of authorities in that the Hong Kong
administration has not taken all reasonable stefectlitate their
early return to Vietnam and in several ways haayeel their
repatriation.

8. The Applicants each seek their release fromandien until such time as
the Viethamese or some other government accepts tii&ey do not
seek permanent residency status in Hong Kong setpeoceedings. In
the case of others who have been released, theyremained at liberty
on recognizance unless and until the Viethamesergawent has
accepted their return, as has happened in a somalber of cases.”

The last statement (para 8) is significant. Whatapplicants (or,

more accurately, their lawyers) say in effect is:tfihe process of removal to
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Vietnam in relation to the 4,000 people comprisethe application has

“stalled” (as averred in para 7(4) above). Hemme&QGourt should intervene

and order that the applicants be forthwith set frgee, that isconditionally

to remain “at liberty on recognisance”, subjecstiegh conditions as the

Director might lawfully impose: To be re-detainetlem the Vietnamese

government has accepted them for return to Vietnéhe practical

implications of all this will require closer scryi later on.

With regard to the question deélayparas 89 and 90 of the

applicants’ Case say:-

“89.

90.

The Director of Immigration has thus far redd to provide copies of
correspondence with the Vietnamese authoritieslation to any of the
Applicants and the attempts being made to effest temoval. The
Applicants seek to put the Director to the tegpraiving to a high civil
standard that he has taken all the appropriats stegptimely manner.
These steps include:

(1)

(2)

3)

Negotiating with the Vietnamese authoritieermthe repatriation
of each of the Applicants, particularly those whe t
administration is aware (or should be aware) wilnay well
pose a problem in terms of agreeing their repatnawith the
Vietnamese authorities and those who have beerifispéyg
brought to the attention of the administration.

Negotiating for the repatriation of Vietnaraesylum seekers by
forced repatriation. The Orderly Departure Progrengforced
repatriation) only came into effect in November 19®efore
that time there was no forced repatriation.

Negotiating a higher rate of forced repaiviathan has been the
case. Up to 1995, only 65 people were forciblymetd every 6
to 8 weeks. There have been reports that it was tpthe
administration to repatriate forcibly that numbépeople every
month, pursuant to an agreement with Vietnam. &fhen
forced repatriation has gradually risen to the paihere now, the
administration claims to have the agreement ofA4et to
forcibly repatriate 1,000 asylum seekers each molttis not
clear if this number is being met or that it canbetaised
through the efforts of the administration.

The Applicants further assert that the Direofdmmigration has
delayed their removal in three ways:

(1)

The Director’s failure to begin early andense negotiations.
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(2) A priority system under which people who h&een detained
longer than others are pushed to the back of theval queue.

3) The administration’s decision not to remowgane for a period
of six months in 1994.”

As can be seen from the applicants’ Case - anddhe requires
emphasis - the way the applicants sought to rameva faciecase of
illegality against the Director of Immigration wasaver, in effect: (i) That
the applicants (or some of them) fell outside tlas< of persons acceptable
for repatriation to Vietnam (the “nationality isSu€ii) the system of
repatriation was such that inordinate and unacbéptielay has ensued; and

(i) in any case the system was unfair.
Global approach

Inevitably, the way in which the judge dealt wikie applications at
the first hearing was dictated by the way the Gasthe applicants was
framed: namely, that their detention, as at the dathe applications, was
unlawful on the broad grounds set out in the Ca&$ence, when the
application went before Keith J on 19 November 18@6proposal was put
forward by counsel that 12 test cases be seleotduefaring: the intention
being that the determination of the issues in tli@ses would enable the
parties to resolve the bulk of the remaining cdseagreement: this would be
so because, as averred in the Case, the applicar@iseances fell into three

broad categories, and the 12 ‘test cases’ covérédubae categories.

On 19 November 1996 Keith J made the order ashdotiat
12 “test cases” be heard in early January 199%teatdhe applications in
respect of the remainder should be adjousied dieand he gave directions
with regard to the filing of evidence. The reastorghe 12 test applications

were explained by the judge thus:
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“The Applicants’ advisers had always accepted thabuld not be possible to
consider individually the cases of all the ApplitsanTheir suggestion was that
the cases of a handful of the Applicants be headdd@termined first. Those
Applicants would be as representative as possitd@ysub-groups which might
exist amongst them, because the aim was to erfabdliecisions in the cases of
these Applicants to be as reliable a guide as wasilple to the likely outcome of
the cases of the other Applicants. In the evehte§t Applicants were selected
by the parties, and that was reflected in the ordede on 19th November. |
directed that the hearing of the applications os&h12 Applicants should take
place first, and | adjourned the hearing of theliappons of the other Applicants
sine die.” (Emphasis added).

Hearing before Keith J

The hearing of the 12 “test applications” tookogldefore Keith J
between 7 and 27 January 1997. He gave judgmebtr@bruary 1997. By
that time, things on the ground had shifted. Famfthe machinery for
removal of the applicants having “stalled”, as asérnn the Case lodged on
17 November 1996, many of the original applicaras heen repatriated to
Vietnam in the meanwhile: including four of the ‘1@st applicants”. Of the
remaining eight, one applicant (A526) had droppetod the picture because

his status as a non-refugee was being re-examined.

Of the remaining seven, the judge ordered the idnate release of
four: This gave rise to the Director’s appeal in 8. 51/97. The judge
dismissed the applications of three: they becarpel&mts in CA No. 71/97.

As regards the original applicants whose casees generally
adjourned on 19 November 1996, the position had)yexgtioned earlier,
changed on the ground. By the time the judge gadgment on 5 February
1997, over 460 applicants and their families, duhe original 1376, had
been repatriated to Vietham. The judge gave tleawvd to withdraw their
applications for writs of habeas corpus. As regdh@ remaining applicants,
the judge ordered the Director of Immigration toguce to the applicants’
solicitors “as soon as possible and on a progredsagis” copies of four

classes of documents: these being:-
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(2)

3)

(4)
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The forms completed by officers of the Immigya
Department upon the Applicants’ arrival in Hong kgaand
any documents produced by the Applicants and rede in
those forms.

The records of the Applicants’ screening s and all
documents produced by them to officers of the Innatign
Department.

All communications sent to the Government adtilam
seeking clearance for the return of the Applicantgietnam.

All communications from the Government of Viatn or the
UNHCR responding to the requests for clearance.

The Director, being dissatisfied with this ordedged his appeal in

CA 42/97. This order for discovery was, howeveaysd by order of Yeung J

on 24 February 1997 pending appeal. The appliGpypsaled against this
stay in CA 56/97.

The next move in the proceedings was an applicdmyothe

Vietnamese migrants heard on 17 March 1997 regypitinihe following

orders:

(1)

(ii)

The Director of Immigration to file affidavii® respect of
each of the remaining applicants at the rate gi&Owveek,
with the first batch to be filed by 4.30pm on 27®a1997;

There be liberty to the Director to applyhave this order set
aside in the event of her being willing to prodtc¢he
applicants’ solicitors copies of the documents oeddo be
produced on 5 February 1997.

On 21 March 1997 the Director appealed againstdfder:

CA 62/97.
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A few days later a single judge of this court oedkthe
consolidation of the interlocutory appeals andag sff the judge’s order

regarding the filing of affidavits by the Director.
Civil Appeals No. 51/97 and 71/97

As earlier mentioned, in respect of the ‘test agpits’ still in Hong
Kong, the judge, by his judgment of 5 February 1%f@nted writs of habeas

corpus in four cases and refused the applicatiotisree.

By the time the appeals opened before us on 14 Maysituation
had once more changed. Nguyen Thi Bich Huong (AEspondent in
CA 51/97, was cleared by the Vietnamese authotfitieszpatriation and was
removed by the Director on 21 March. Likewise NIai Lan (A909)
respondent in CA 51/97: she left Hong Kong in Fabyushortly after
Keith J's judgment ordering her release. Thusoaigh there were originally
four Viethamese migrants who were respondentsa®ihector’s appeal in
CA 51/97, by the time we heard the Director’s appieere were only two:
Chieng A Lac (Al) and Nguyen Van Thanh (A336). yhad been put on
recognisance upon their release from detentiorsyaunt to the provisions of
s13D(1C) of the Immigration Ordinance: a conditadrthe recognisance
being that they reported periodically to the Dioeaif Immigration. Miss
Gladys Li QC, their counsel, accepts that if thiegudd be cleared for return
to Vietnam then their re-detention for that purpaselld be lawful under
s13D(1) of the Immigration Ordinance. They wereimiewed recently by
the Vietnamese team resident in Hong Kong: In s of Al in April; and in
the case of A336 in March, after Keith’s judgmeut before the appeal

opened before us.

We are accordingly in this curiously fluid situatithat if, before we
give judgment on the Director’s appeal, these t®apondents are cleared for

repatriation and re-detained, then the entire dppdaA 51/97 would have
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been a mere academic exercise. Counsel have eotde to cite to us any
instances in the common law world where the legalitdetention shifts in
and out of the shadows in this transitory wayiminediately calls into

guestion the fundamental correctness of the judagsoach.

As regards the migrants whose applications foehaltorpus were
dismissed by the judge, another has, since theodde judgment, been
cleared for return to Vietnam and has been singatriated. There are
accordingly only two appellants left before us,resgnted by counsel. They
are Phung Ngoc Thin (A867) and Ly Vi Vien (A954867 was interviewed

recently by the Vietnamese delegation.

The net result of all this is that, by the timestfudgment comes to
be delivered, there may be no migrants left in HEpngg as parties to the
substantive appeals, CA 51/97 and CA 71/97, on waoynorder we make
might bite. If this were so, it follows that th&erlocutory appeals become

academic as well.

The twelve cases considered by the judge weretséel@as ‘test
cases’, upon the assumption that there were conmsaes (such as the
“nationality issue”) the resolution of which woulg a long way to resolving
the remaining cases. That was how the case fagpkcants was framed.
But that was not the way the test cases were argyiedunsel Miss Gladys
Li QC and the judge did not determine the applaiin that way. He
focussed upon the individual circumstances of #méiqular applicants, so far
as he was able to do so upon the material befonednd granted - or refused
- relief on that basis. So the ‘test cases’ teat#tling at all - except perhaps
the resources of the Immigration Department moddlito deal with this case,
and the ability of the High Court to cope with dpgations presented in this

manner.
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How the case changed shape

It was never the case for the applicants (as ftatad in the Case)
that theirinitial detention under s13D(1) was unlawful: althoughth®ytime
it came to barguedby counsel before Keith J it had changed shapwirT
case as formulated on paper was that whilst treterdion pending removal
from Hong Kong was initially lawful, ibecame unlawfuhfter a certain time
because oflelayin their repatriation. That was the case whiahBlrector
met by affidavits filed on her behalf. The poisisummarized in this way in
the Case (para 7(5)):

“(5) Their detention is unlawful within the terro§the decision of the Privy
Council inTan Te Lam and Otheend other cases in tiiardial Singh
line of authorities in that the Hong Kong admirasion has not taken all
reasonable steps to facilitate their early retarkietnam and in several
ways has delayed their repatriation.”

As to this, it will be recalled that it was puttimree ways (para 90 of the

Case):

(1) The Director had failed to “begin early anteimse

negotiations”;
(2) the “priority system” was flawed;

(3) there was a period of six months in 1994 wimereemoval

took place.

As to point (2), the “priority system” point, itag not pressed before

the judge. In his judgment (p39-p40) he said:

It was contended on behalf of the Applicantd thrae would have
expected the order in which the particulars welarstted to follow the same
order in which the detention orders pending remaxaxk made. An
examination of the dates on which the particuldisome of the test Applicants
were submitted shows that the particulars weresabinitted in that order. As it
is, there is no evidence before me as to the iitenich determined the order in
which particulars were submitted. As@mung Tu Quasthe Director has not
been pressed to identify the Immigration Departrsestiteria. Had she been
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pressed to do so, | suspect that | would have redjtner to, even though the
Respondents were reluctant to do so at the tinghahg Tu Quan However,
since the Director has not been pressed to doasn,Hot prepared to assume that
unfair criteria have been adopted or that the reaite@hich have been adopted
have not been applied fairly or consistently.

| should add that this view is not affected by little | know about the
system of priorities agreed between the Governnwnisetnam and Hong
Kong when the Orderly Repatriation Programme wasexj That provided that
‘double backers’ (i.e. those who had already beeatriated to Vietnam under
the Voluntary Repatriation Scheme but had retutoddong Kong) would be
returned first, and that those who arrived after@rderly Repatriation
Programme was in place would be returned next. tWha not know is the
order in which the particulars of non-double baskeho arrived before
November 1991 are submitted. All but one of tls¢ fgplicants come into that
category.”

So the point, in effect, fell away.

As to point (3), regarding the events of 1994 ihitéhead Detention
Centre, there were serious disturbances in Aptihat year resulting in all
ORP operations being suspended pending the repant iadependent
inquiry. As a result there were no forcible redtons for several months.
This was plainly a “circumstance” beyond the Dicg& control, affecting the
applicants’ detention which properly weighed in stales, in terms of
s13D(1A)(b)(i) of the Ordinance, when the judge edmconsider their
applications. This point too fell away at the megbefore the judge. This
left, in effect, point (1) as the sole remainingronamely, as to whether the
Hong Kong government had taken all reasonable sigp&-vis the
Vietnamese government to effect early repatriatiball Viethamese migrants
who had been “screened out” as refugees. As s$ahleievidence - setin an
international context and involving agencies owflHong Kong - will be

looked at later on in this judgment.
Section 13D Immigration Ordinance

At the heart of this appeal are the provisionsI#D(1) of the

Immigration Ordinance which states:
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“13D Detention pending decision asto per mission
toremain in Hong Kong, or pending
removal from Hong Kong.

(2) As from 2 July 1982 any resident or formeidest of Vietham who -
(@) arrives in Hong Kong not holding a travel daent which bears
an unexpired visa issued by or on behalf of the®aor; and
(b) has not been granted an exemption undeiosegii(2),
may, whether or not he has requested permissicemtain in Hong Kong, be
detained under the authority of the Director intsdetention centre as
immigration officer may specify pending a decistorgrant or refuse him
permission to remain in Hong Kong or, after a deaiso refuse him such
permission, pending his removal from Hong Kong, ang child of such a
person, whether or not he was born in Hong Kongveimether or not he has
requested permission to remain in Hong Kong, msy bé so detained, unless
that child holds a travel document with such a vishas been granted an
exemption under section 61(2).”

Background facts

Each of the parties in CA 51/97 and CA 71/97 aatiitn Hong Kong
as part of the “second wave” of migrants from Vastn The story of this
mass influx has been told in many reported decssand need not be repeated
here. As Keith J said in @hung Tu Quail1995] 1 HKC 566 at 571-572A:

“.... the message since 1988 to those living iethvam who were minded to flee
to Hong Kong was that if they did so, they woulddegained pending the
determination of their claim for refugee statug] drthat claim was rejected,
they would be detained pending their repatriatokietnam.”

The legal basis for carrying out this policy waasd is) s13D of the

Immigration Ordinance.

Crucial to a proper understanding of the statusacheme is the
Comprehensive Plan of Action adopted at the Intewnal Conference on
Indo-Chinese Refugees held in Geneva in June 1Pa&#& F of the

Comprehensive Plan of Action provides:

“F. Repatriation/Plan of Repatriation

12. Persons determined not to be refugees shetuchrto their country of
origin in accordance with international practiceiacting the
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responsibilities of States towards their own citize In the first instance,
every effort will be made to encourage the voluntaturn of such
persons.

13. In order to allow this process to develop motue, the following
measures will be implemented:
(@ widely published assurances by the countogyrigin that
returnees will be allowed to return in conditiorisafety and
dignity and will not be subject to persecution.

(b) The procedure for readmission will be suct the applicants
would be readmitted within the shortest possibtesti

(© Returns will be administered in accordancehthe above
principles by UNHCR ... an internationally fundeintegration
assistance will be channelled through UNHCR ....

14. If, after the passage of reasonable timegabmes clear that voluntary
repatriation is not making sufficient progress toygathe desired
objective, alternatives recognised as being acb&ptander international
practices would be examined ....

15. Persons determined not to be refugees shalldvided humane care and
assistance by UNHCR and international agenciesipgitleir return to
the country of origin. Such assistance would ideleducational and
orientation programs designed to encourage retulireduce
reintegration problems.”

Vietnam was, of course, a party to this internalagreement, and
was obliged to re-admit their former residents wiad fled to Hong Kong

without travel documents.
Voluntary repatriation

The evidence is clear beyond dispute that the Hgy
government’s policy has always been to have thendimese migrants, once
“screened out”, returned to Vietnam as soon asilplessBut, as the name
itself indicates, the voluntary repatriation pragres voluntary:it requires the
migrants to volunteer. All that the Hong Kong goweent can do is to
encourage the migrants to volunteer. To this eadnselling programmes
have been introduced in the detention centresspadial arrangements have

been made so that once a migrant has applied I0NHCR representative
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for repatriation, the migrant is transferred to Wbitehead Voluntary
Repatriation Centre. This facilitates their beimgrviewed by the
Vietnamese delegation who have offices inside #mre, and affords the
volunteers a measure of protection from intimidatiy other non-volunteers.
Within Whitehead Voluntary Repatriation Centresmdld there are clinics
and offices for UNHCR field staff. There are atsial service programs run
by different agencies, including a vocational tnagnprogram operated by a

voluntary organisation known as Christian Action.

The evidence before the court shows the gath@acg of the
voluntary repatriation program. From 874 returtedietnam in 1989, the
numbers had risen to 12,333 in 1992. But thdtlsftilarge numbers of

migrants in detention, pending removal, at the @ntB92.
The Orderly Repatriation Program (ORP)

As will be recalled, the Comprehensive Plan of éatenvisaged
that every effort would be made to encourage thentary return of migrants,
but if insufficient progress is made, other measwveuld have to be

considered.

As at the end of 1991, the total number of Vietaaenmigrants in
Hong Kong (including refugees awaiting resettlenwardrseas) was over
60,000. To underpin the voluntary repatriationgvean and in order to speed
up the rate of returns the Hong Kong governmergedywith the Vietnamese
government on 29 October 1991 to introduce a cosgpylprogram. Unlike
the voluntary repatriation program, which involvée intervention of the
UNHCR, ORP was to be implemented by direct dedbietyveen the two
governments. However, the Viethamese governmeapscity to process and
absorb returnees was limited, and whilst Hong Kload the largest number of
Vietnamese migrants within the region, there wetarnees from other

countries such as Thailand, Malaysia and Indortedie absorbed as well.
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As far as Hong Kong was concerned, the way thendieese government
limited the numbers of those to be returned unideiQRP was by the number

of flights they permitted to land with returnees.

The ORP, established at the end of October 198 atslow start.
In 1992, no more than 211 migrants were returnetbuthis program, with
the number increasing to 375 in 1993. In 1994abse of severe
disturbances occurring within the camp, ORP wapesuded for a period.
The figure for 1994 was therefore only 242. Inye&B95 the Vietnamese
government allowed the use of a larger aircraftchipermitted about 100
migrants to be moved every six weeks. Gradudlly,tumber of flights
increased so that, by about the end of last yearetwere about 10 ORP
flights (carrying about 100 migrants each flighty pnonth.

The evidence shows clearly that from about theadri®91
onwards, the working relationship between the teeegnments gradually
improved. Officials from the Hong Kong governme&rduld accompany the
ORP flights to Hanoi, thus enabling them to gaitidseknowledge of
conditions on the ground and to have direct diadogith Viethamese
officials. Mr Choi Ping Tali, Head of the Vietnamd2efugee Branch, has

been on ORP flights on more than 10 occasions.

In early March 1995 Mr Peter Lai, Secretary foci8éy, visited
Vietnam for negotiations on Viethamese migrantsassand he pressed for a
more pragmatic line on the pending cases and feltarance of the names of
returnees. In the same month, a simplified proceélr the repatriation of
migrants was agreed at a meeting of the Steerimgn@ttee of the
International Conference on Indo-Chinese Refugd@é&® aim was for the
Comprehensive Plan of Action to be fully implemehby the end of 1995:
though it was recognised that in the special cAstag Kong, having regard

to the large numbers involved, this was unlikelypéoachieved. The principle
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feature of the new procedure was that it appliealtonigrants, whether they

had volunteered for repatriation or not.

Up to this point in time, the policy of the Hon@ikKg government
was to submit the names and particulars of migranie returned under the
ORP by stages, in order that the Viethamese atig®should not be
swamped, thus producing delays. However, oncsithplified procedure
was agreed in March 1995, the Hong Kong governraetad with speed. By
the end of July 1995 the particularsadif detainees had been submitted by the
Immigration Department to the Vietnamese authaiti this regard, the

judge found as follows (p6-J judgment):

“This was well ahead of the target which the Immaigpn Department had been
working to at the end of 1994. At that time, idlheimed to submit the
particulars of all detainees by the end of 1995¢ctwikwvould have been well
ahead of the prevailing capacity of the Vietnanasgéorities to process them.”

The judge summarised the position as it stoobetitne of the

hearing before him, in January 1997, as follows:

“ The simplified procedure has been matched byareased willingness
on the part of the Vietnamese authorities to inseahe rate of repatriation to
Vietnam. A number of technical meetings have tgiene between officials of
the Hong Kong and Viethamese Governments to digbessnplementation of
the repatriation programme, and to resolve sudicdifies as arise from time to
time. As a result, the number of detainees retiitae/ietham has increased
significantly in the last year. Almost 15,000 de&es were repatriated to
Vietnam in 1996, almost 6,000 of them being retdrmethe last three months of
1996. By the time the hearing before me commertbede were only about
5,800 detainees still in Hong Kong. Of these, al20800 had been cleared for
return. They were therefore waiting to be includedne of the flights for
returnees, or cannot be returned yet becausexéon@e, they are pregnant or
ill, or involved in litigation, or awaiting clearaa for members of their family.
Only about 3,000 detainees have not yet been ddareeturn by the
Vietnamese authorities.

The current pace of the repatriation programnselieeen reflected in the
fate of the Applicants. Of the 1,376 Applicant§14ad been repatriated to
Vietnam by 23rd January, and a further 255 had bkved by the Viethamese
authorities to return but were awaiting repatriati®©nly 659 of the Applicants
had still not been cleared for repatriation.”
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Hardial Singh principle(iii): all reasonable steps

It is common ground between the parties that iophithin the
statutory scheme for the detention of Viethamegganis pending removal is
the proposition that the Director must take alsmable steps within her
power to ensure that the detainees’ removal ise&elli within a reasonable
time. This is the third of the “Hardial Singh priples” referred to imMan Te
Lam v. Superintendent of Tai A Chau Detention &gi®97] AC 97 at 111-
C.

It will be recalled that it was only in Novembeddil that the ORP,
by agreement with the Viethamese government, wasplace. The judge
found as a fact that the steps taken by the govemhto implement the
program and effect the forcible repatriation of rarggs who had not
volunteered were reasonable. As regards such asepsght have been taken
beforethe ORP was in place, the judge referred to theesce to the effect
that, in December 1989, the government unilaterallyrned to Vietham a
group of 51 migrants who had not volunteered. rAilsir group of
23 migrants was returned under the auspices dMdCR in December
1990. Both these actions attracted internationatism. The judge held
that, in those circumstances, no valid complairthefgovernment could be
made in its decision to wait until such time aslatéral agreement with

Vietnam for the return of non-volunteers was incpla

The judge concluded his findings as follows:
“In conclusion, therefore, without looking at in@tlual cases, | am satisfied that

the Director has taken all reasonable steps withirpower to ensure that the
detainees’ removal from Hong Kong is achieved withireasonable time.”

Hardial Singh principle (ii): length of detention

Again, it is common ground between the parties i statutory

scheme for the detention of Viethamese migrantslipgrtheir removal
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contains this implication: If it becomes evideniallear to the court that
removal is not going to be possible within a reasda time, further detention

IS not authorised.

As to this, s13D(1A) gives guidance to the conrtlétermining the

reasonableness of the period of detention. Whedesant, the section says:

“(1A) The detention of a person under this sectiball not be unlawful by
reason of the period of the detention if that prgoreasonable having regard to
all the circumstances affecting that person’s deienincluding -
(@)
(b) in the case of a person being detained pegridgiremoval from
Hong Kong -
(i) the extent to which it is possible to makeaagements to
effect his removal; and
(i) whether or not the person has declinedreyeanents made
or proposed for his removal.”

As to this, the judge noted that the periods ¢élon of the
applicants before him ranged from 74 to 103 moniffsen the judge added:

“But five of them have never applied for voluntaepatriation, and another four
only applied for voluntary repatriation in 1996 n®of them only applied in
1995, and although [A336] applied for voluntaryattion at least three times
(the first time being in 1992), he either withdrkis application subsequently or
is said to have refused to be transferred to thentien centre reserved for those
who had volunteered for repatriation.”

The judge accordingly concluded generally thatdétntion of
none of the test applicants before him had beearfarnreasonable time. Itis
note-worthy that whilst para 7 of the Case (as egi@arlier) avers that the
applicants’ detention was “in no way ‘self-inducedthin the meaning of the
Privy Council’s decision ifan Te Larhand that “individual applicants from
within each category have applied for voluntarymet, the fact is that, on the
judge’s findings in relation to the 12 test appfitsa the detention &ll of

them was, to a larger or lesser extent, “self-irdtic
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Hardial Singh principle (i): purpose

As stated by Woolf J irlardial Singh[1984] 1 WLR 704 at 706 -
guoted inTan Te Lanat 108E:

“First of all, it can only authorise detentiortlile individual is being detained ...
pending his removal. It cannot be used for angmopurpose.”

Miss Gladys Li's argument, in effect, is that fhever of detention
has not been used predominantly to facilitate reahbut to make examples of
the applicants so as to deter those still in Vietfilom attempting to flee. It
is therefore argued that the power of detentionbegn misused. This
submission goes against the tenor of the evidemzkwas rejected by the

judge.

The real question is: Given the enormous taskiptiie Director,
what alternative did she have to the policy of dete pending removal, if
the migrants did not volunteer to return? It saclfrom the evidence before
us that the forcible repatriation of migrants is easy to effect. Obviously, in
a straight-forward case, where the migrant hasmgolear and accurate
information concerning himself - home address, kanglationships etc -
there may be little difficulty in the migrant beifigjeared” for return, once the
particulars have been forwarded to the Viethamat®oaties, and no
impediment such as the “nationality issue” geteaway. But, often, the
particulars are unclear, or are contradicted bgrmation given subsequently;
or perhaps, circumstances have simply changecimtganwhile.
Accordingly, the migrant may need to be intervievaatumber of times: the
Vietnamese delegation resident in Hong Kong isrmo@éiegaged on this task.
Instances of misleading information - perhaps @eakely so, in order to
frustrate the efforts at repatriation - are notnumkn. To introduce a policy of
conditionally freeing the migrants during the intigation process and to

permit the migrants to integrate themselves in&f#lioric of normal Hong
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Kong society pending their forcible removal woulavmusly have a very
damaging effect upon the whole program. The poésepatriation would
inevitably slow right down, and there will undouddebe migrants who
would breach the conditions of their recognisaraze$ attempt to frustrate
repatriation. Miss Li's submission therefore camsathis internal
contradiction: There has been inordinate delagpatriating the applicants to
Vietnam: But the Director should have adopted acgalf conditionally

freeing some (or all) of them, with the inevitabdsult of even greater delay.

The judge, in dealing with this point, adverted4g to 15-D,
judgment) to the policy of the government: Thavas socially unacceptable
and undesirable that persons found not to be refiglkould be released to

live and work in the community.

The legislature is, in our judgment - subjectite proper application
of theHardial Singhprinciples as relevant to Hong Kong - entitleghtosue
this policy and it is not the function of the cauby over-subtle interpretations

of the law to frustrate it.

It is worth mentioning that in examining the ficdttheHardial
Singhprinciples, the judge seems to have articulategtiposition
differently from the way Woolf J puts it idardial Singh The way Keith J
puts it is this:

“If there is no reasonable prospect of their reatdsom Hong Kong in the
foreseeable future, the time which is reasonabtgssary to effect their removal
has expired and they are entitled to be released.”

In this regard, the judge identified four categerof detainees:
though, in reality, there were only two which ned¢@égamination: It is
common ground that in relation to migrants whossesdhave been expressly
rejectedby the Vietnamese government for repatriationgiliédn “pending

removal” under s13D can no longer be justifiedeWikse, where migrants
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have been “cleared” for return, counsel for theliappts accepts that they can
be lawfully detained: And, indeed, in relation bm$e who have previously
been released by order of the court, they havadnideen re-detained pending

arrangements for their travel to Vietnam.

The two remaining categories the judge lookedasaty were:

(@) those cleared for return some time ago btelation to whom
there was delay in their repatriation; and

(b) those who have not yet been cleared for realthough their
names have been submitted some time ago.

As far as category (a) is concerned, the ratetofn depends upon
the number of flights and the size of aircraft p¢ted by the Vietnamese
government. Because of the accelerating ratetofir@inder the ORP, the
judge concluded that there was a prospect of teaoval in the foreseeable
future. That left, in effect, those in categoryWhich concerned a particular
group of migrants not regarded by the Vietnameseagities as Viethamese
nationals: the “nationality issue”. As to themg fladge noted that, regardless
of the Vietnamese government’s policy, large nurslémigrants in that
category haven factbeen repatriated. The judge further noted th#t®f34
applicants comprised in the original applicationiHabeas corpus who had
made that assertion, 127 had already been repakigtthe time the judge
came to hear the applications of the 12 test agpiec He also noted the irony
of the situation in that the migrant who was theajgpellant inTan Te Lam v.
Superintendent of Tai A Chau Detention Centlkdr Tan Te Lam himself -
has, since his successful appeal in the Privy Qhureen re-detained and

repatriated.

The judge therefore concluded that, even in @tattd the more
problematic cases where repatriation seemed ofatieeof things to go

against Viethamese government policy, neverthelese was a prospect of
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removal in the foreseeable future. The judge foeeeconcluded thatardial

Singhprinciple (i), as he saw it, was satisfied as well

As regards the matters averred in paras 89 amd 9@ Case, the
judge dealt carefully with the complaints at len{jiB7 to 42, judgment) and
dismissed them. Nothing said by counsel in thigtbegins to show that the
judge had erred in his analysis. As mentionedezathe judge concluded
that, generally-speaking, the Director had takénealsonable steps within her
power to ensure that the detainees’ removal waeaeth within a reasonable

time.

In short, the judge concluded that thardial Singhcriteria had,
generally-speaking, been satisfied. How, thenha@idome to grant writs of
habeas corpus in relation to four of the applichefere him? To understand

this, it is necessary to revert to the historyha proceedings.
Affidavit evidence

Before the judge, in relation to the 12 test cadese, there were
nearly 600 pages of evidence filed. It will beaked that in the applicants’
Case, it was said that the 1376 applicants weldeb\vinto three categories.
The first category comprised ethnic Chinese whaewegarded as aliens in
Vietnam or whose immediate family members wereeggstered. By the time
the matter was argued before the judge in Janu@9y & was clear that this
iIssue, which loomed so largeTian Te Lan{the “nationality issue”) - and
formed the basis of the judge’s order for releasthat case - could not be
sustained. The reality - not so apparent at the wwhen Keith J determined
the issue iMman Te Lam is that former residents of Vietham, who had
previously been holders of foreign residents’ p&nwere and are in fact
being accepted for repatriation by the Viethamesaegment. This is,
perhaps, not surprising, considering that goverrisi@bligation under the

Comprehensive Plan of Action.
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In truth, by the time the judge heard the appiocet in January
1997, the main ground for application had disapgeaiVhat was left were
the general complaints of delay, and of failuréaée all reasonable steps” to

effect repatriation.

This, however, did not deter counsel for the aggpits from
pursuing another line of attack: an approach natdxtated in the Case. lItis

what came to be called the “address issue”.
The “address issue”

In the course of the hearing before the judgargel number of
documents relating to the 12 test applicants wenébéed, many of them
containing information supplied by the applicammsrselves. Tracing the
steps taken in relation to one of the test appigclyuyen Van Thanh (A336)
as an example - he is one of the two remainingoredgnts in CA 51/97 - the

following facts emerge:

()  A336 had changed his mind about voluntaryneteveral
times. In November 1995 he applied again but ajgpea
have refused to be transferred to the Whiteheadntaty
Repatriation Centre. A336 says he did not refuselaim the
judge viewed with scepticism.

(i)  Two years before, in November 1993, A336 stgallars had
been submitted to the Viethamese authorities forbeessed
in a batch containing the particulars of 530 detag1 This
was under ORP.

(i) In May 1994 further information was requirég the
Vietnamese authorities, and that was supplied e 11994.

(iv) That information was submitted again in Febyul995 in a
batch which included the particulars of 121 detame

(v) In December 1995, the information was subrdiftet again in
a batch which included the particulars of 280 detes: said
to have been for “priority clearance”.
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(vi) In November 1996 his particulars were incldde a batch
divided up geographically, in accordance with a new
procedure agreed with the Vietnamese authoriteefadilitate
the location of the migrant’s place of origin.

(vii) In December 1996 he was interviewed by atwvig
Vietnamese delegation.

A336 had not been cleared for repatriation whenuldge dealt with
him the following month.

As regards the procedures for submitting the @algrs to the
Vietnamese authorities, the judge had, earlieisnudgment, examined those
at length and had satisfied himself that the Daecbuld not be criticised in

that regard.

And yet, when the judge came to look at the malteniA336’s case
microscopically, he concluded that the Director hat after all, taken all
reasonable steps to ensure that A336 would be rednioom Hong Kong
within a reasonable time. That was because ofcivefusion” which had

arisen over A336’s address. The confusion allggadise in this way:

()  When A336 first arrived in Hong Kong in May 89 he had
given an address as his family’s address in HaigHun
Province.

(i)  In his affirmations he claims that apart frahe Hai Hung
Province address, he had also later on given aresslth
Quang Ninh Province where his foster parents hae taed
and had also given to the Immigration Departmerdddress
in Ho Chi Minh City where his foster father lived.

(i)  And yet, in the form submitted in Novembe®96, the only
address for A336 given to the Vietnamese autheritia two
different slots - was the original family’s addraésddai Hung
Province.
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“Slap-dash” way in which particulars were sent

The judge concluded on the material before hinthout oral
evidence or cross-examination - that the way irciwiA336’s particulars had

been submitted was “slap-dash”.

The Director had had no opportunity to deal withttcriticism; she
did not know that was the case she had to meetenteeless the judge held
that the Director had not satisfied him (i) ther@sva reasonable prospect of
A336’s return in the foreseeable future and (igtthll reasonable steps had

been taken for his return.

The foundation for the judge’s findings was: (@eTTmmigration
Department had erred in sending to the Vietnameg®aties the Quang
Ninh Province address where A336’s foster parbatsonce livedit was, the
judge said, pointless and served only to confusastsue (p70-N, judgment);
(b) The fact that two identical addresses (theimaiggamily home’s address in
Hai Hung Province) were put twice in the form sutbed in November 1996
was “an indication of the slap-dash way in whick particulars had been

submitted”.

We cannot accept these findings. As to (a), theesce is far too
slender for a court to conclude that the submissidhe Quang Ninh
Province address to the Vietnamese authoritiespoagless: it might or
might not have been so; there had not been suffiagiwestigation of the point
for the judge to so conclude. But assuming it fusite, it was, putting the
point at its highest, an error made in good faitlgn attempt to effect
repatriation. In the most perfect of administraipclerical mistakes will
occur. WherHardial Singhprinciple (iii) speaks of “all reasonable stepsé t
court was not envisaging flawless implementatidhat is beyond the human
condition - particularly where the administrati@tiying to cope with a mass

movement of people. IHardial Singhitself Woolf J was dealing with only
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one single individual. ThEardial Singhprinciples are not carved in tablets
of stone. They have to be applied with discrimoratlexibility and

common-sense.

As to (b), regarding the form submitted in Novemb@96: This was
a “bio data” form, agreed with the Vietnamese gowent. It had two slots:
“Address reported on arrival” and “New informatifumnished”. In both, the
Hai Hung Province address was given. We fail tdeustand the basis of the
judge’s criticism. It would appear, on the matebefore the court, that
A336’s family home - where two brothers and thnsgess also lived (if the
information given at his interview in December 19%&e true) - was indeed
in Hai Hung Province. If, under “New informatioarhished” the officer

repeated the address, why should he be criticized?
Erroneous approach

Furthermore, the entire approach was misconceied.
Mr Marshall QC rightly submits, when dealing witketrepatriation of tens of
thousands of migrants to Vietnam, the only possaplgroach (without the
deployment of vast resources) is a “graded appfoadiich, as experience
indicates, in fact works and has resulted in langebers of migrants being
returned under the ORP. As the judge found, regienn of detainees in the
last three months of 1996 was progressing at tieeofe?,000 per month,
many of them under ORP. The fact that there wésyde A336’s case is no
indication of deficiency in the system. And, oficse, the matter was largely
in A336’s own hands: If he had not changed his naind had stuck to his
choice of voluntary repatriation, he would in albpabilities have regained
his liberty - and got the financial assistance uride voluntary scheme - long

ago.
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Microscopic examination of material

The kind of microscopic examination which the jadmpnducted in
relation to the case of A336 was simply not onecitihe department, with its
resources, could have undertaken. Had it beenrtake®, it might or might
not have resulted in A336’s clearance more quicByt one thing is sure: the
use of resources for individual cases in this wegaissarily means the
diversion of resources from elsewhere, resultingpeslowing down of the
whole process. The supervisory jurisdiction oflthgh Court under Order 54

cannot - and was never intended - to be used snaty.

Moreover, in meeting the applicants’ case by affidevidence, the
Director was meeting the issues as formulatederotiginal Case: The
guestion of wrong address, incomplete address acwver an issue. The
judge was not entitled to determine the legalityhef detention as if the issue

were properly raised and joined.
Section 13D (1AA)

Further, the judge should have given some wemlhe legislative
amendment in s13D(1AA) - made after the judgmenhefPrivy Council in

Tan Te Lanwhich reads:-

“(1AA) Subject to subsections (1AB) and (1AC), wke

(@) a person is being detained pending his rehfova Hong Kong;
and

(b) a request has been made to the Governmeé&fietwfam by-
(i) the Government of Hong Kong; or
(i) the United Nations High Commissioner forfikgees acting

through his representative in Hong Kong,

for approval to remove the person to Viethamilie purposes of
detention under subsection (1), ‘pending removadiudes
awaiting a response to the request from the Goventhiof
Vietnam.”

On any view of the facts, the department wasaimudry 1997, when

the judge considered A336’s caagjaiting a responsto the request for his
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removal from the government of Vietham. Nothindhe evidence
contradicted th@rima faciepresumption of legality arising from this

subsection.

Obviously, subsection (1AA) is not conclusive be tssue and

weight must also be given to subsection (1AC) wisays:

“For the ... avoidance [of doubt], nothing in settson (1AA) shall prevent a
court, in applying subsection (1A), from determmthat a person has been
detained for an unreasonable period.”

But, in A336’s case, he had been interviewed bWietnamese
delegation only about a month before the judgetdeth his case in January
1997. Clearly, a response was being awaited.oltiadvbe an extraordinary
thing if, in these circumstances, subsection (1&di)ld tip the scales the

other way.
Chieng A Lac (Al)

In relation to Chieng A Lac (Al) the judge saitsth

| have not found Al’s case easy, but the faotaims that, for one reason
or another, the interviewing teams regard thetfzat he has nowhere to return
to as a real problem. | cannot gauge how serimatsproblem is. Not without
hesitation, | have concluded that it has not bestabéished that there is a
reasonable prospect of his return to Vietnam infdéheseeable future. |
therefore declare that his continued detention uséeetion 13D(1) is unlawful.
| order his immediate release.”

It is crystal clear from the evidence that Al’'seas still being
processed by the Viethamese government. He oinmteered for
repatriation in June 1996 and was interviewed eyWletnamese team in
December 1996. When the judge heard the caseuadal997 the
department was awaiting a response; two monthsbbaget passed. Itis
impossible in these circumstances to concludetkizae was no reasonable

prospect of Al being repatriated in the near futukét reasonable steps had
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been taken to effect his return. The only possibleclusion for the judge to

reach was that Al’s detention was lawful.
Bill of Rights

In the court below, the applicants relied uponélpeovisions of the

Hong Kong Bill of Rights as follows:

Article 3: “No one shall be subjected to ... cruiehuman, or degrading
treatment.”

Article 5(1) which states:

“Everyone has the right to liberty ... of persdvio one shall be subjected to
arbitrary ... detention.”

Article 6(1) which states:

“All persons deprived of their liberty shall beated with humanity and with
respect for the inherent dignity of the human perso

At the outset, the judge had to answer a threstpadstion, namely,
whether the Bill of Rights applied at all to theel#ion of the Viethamese
migrants, having regard to s11 of the Hong Kongd&iRights Ordinance,
Cap 383, which provides:

“As regards persons not having the right to eatel remain in Hong Kong, this
Ordinance does not affect any immigration legislatjoverning entry into, stay
in and departure from Hong Kong, or the applicabbany such legislation.”

The argument for the migrants runs thus. Sedtibrefers to
immigration legislation governing, inter alia, “gten” Hong Kong; the word
“stay” has a technical meaning in the context ahigration legislation; it
applies to persons who have been permitted to elterg Kong and
immigration legislation governing stay in Hong Komgans legislation

governingconditions of staysince the Viethamese migrants now in detention
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are those to whom permission to remain has beesedf it follows that
legislation conferring the power of detention oa thrector is notegislation

governing stay in Hong Kong terms of s11.

If this argument be right, this curious resultws whilst those
persons who seek to enter and stay in Hong Kawéully would be excluded
from any protection of their rights by virtue oflsJersons who have been
refused permission to remain in Hong Kong and lagectforellegal
immigrantswould enjoy protection under the Bill of Rights.o Mourt would

give the statute such a construction unless thesvased are compelling.

Counsel for the Director argues that the wordsrieimto, stay in
and departure from Hong Kong” in s11 should be wmitresir ordinary
meaning. “Stay in Hong Kong” means what it says] eacludes stay in a
detention centre on order of the Director made usti8D(1) of the
Immigration Ordinance. Since the Viethnamese mitgrane undoubtedly
“persons not having the right to enter and remaiHong Kong” in terms of
sl11, it follows that the Bill of Rights does noteddt the power of detention
under s13D(1).

We agree with this submission and see no reasgrsivh and in
particular the expression “stay in Hong Kong”, slldoe given an artificial
interpretation. We therefore must differ from tbdge in this regard. We
note that the judge was not referred to the detisfdhis court irHo Hai-tak
v. Attorney Generdll994] 2 HKLR 202 where, though on rather different

facts, the court appears to have taken a broad eiesdl as well.

This construction of s11 does not affect, in thd,ehe result of the
case because the judge went on to hold that, upofatts, none of the rights

guaranteed under Articles 3, 5(1) and 6(1) wenengéd.
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The order for discovery

After the judge had given judgment in relatioritlie 12 test cases on
5 February 1997, he had to go on to consider tpécgions of the remaining
migrants which had been adjourned on 19 Novemb@8.1% is important to
note how the position stood in relation to teenaining applicant®n
5 February 1997 when the judge made the orderi$opdery which is now
under appeal by the Director in CA 42/97:

(1) There was the Case for the applicants settingin detail, the
nature of their complaints (divided into 3 catege}i
supported by a general affirmation of a solicitalsrk and
the supporting affirmations of the individual aggalints.

(2) On the Director’s side, there was before tartcan
affirmation of Mr Choi Ping Tai, Head of the Vietnase
Refugees Branch setting out in detail the stepsrtdly the
Immigration Department in relation to the repatoatof the
migrants under the two schemes: the voluntary rigian
scheme and the ORP.

There was nothing more.

Pausing there, the position should have beergstréorward: Each
party was free to conduct its case as it chosauptin the state of the evidence
as it stood, the initial burden of proof had be&tllarged by the remaining
applicants, and there was on balance a case okfutldetention, the
applicants were entitled to succeed. If, howewnrthe material put forward
by the Director, the jurisdictional facts justifgrmletention had been

established, the applications failed.

The Director did not file evidence dealing witlckaf the
remaining cases regarding their individual circianses because the Case as

lodged by the 1,376 applicants never called fohswdence.
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It is important to bear in mind this fact: the apation for writs of
habeas corpus on behalf of the 1376 applicatiommcising approximately
4,000 individuals) did not call for individual treaent beyond the three broad
categories as set out in the Case. There wasgugestion that, by a close
examination of the files relating to each of thelagants, “illegality” on
wholly different and unexpressed grounds mightiseldsed: such as, for
example, that the wrong names or the wrong padisutad been sent to the

authorities in Vietnam.

What happened was that, on the case as origipallforward, the
applicants must, on the judge’s findings, ineviydhll. But, without
amending the original application they tried tordpatack. They asked for
all the papers relating @l the remaining applicants and by a microscopic
examination of those papers they hoped that soowegdural defect or
blunder on the part of the authorities might beav®red. Such an approach
(categorised correctly as a “fishing expedition”Ny Marshall) is

impermissible.

When the matter was put to Mr Dykes QC at theihgaof the
appeal, his explanation was this: The applicant®wet in a position to
know what had been recorded in the documents iDifeetor's possession;
in particular, what information concerning the apghts had been forwarded
to the Vietnamese authorities; if those represegritie applicants could
examine the files and papers, they would be abdditanate, perhaps, some
of the unmeritorious cases, leaving those with genaomplaints to pursue

their remedies.
Discipline of law

With respect to Mr Dykes, this is a misuse ofphecess of

discovery. Itignores the provisions of Order 23(d) which states:
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“(1) No order for the production of any documerdsihspection or to the
Court or for the supply of a copy of any documdratlisbe made under
any of the foregoing rules unless the Court isphion that the order is
necessary either for disposing fairly of the causmatter or for saving
costs.”

The judge’s order of 5 February achieved non@efpurposes of
Order 24 r13(1). Quite the reverse. The “mattaguestion in the cause”, as

identified in the applicants’ Case did not justifie making of the order.

It was this departure from the discipline of laWwigh led the judge
into error. In his ruling of 17 March 1997 the ge&dsaid this:

“ After | delivered judgment on 5th February iretbase of the 12 test
Applicants, | gave some directions in relationtite tases of the remaining
Applicants who were still in Hong Kong. Those ditens required the Director
of Immigration to provide the Applicants’ solici®with copies of various
documents relating to the remaining Applicantse Thtegories of documents
which | ordered should be provided were not corérsial: the Director of
Immigration had produced in the course of the pedogys documents in these
categories relating to the 12 test Applicants. |1A¥as doing was ordering that
copies of documents in the same categories reladitige Applicants whose
individual cases had not yet been considered bad#d.

One of the advantages of such an order wastthatuld relieve the
Director of Immigration of an enormous amount ofrkvevhich she would
otherwise have had to do. The next stage in theg@dings would ordinarily
have been for the Director of Immigration to filddence relating to the
individual cases of all the remaining Applicandhat would have been a
daunting task. It would have involved (a) retrreyirom the files the relevant
documents for each Applicant, (b) scrutinising tifemthe purpose of
identifying the steps which had been taken to etfegir removal from Hong
Kong, (c) filing affirmations similar to the affirations filed in relation to the
12 test Applicants, and (d) exhibiting to thoserafations the relevant
documents. The effect of my order was to reliéneeirector of Immigration
for the time being of much of this work. All shadcto do in the short term was
to provide copies of the relevant documents toAghglicants’ solicitors. The
ball would then be in their court. They would theave to identify which of the
Applicants they contended were still being unlayfdetained. Once those
Applicants had been identified, | could make furttieections for the hearing of
their cases.”

In the passage above, the judge appears to heyatien the

original purpose of hearing the 12 test applicatidhis was based upon the
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written application lodged by the 1,376 applicatitey having “always
accepted that it would not be possible to consmdividually to their 3 cases
... (p26 K-M, judgment).

Possibly, in relation to the 12 “test” applicantse Director had
exhibited more documents than were warranted bysthees set out in the
Case. But that is not the point. The point isgynthat there was no
justification for making the cases of the resthw applicants (then over 900)

“test cases”.
CA 62/97

When the judge made his order of 17 March 1991Heffiling of
affirmations at the rate of 50 applicants per welekre were then
653 applicants. In other words, more than hatheforiginal applicants had
either been cleared or had actually been repatriat@at was in the course of
about 4 months. The judge’s time-table, if adhéogdvould have meant that
the last batch of affirmations would have been &xtio the first week of July
1997: Assuming the original rate of return was rtamed, the number of
applicants by the first week of July would haveviedl again. In other words,
much of the evidence filed in accordance with tidgp’s order would have

been irrelevant.

In fact, as we were told when the appeal openéatrdes on
14 May, the rate of return has greatly acceleratetithere were less than
100 migrants left, out of the original 1,376 astigarbefore us. And at this
rate, the judge’s order of 17 March for the filiogevidence would have been

wholly in vain by the first week of July.
Conclusion

It is right that the High Court, in the exercidate supervisory

jurisdiction, should be vigilant in the protectiofiindividual liberty and that
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statutory provisions purporting to authorize adstirgtive detention must be
construed with a presumption in favour of indivitlllzerty. These principles
have never been in doubt. On the other hand,dbeschave to be sensitive
to the requirements of good administration, whichuge that the rights @il
individuals - as opposed simply to those with tbedjfortune of having

access to lawyers and are able to institute legalgedings - are respected.

The reality is that the only policy which the Hokigng government
has established for looking after Vietnamese migrarriving after 2 July
1982 is administrative detention. The reasonshigrhave been explained
elsewhere and need not be repeated. Normallyrsgehaf policy - such as
the conditional release of detainees pending caosopyleturn to Vietnam - is
preceded by extensive public consultations andtdahahe legislature. And
before a new policy is introduced, administratim@agements must be put in
place. The purpose and effect of the present@dpmins made on behalf of so
many people, were they to succeed, would have teefemce the government
to change its policy by judicial intervention, woilt regard to the wider
interests of good administration. And if the wiseefl justice had been able to
spin at the push of a button, it would have meamt the applicants’ case -
that something like 4,000 people (young, old, diddied and infirm) - would

have been released at the stroke of the judge’s pen

The judge examined the complaints of systemiciumgas with
meticulous care and rejected all the allegationdendde was satisfied that,
generally-speaking, thdardial Singhcriteria had been satisfied. That should
have been the end of the matter. His error wasite@ embarked upon a
roving inquiry at counsel’s invitation, outside thhame-work of the
applicants’ case, picking up evidential points gltime way, and making those

the basis of his judgment.
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The result of the various appeals is as follows:

CA 51/97: The Director’s appeal succeeds. Thggislorder of
5 February 1997 is discharged.

CA 71/97: The appellants’ appeal is dismissed.

CA 42/97: The Director’s appeal succeeds. Thggiglorder for
discovery made on 5 February 1997 is discharged.

CA 62/97: The Director’s appeal succeeds. Thggislorder of
17 March 1997 is charged.

CA 56/97: The appellants’ appeal is dismissed.
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