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This is the second stage of the determinatiomb$tntive, as

opposed to interlocutory, issues in this judicealiew. The extensive

background to the case is summarised in the judgdeivered by this

court in September 1998 (s&@an Thang Lam v. The Director of
Immigration[1998] 2 HKLRD 789, 797-802). What is challendsdthe
applicants are removal orders by the Director ahlgration (“the
Director”) in the summer of 1997. The Director diecl that the



applicants were refugees from Vietnam in Chinaataved them to
remain in Hong Kong under the provisions of secti8A(1) of the
Immigration Ordinance; but then made removal ordeder section 13E
of that Ordinance, because the view was takertlleat applicants, who
had lived for many years on the Mainland beforeiognmo Hong Kong
had, on the Mainland, been granted durable solsitiand that the
Mainland authorities had offered to take them beoit resettle them, and
that there was no reasonable ground for the apy$ida refuse to accept
that offer. These determinations had been made afcreening exercise
which engaged the attention of a number of immignabfficers who then
put their recommendations before Mr P.T. Choy (‘Giroy”), then
Assistant Director of Immigration, who decided tdases on behalf of the

Director, being empowered by law to do so.

This screening exercise followed a decision ofRhey
Council inNguyen Tuan Cuong & Others v. Director of Immigpati&
Others[1997] HKLRD 73, as a result of which the Directeas ordered to
consider the applicants’ claims to remain in Horan§ as refugees and, if
the result was adverse to the applicants, theartieesa notice on the
applicants which would have triggered a reviewtsy Refugee Status

Review Board.

Before the hearing of the first stage of the saftste
application for judicial review, the applicants Hagken given leave to
amend the grounds of their application, and bytithe of that hearing the
Issues were so numerous, and the evidence so vausjithat it was
decided that the case could best be managed laisph number of

central issues for my determination : that mighinoght not dispose of the
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case, but even if it did not, it might make the aamder of the case, and the

determination of a number of outstanding interlocyissues, easier to

manage. We have called the July 1998 hearingeofivle substantive

issues then identified the first stage of the nmisubstantive hearing.

The main issues at that first stage were decidathat the

applicants. The main issues then decided are mivicem the

conclusions summarized at page 855 of the Septeh®®& judgment :

“CONCLUSIONS
The answers therefore to the questions posed doi@ss:

(1) (a) The Director, having determined in an ebserc
conducted under s.13A of the Immigration Ordinance
(Cap.115) that the applicants were refugees from
Vietnam in China, was bound to permit them to remai
in Hong Kong pending resettlement, but was nohen t
circumstances of this case bound to provide thetim wi
an opportunity to seek resettlement in a countngiot
than China.

(b) The Director was entitled, as a matter of land in the
circumstances of this case, immediately after gngnt
such a person permission to remain under s.13A, to
make a removal order under s.13E.

(2) None of the reasons given by the Directohmrotices of
determination for making the removal orders was d=ad
taking into account irrelevant considerations, ©faaling
to take into account relevant considerations, aeaslting
from a misconstruction of law or documents relipdm
Although the Director has (or has probably) misrtded
intended effect of a passage in the judgment oPitiney
Council inNguyen Tuan Cuong & Others v Director of
Immigration & Otherd1997] HKLRD 73, [1997] 1
WLR 68, the misreading is of no consequence sinee t
Director’s conclusion as to the applicants’ entitent or
lack of it was, as a matter of law, correct. Ackogly,
the Director has by that misreading not misdirettebelf
in law or unlawfully fettered her discretion.



re-re-amend the application for leave.
extent, unsuccessful, although a few further amemisy which | saw as

mere extensions of allegations for which leave &laeady been given,

were permitted.

®3)

(4)
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The Director was not required to put to thplegants
country condition evidence before making a final
determination about them.

The Director was (generally) not required toyide the
applicants with copies of previous statements nigde
them which were used in the decision making probgss
the Director so as to enable them to comment upon o
correct them.

(5) The Director was not, in the circumstancescitgrevailed,

obliged to notify the applicants of her proposedisien to
make removal orders under s.13E, or to state thengis
upon which she proposed to make her decision, or to
provide documents relied upon.”

In May 1999, | delivered a judgment upon an agpian to

In the result, the outstanding contentions whathfér

consideration at this the second substantive sitbtiee case are as

follows :

(1)

(2)

No evidence : it is said in effect that thes@o evidence on
which the Director could properly conclude that dpplicants
were provided with a durable solution on the Maidla—

It is asserted that the Director of Immigratiorthe person of
Mr P.T. Choy was biased or predisposed to disbelibe
applicants; and that his findings in each and evasge that
they had been settled on the Mainland, and thensaer
those findings, constituted &x post factoationalization
which has little to do with the merits of any paular case.

The appteavere, to a large



they had still not been naturalized or assimildbente and had
not obtained the rights of nationals; that the ente showed
that they were denied the rights of refugees angratected
from refoulement; and that there was no evidenatttie
applicants would now be afforded such rights ifireéed.

l. BIAS AND PREDISPOSITION

This is an allegation that Mr Choy was predispdsed
disbelieve whatever he or his officers were toldh®yapplicants. There

are advanced a number of particulars in suppdhaifcontention.

Without derogating from the individual attackstthee
embraced by each of those separate grounds of aoryhe main thrust
of the attack is that Mr Choy had, as far back385] self-evidently
committed himself to a stance against the apple;anten the applicants
launched their proceedings in tNguyen Tuan Cuongase; and that it is
obvious from a reading of the affirmations which @hmoy had placed
before the court in that case, that he had comaa iaevocable view that
all of those who came to Hong Kong from the Maidlamd had lived on
the Mainland for some years, having earlier be&ugees from the turmoil
on the Sino-Vietnamese border in the late 1970% blean settled on the
Mainland with household registration and the righbenefits that came
with such registration, and that accordingly noad reasonable excuse to
refuse the Mainland’s offer to take them back. r€heas, so the
argument ran, no preparedness by him to accepttbegrossibility that
there might be some who had “fallen through theksg and who had not

been absorbed by registration.
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Whilst it is recognized by the applicants that duestion for
Mr Choy was not whether they had been settled gigtration
iImmediately before coming to Hong Kong but rathéetiner they had, at
some stage, had household registration even iesuiesntly they had
moved for their own reasons to places where theéydi enjoy such
registration, Mr Choy’s mindset, it is said, waattthey had each and
every one of them been settled at some stage hahddthing was going
to budge him from that conclusion. The decisionthis case were, in
other words, predetermined. What we have, sortne@gent goes, is a
man so set in earlier conclusions that even witlaoytconscious bias, he
was nonetheless inevitably, even though, perhaqesnsciously, biased

against these applicants.

In order to persuade me that that was so, Mr Dy&els me to
evidence filed by Mr Choy in 1995 and also in 1987d to the
respondent’s case in the Privy Council, and toespondence signed by
Mr Choy. Then Mr Marshall took me to the heftyiaffation evidence
filed by Mr Choy for the purpose of these procegdim answer to many

of the allegations.

THE NEED FOR ORAL EVIDENCE

But in the end, | had to hear Mr Choy’s own eviceeon the
matter. | was, throughout the case, troubled byfaist that the language
of Mr Choy’s affirmations was so unlike any langadgat Mr Choy was
likely to use, indeed so unlike the language thatld be used by any lay
person, no matter how well-versed in English andnatter how senior a

civil servant, as significantly to diminish theitility. It is common



practice that affirmations are drawn by legal agrss Clients give
instructions, and the affirmation is drafted sdaseflect those instructions
in a chronological and orderly manner. But theglaage should be
language which is the deponent’s language in theesthat the deponent
readily follows it and can say that it accuratepnesents precisely what
he would wish to say. It must be language witholthe can deal if he is
asked to testify further to the matters deposeelAs=x Lawrie Factors
Limited v. Morgan & OthersThe Times, 18 August 1999). Whilst the
client might wish to say that he has been adviseaidlawyers that such
and such is the position in law, lengthy passages judgments and
complex analysis of the law will have no place gbawver in such
affirmations. But Mr Choy’s affirmations were rigd with them. In
these circumstances, | permitted cross-examinatibmwanted to know
from Mr Choy’s own mouth what his mindsets, if aagd assumptions
and views at key times, were. | shall in due ceueturn to his evidence,

and to what | made of it.

| have also heard oral evidence from six othen@ases.
There was a specific allegation that certain ofgpplicants had been told
by immigration officials that the screening process a formality and, at
the time the screening interviews were conducteat,decisions had
already been made to send the applicants bacletvl@inland. This was
not an issue that | could decide on the conflicaffgmations. | had to

hear the complainants, and those against whomotmglaints were made.



RELEVANT HISTORY

Something in the order of 280,000 ethnic Chineset\o
China from Vietnam in 1978 and 1979. By mid-1938,268 of that
category had arrived in Hong Kong, and in mid-1883e was a sudden
influx into Hong Kong of more than 2,300 within ged of two months.
Over 23,700 have been returned from Hong Kongddvhinland. Unitil
1995, the Chinese authorities would not take awh gerson back unless
he or she had first been verified, by which | madentified as having
settled previously in a particular place on theend. There remained
in Hong Kong by October 1994 a residual group,udtig the applicants,
who had not been thus verified, and as a resulisolussions, a team of
Mainland officials came to Hong Kong in Novembe®4%nd interviewed
all those who remained. The number was 502, ofmvh66 were
immediately identified as having previously beettlseé on a specific
resettlement enterprise on the Mainland. 40 wwaue Vverified shortly
after. They were all repatriated. It is said thsfor the rest, the
Mainland authorities were satisfied that, althosghkcific locations had
not been identified, the migrants had nonethelkgseviously been
settled, but that because of information or migimiation provided by the
migrants, it had been difficult to locate theirgda of settlement. The
Mainland authorities were confident, however, thase places would be
identified in due course. This, according to tiaelence | have received,
was all made clear at a meeting in Shenzhen in MB985 at which the
Mainland officials stated that although some hadbe®n verified, in that
their identities had not been traced to their aagjng farms, the Mainland
authorities were nonetheless prepared to take Hamk because they were
satisfied that they had in fact been settled agitered on the Mainland.
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In June 1995, 60 of those who remained were retbamd
upon or after their return, all were identifiedheing been settled in
Guangdong (25 of the migrants), and in Guangxigf3hem). That left a
core of migrants in Hong Kong, constituting or umtihg these applicants
but, before they could be returned, they made #pgitication for judicial

review which became thidguyen Tuan Cuongwathe of hearings.

The applicants had not been screened for refugaessand
were refused permission to land, purportedly uiséetion 11(1) of the
Immigration Ordinance. They had been detained gvew under
section 13D of the Ordinance, a provision empovgedetention of former
residents of Vietham. No notices were served atdyithem of any right
to apply for a review to the Board under sectiok.13So they applied for
judicial review of the decisions of the DirectorAt issue was the proper
construction of Part IlIA of the Ordinance, in peutar whether the
applicants, having been detained under section W@k entitled to or had
in effect received a determination under sectiof +3and if there had
been such a determination, then an entitlemeraview by the Board
arose. Then there was in issue whether by redsamtaped notice on
their arrival, they had acquired a legitimate exaeon that they would be
given rights under Part llIA. The judges at firsitance and the Court of
Appeal were at one that on the facts of the casaiplicants had in effect
been refused permission to remain as refugees WatetIA and had
been detained under section 13D, so that they dadtdave been given the
chance to put their case to the Review Board. IBoth at first instance
and in the Court of Appeal, relief was, in the exsr of the courts’
discretion, refused. In the Court of Appeal, thgpondent amended the

respondent’s notice to read :
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“In addition to deciding to refuse relief for theaisons set out,
the learned judge should have also refused reti¢he ground
that such relief would be futile in that no usgfukpose would
be served by screening the applicants due to ttepsance by
China of the applicants for settlement and resatilg and in
accordance with the evidence before the court.”

Two of the three judges in the Court of Appealidat that
the grant of relief would not assist the applicdrgsause none claimed to
be a refugee from China and also because “Chinardertaken not only
to take the applicants back but also to accord bBaakehold registration
with all that entails” per Mortimer JA, as he then was, at [1996] 6
HKPLR 62, 83). He thought that the Director’s posverere wide
enough for him to order removal under section 13&nef the applicants
were given refugee status, and added that “agw@efaresident of China
when China is prepared to take back and accordstitfie chances of him
being resettled in any other part of the world with reasonable time, or
at all, must be so remote that they can be ignoretie was of the view
that any relief granted would do no more than réatse hopes. Mayo JA,
as he then was, was of the same opinion (see gBa&geb). Bokhary JA,
as he then was, wished to exercise discretiorviouiaof the applicants,
saying that it was not clear beyond reasonablenaegtithat they had all
become properly resettled in China so that thesthamese refugee status
was lost, and referred to a chance “even if ordiira one” of the
applicants obtaining what they wanted at the hafidse Director or, if
necessary, the Refugee Status Review Board.

As for the Privy Council, the majority held thhete had in
effect been a decision to refuse permission uneleia 13A to remain in

Hong Kong as refugees, wherefor a Refugee Statug®R&oard notice
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ought to have been served. Sir John May ([1997] R 73, page 81)

said :

“... The first issue on a review is likely to be ether the
applicants have lost their status as refugees Yfigtmam
because of settlement in China. They claim, wighp®rting
evidence, that in China they have been deminder alia, rights
to work, to the education of their families, to myato own land,
and to legal residence by household registratidrhere are
even claims of a risk of being forced back to Vatn These
various claims may be contested, and it is nohatfan of their
Lordships in this appeal to attempt either to resohem or to
forecast how they will be resolved. If, howevegy are made
out, it would be open to the review board to fihdttthe
applicants have never lost their Viethamese refstgges; and
perhaps to find further that, within the meaningdf3A(3)(a),
they have reasonable excuse for not accepting feryad
resettlement in China. Nor can the possibilityhadir obtaining
resettlement elsewhere be dismissed at this stagkogether
negligible.”;

and at page 82 :

“The majority of the Court of Appeal held that eflshould not
be granted, even though the statutory right tad been made
out, on the ground that the only possible consecgiehgranting
it would have been that the applicants would stithe end have
all been sent back to China. This was not a cemuwhich
commended itself to Bokhary JA as he said :

‘I do not think that one can go so far as to say this
inevitable. Unless one assumes that the Directoirsl is
closed and will remain closed — which | do not assu—
things are not as clear cut as that.’

Their Lordships are of the same view. It is astgaossible that
if these applicants obtain a review, the chancsoaie of them
being resettled elsewhere than in China might atiiact a
Review Board, as it has in other countries suchussralia.

On the material before their Lordships, a numbeahef
applicants may have relatives in countries othan tGhina
where they could obtain ultimate refuge.”
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The order that was then made was as follows :

“An order ofmandamusequiring the Director of Immigration to
consider the applicant’s claim to remain in Hongg@s a
refugee in accordance with Part llIA of the Immigya
Ordinance ...;

an order omandamusequiring the Director to notify the
applicants of his decision regarding their claimmagmain in
Hong Kong as a refugee, and if adverse, to sercawse to be
served a notice on the applicants in accordande wit
section 13D(3).”

There was no suggestion, nor any application,tthatew
exercise be entrusted to some new decision-makerhatt not been

involved in the original exercise.

For the purpose of tHéguyen Tuan Cuonadicial review,
Mr Choy made a number of affirmations. The bulkhaf attack, (though
not the entire attack), under the heading “Biasfrst from the tenor and

content of these affirmations.

THE PARTICULARS OF COMPLAINT

The particulars of complaint in the notice of apgion under

this head are these :

“53. Furthermore the Director of Immigration waggisposed to
disbelieve the Applicants and/or acting in badhfaihd no
fair determination of their claims could be madé¢he
circumstances. The facts and matters relied an are

(1) the decision-maker was Choy Ping Tai (‘Chogt),
Assistant Director of Immigration.

(2) Choy has been intimately involved over thet paw
years in defending the merits of an unlawful policy
which was designed to secure the Applicants’



3)

(4)

(5)

(6)

(7)

(8)

9)
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summary removal to the Mainland as if they were
illegal immigrants with no rights under Part ll1A
Immigration Ordinance, Cap 115.

Choy has always maintained that the Mainlaadi h
settled all ethnic Chinese from Vietnam arrivingrtn
during and after the Sino-Vietnamese conflict.

Choy relied exclusively on his own understaigdbf
what conditions are like in the Mainland for ethnic
Chinese who fled there from Vietnam.

Choy did not find even one single claim magdhe
116 Applicants that they had not been settledén th
Mainland to be made out.

It was not necessary for Choy to be the dewcisnaker.
The definition of ‘Director’in s 2 Immigration
Ordinance, Cap 115 would have enabled the decisions
to have been taken by the Director, the Deputy
Director, any other assistant Director and any m&mb
of the Immigration Service of the rank of senior
principal immigration officer.

Choy never interviewed the Applicants. InesgW
cases, the interviewing Immigration officer adndtte
that the interview with the Applicant was a fornali
and that the decision had already been made to send
the Applicant to China.

In related habeas corpus proceedings Choysaebon
4 August 1997 in an affirmation .that evidences his
mind was closed to making favourable decisions in
respect of the Applicants. In particular it evides
his belief that the Mainland had settled all rekge
from Vietnam and there had been no instances of
refoulement; see paragraph 52 of his affirmatioBy
that date Choy had not finished making the decssion
which are the subject of challenge. The decisions
challenged were made on 27 June 1997, 21 July 1997,
1 August 1997, 8 August 1997 and 6 October 1997.

In a letter dated 21 May 1997 to the Applisant
solicitors ..., more than a month before any of the
challenged decisions had been made, Choy refasred t
the fact that screening was underway and that he
hoped that the Applicantgould not take hasty and
ill-advised judicial review proceedings
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(10) The Security Bureau approached resettlement
countries with a view to seeing whether the Applisa
could be accepted by them before the Applicants’
refugee status had been recognized. The Security
Bureau did not, as in other cases, make use of the
UNHCR to facilitate the possibility of resettlement
The evidence of Choy was that the ‘full position’
(ie., Respondent’s position only) had been pubhéo t
resettlement countries.

(11) Choy has referred throughout to the Applisag
illegal immigrants (ECVIIs) when, as found by the
Privy Council, they were asylum seekers.

(12) The Director of Immigration appears to hadeed
deliberately a procedure for making determinations
about refugee status that deprived the Applicahts o
having any adverse decision udners.13A(1) reviewed
by the Refugee Status Review Board, an independent
body. By establishing a procedure which resulted i
the Director recognizing the Applicants as refugees
granted permission to remain in Hong Kong pending
resettlement elsewhere but at the same time ordered
their removal under s.13E, the Applicants were
deprived of the opportunity of having an adverse
decision under s.13A(1) reviewed by the Refugee
Status Review Board which could have resulted in
their release from detention under s.13F(5). An
adverse decision under s.13A(1), which would be
totally consistent with the Director’s views abdlo
status of the Applicants as persons whose claim to
refugee status had been satisfied elsewhere, would
have been that the Director recognized that an
Applicant was a refugee but refused him/her
permission to remain in Hong Kong pending
resettlement elsewhere on account of the facthilsat
refugee status had been recognized in a countny fro
which he would not be refouled.”

MR CHOY'S EARLIER STATEMENTS

Paragraphs 2 to 4 can conveniently be examinedfbyence
to passages in the affirmations to which Mr Dykesag my attention and

in respect of which Mr Choy was cross-examineddo hot intend to
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repeat each, for that would be a most lengthy éseindeed. | shall take

what | hope is a fairly representative sample :

In August 1995, Mr Choy said in an affirmationttha

“  These persons were resettled in hundreds of fapread
over China but mainly in five provinces ... Thewncial
governments have a name list of the Vietnamedeeiin t
provinces and the farms have detailed recordsldarallies and
individuals.

China is a signatory country to the 1951 Convenéind the
1967 Protocol relating to the status of refugeesccording to
the estimates of the Chinese, about 285,000 e@imitese
Vietnamese were properly resettled in China agyesfa after
leaving Vietnam in 1978 and 1979. These refugesew
provided with protection recognised by the inteioval
community under the efforts of the Chinese govemtraed the
United Nationals High Commissioner for refugees.

Having settled in China, they would given housdhol
registration, jobs on the farms and school plaoesie
children. ...”

And in the same affirmation :

“The Hong Kong government always holds the opirtloat we
should return to China the refugees who had beaviged with
appropriate and continuing protection by the Chenes
government with the active involvement of the UNHCR

And, yet further :

“ECVIis are former residents of Vietham who hadrbgeanted
asylum or resettlement in China.”

When referring to the residual cases in Hong Kengugust 1994, he

said :

“These are very difficult cases. We have formesiew that
some ECVIIs have purposely made false reports edl tese
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identities to frustrate the attempts made by thm€3e
authorities to positively identify them as formesidents of
China.”

As to the attitude of the Mainland authorities :

“The Chinese authorities indicated to us that theljeve the
ECVIlIs in Hong Kong have genuinely been settledesided in
China for some years, but because of their retosadivise of
their correct background in China, it would beidiift to verify
their originating farms.”

And, finally, for the purpose of the sample | hah®sen :

“... screening [of Vietnamese migrants under tlaehent of
Understanding] ... was not [designed] for persamch |as the
applicants who have already been offered protedjo€hina
which is a resettlement country for Viethamesegeés.”
Passages such as these, it is said, evidencdeal settl unacceptable
disposition on the part of Mr Choy, prior to thed#ns he was required
to make in 1997 in relation to these applicantsjrad-set that all had in
fact been settled; such that no fair and unbiappdoach by him was

possible.

MR CHOY'S ORAL TESTIMONY

Mr Choy was, for a number of reasons, at a digaidgge in
giving testimony. First, he was dealing with megtéhat occurred some
considerable time ago. That is a problem whiclesanany a witness,
but the more salient point is that the order ferdross-examination was
made one day before he was required to give evadand a day prior to
heavy commitments that engaged him before the lagiyis Council.

The time for refreshing his memory was therefong/whort. There was

a noticeable difference between the quality ofetieence on the first day
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of his testimony and that on the second. | wasfsad that he was an
honest withess doing his best to recall events. stiHek me as highly
knowledgeable about his area of expertise (by whrokan the history,
plight, and circumstances of those ethnic Chindse ft Vietnam for the
Mainland in and after 1978 or 1979), and | am fatighat the expertise
which is represented by the affirmations is redlle was at times too
ready to accept matters put to him, and that hinlasfor
cross-examination as well as for re-examinationo, f& example, there
were occasions when he accepted that a part adrareaffirmation was
in error where in my judgment it was not. ConvBtde re-examination,
he was taken to passages and asked to confirmwimem sometimes he
did so too readily. But | do not think that thadaswva sign of any dishonest
or disingenuous approach. The subject was vasguhants a long time
ago, and some of the passages put to him so cdeddtat it would have
been preferable for him to say that he had nowdest the phrase meant.
It is also true that Mr Choy was not completely éortable with his
English phraseology. That comment is not interaféehsively, but is a
comment that | am bound to make because there \wag an instance
when the very words he used hid quite a differesammng, to which one
became attuned as one became more familiar witevaence. His oral

evidence became more cogent and telling with tlssguge of time.

THE ASSESSMENT BY THE MAINLAND AUTHORITIES

The point that Mr Choy emphasized in his evidenas that
in November 1994 and in March 1995 the concludia had been
reached as to the status of the applicants was@usion that had been

reachedy the Mainland authoritiebased upotheir records and, more
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particularly, upon the interviews whitheyhad conducted in Hong Kong
in November 1994. It was not then a question of¥ioy making
findings of his own whether this applicant or tapplicant had or had not
been settled; whether this applicant or that apptibad been given
household registration. What the Hong Kong auttesrihad done was to
provide to the Mainland authorities with the pegparticulars of
applicants, and photographs and addresses, ars itovthe Mainland
authorities then to conduct their investigation¥hey did so. They had
on the spot in November 1994 come to clear commhssin relation to at
least 100 persons, and thereafter had satisfiedsttlges that the
remaining applicants had in fact been settled, @avéime case of those
whose settlement at a particular farm had not beefied. There was
some suggestion in his evidence that the Hong Katigorities nurtured a
residual concern at one stage that some of thécapfd might not have
been settled, even though the Mainland authonte® prepared to take
them back. But this concern was laid to rest leyrtieeting of

March 1995. The Mainland side was satisfied thdtaa been settled.
If they could not, upon their return, verify sonteen they would resettle
them any way. But the only reason the Mainlanth@ties would do
that was because they were satisfied that theithgals in question had
originally been settled. There was, he emphasizedeason that he
could see for the Chinese authorities to wish oeadpo resettle anyone
who had not been registered originally. The Homgd authorities had
by March 1995 no reason to disbelieve their Maidleounterparts. Itis
true that he had said in correspondence in deulitigthe few
double-backers in 1996 — correspondence with theiteos acting for
those double-backers — that they had been propettied. But that is
what he then believed, and he had probably chettieetecords before
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writing those letters. His understanding at thatjs was that the

double-backers had been verified.

CONTEXT

It is, as with so much in this case, vital to exaarthe
applicants’ contentions and complaints in theimgamocontext. The 1995
affirmations of Mr Choy are, in my view, clearlyidg little more in those
passages to which Mr Dykes has taken me, tharatte gthe history and
background of those then called ECVIIs before thaerts. Indeed some
of the earlier paragraphs in the August 1995 a#iron about which so
much is said are paragraphs under the heading ggackd”. When
Mr Choy says those persons were “resettled in ledsdon farms”, he is
referring in general to the thousands who had eas#o China from
Vietham in 1978 and 1979. “Having settled in Chitney were given
household registration, jobs on the farms and dgblaces for the
children” is a reference back to ethnic Chinesedwlere properly
resettled in China as refugees”. Where he sal®@b : “All the
applicants have got through the examination ane i@rmnd to be
ECVIIs,” — another passage used in support ofghgggestion of
predetermination — he was not then suggestinggthett has been
screened by the Hong Kong authorities in ordereteminine whether each
had had household registration on the Mainland.thé&tain true context,
it is referable to a broad earlier description gkacess by which arrivals
were categorized either as those who had cometlgifemm Vietnam; or
those who were Chinese illegal immigrants posingxa¥ietnam migrants;
or, finally, those who had fled from Vietham andieened on the

Mainland for some years before coming to Hong Koagd if one only
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looks back to earlier parts of the affirmationpuight to be evident that that

Is the point of the ‘examination’ to which he maketerence.

The fact is that the questions before the Privyried and the
lower courts were questions different from the éssthat the Director was
required to address as a result of the Privy Codecision. The issues
before the courts iNguyen Tuan Cuongere whether the applicants had
in effect applied to remain as refugees; whethether words, that part of
the Ordinance that dealt with the right of clainsatat Viethamese refugee
status had been engaged; and, if so, whether, gneefailure by the
Director to screen or given his refusal to perimém to remain as refugees,
the court should grant them relief, particularlythe light of the
unequivocal offer of the Mainland authorities tdtlgeall the applicants on
the Mainland. 23,000 who had been to Hong Kongthad far been
verified. By the time Mr Choy had made the affitroa of August 1995,
the Mainland authorities had represented thataalllteen settled. But
that had not been an exercise conducted by Mr Chdlere had in fact
been no individual screening exercise to deterrthiaa@ssues raised by
Sir John May'’s “first issue” passage. Such exatronaof household
registration questions as had been conducted faddmnducted by the
Mainland authorities and not by the Director. Mrd@ adds that he had
then had no reason to doubt the conclusions tlthbean reached, even

though he was aware that some had not been verified

And it is simply not accurate to assert that thenigration
authorities in Hong Kong, including Mr Choy, assuwélly-nilly that all
those who came from the Mainland and had previdistlythere from

Vietham had been settled on the Mainland. Thecernisespondence
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before me which evidences recognition by the Hongd<authorities as
far back as 1992 that only those who had beeredeatti the Mainland
would be taken back, and clearly implicit in thatrespondence is
recognition that some might not have been settl&lt it is said by

Mr Dykes that Mr Choy’s signature is not on thatrespondence; that it is
the correspondence of some other official. Assgraigainst the
respondent that that correspondence, even thougbfgae history of the
case, had not come to Mr Choy’s attention, | noé in an affirmation by
him of 14 December 1994, he referred to the casasiamber of
“ECVIIS” in respect of whom numerous submissiond baen made to
seek their re-entry into the Mainland but to noilavaHe there said that in
November 1994, Mainland officials had come to cartdioterviews of all
ECVIlIs in Hong Kong and that those very applicdonterthom that
affirmation refers had been interviewed but thhe“Chinese side has
officially confirmed that they would not accept thdack since they had
never been resettled in China”. They were thezas®d. In the same
affirmation he referred to others who were showhaee been held in the
Fang Cheng Closed Camp (a camp for ethnic Vietnam&®m the
Chinese would not accept for settlement) and weseetore not to be sent
back. All these people were subsequently settieda United Kingdom.
Other Fang Cheng cases were allowed to stay in Homg or were sent
abroad. This evidence gainsays the argument th&hdy was never
prepared to accept that people arrived in Hong Kehg had not been

settled on the Mainland.
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THE WEIGHT OF THE EVIDENCE

Allied to the suggestion that Mr Choy had showstrang
propensity to disbelieve the applicants, and hadentmoad sweeping
statements suggesting that people in the appliqgaoggion had been
settled, is a complaint that he failed to find ewae single claim made out.
This is all part of the complaint of an illegitinegpredisposition. These
are statements and assertions easy to make iruamac But the exercise
upon which Mr Choy was engaged was not an execoisducted in a
vacuum. The truth of the matter is that there befsre Mr Choy a
wealth of evidence from a number of cogent soundash made the
claims of the applicants very difficult for thempeoove. That wealth of
evidence could not be ignored by Mr Choy, or fattmatter by anyone

else.

The order of the Privy Council that the Directbosld carry
out an examination of individual claims did nothtagalter the facts on the
ground. It did not mean that the Privy Councilided that there had
been some finding of fact by or on behalf of theelbior that was
fundamentally flawed; that some vista had been egevhich revealed
that ethnic Chinese from Vietnam had not in fagrbsettled. There was
nothing in any of the judgments to suggest thaethdence of the
UNHCR about the settlement of ethnic Chinese froatnam in the years

immediately following the war with Vietham was ansmus.

Now, if the truth of the matter is that the chamoéany
people falling through the cracks of a system atplon the Mainland

in 1979 and during the six or so years that folldywgere remote or most
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exceptional, then the order made by the Privy Cibaloes not alter that
truth. The order did not and could not purpontedquire Mr Choy or
anybody else to change the evidence to suit thvy Rouncil order, or to
suit individual hopes raised by that decision. Director was required
to carry out an intellectually honest exercisedtednine on the evidence
whether in any individual case and, despite tha fieneralconclusion to
which he had come, a person had, after arrivaherMainland from
Vietnam, never been settled, and had therefored grcuse to reject the

offer of (re)settlement now made.

At the time of the exercise — tiNguyen Tuan Cuong
screening exercise (as it has been called in #asiig) — which started
in 1997, Mr Choy was already possessed of a gesdtal evidence from a
number of sources, including sources that couldiyfae regarded as
independent — for example, the UNHCR — that pointexy strongly
against the notion that ethnic Chinese could, arldvavish to, slip the net
of, and the benefits that came with, registratang that they could remain
on the Mainland for years on end, particularlyha period 1979 to about
1984, without ever having obtained household registh. And that was
the key question — not whether having obtained sagtstration, an
applicant then went to some other place on the ldiathwhere he or she
had none. And if the evidence pointed ever sagtyoagainst the notion
that ethnic Chinese could have fallen through #tethen that was the
background against which he was entitled, indeéd lolound, to examine
the case. There was in the Privy Council and enctburt at first instance
no determination of the strength of this evidere® no reason at all why

the strength of the evidence should be discardéeghored.
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Mr Choy’s own evidence to this court about thedity of the
system on the Mainland in the years during and #fiee Cultural
Revolution was compelling. The system by whicmfamwere operated
communally was a system that lasted until 19849851 That system
meant that the sale of agricultural goods, oil,etagles, rice and other
essential commodities were controlled by the gawemt, as were schools
and clinics; and access to train and bus and fekgts was also through
registration. It was, in short, well-nigh impodsibluring a six or seven
year period from 1978 for people to get by, to ngenat all, without
registration. Even if one went to a market foretadples, one had to
produce an official ticket. True, he said, the@yrhave been corruption,
but that was expensive. What is more, Mr Choydifictulty in seeing a
reason why people wouldishto slip this net. Those who were to be
settled overseas were ethnic Viethamese — for thiegne were camps
such as the camps in Fang Cheng and Nanning. rAstHhnoic Chinese,
they were either picked up upon entry into ChimafiVietnam, or else
themselves reported or volunteered for registratiofhat was the general
picture. He spoke, too, of the general policyhaf Mainland authorities
between 1978 and the mid-1980s to accept all etbhicese who entered
China from Vietham. So, who might have fallen thgb the cracks?

Mr Choy thought that a person who entered the Marhllater than the six
or seven year period in question in which the rgyigtem was enforced,
might have fallen through the cracks because teesythereafter became
less strict.  Similarly, someone who was shownd@lB-ang Cheng
refugee would not be someone who had been registefer there was the
less likely possibility that someone had stayesldame remote area without

having to travel, or to attend school.
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The evidence in support of Mr Choy’s assessmesigéneral
assessment, is very strong. Having looked at ottaerial, | do not for a
moment think that it has been unfairly colourechby. He had evidence
from the Mainland authorities; from the UNHCR,; frahe record of a
meeting of the Australian Senate in which the vieivthe Australian
government and of the UNHCR were expressed; thereqre of his own
visits to farms in four provinces on the Mainlattie visits of Mainland
officials to Hong Kong and their assessments; ewides to the
considerable resources that had been injectedeoyltiinland authorities
into the absorption of ethnic Chinese from Vietnawigence about the
attitude of the Mainland authorities at the timabsorption of ethnic
Chinese, not only from Vietnam but from other areBSoutheast Asia too;
literature that he had read; and his knowledgeontitions on the
Mainland during the Cultural Revolution and in ffears that immediately

followed that era.

The objective evidence suggests that the Maingaridorities
took their Convention responsibilities very serigumnd that there was a
vast pre-existing machinery for the absorptionnofd-Chinese refugees,
run to a significant extent by those who had théwesebeen refugees,
monitored by the UNHCR, and in respect of whichssderable sums had
been expended. So too it seems accepted, andstbeylwould suggest,
that the Mainland authorities would not want theg® had not been
registered. The suggestion that there may have these who had fallen
through the cracks came from the evidence of thetralian Deputy
Secretary of Immigration, Mr Richardson, before Alustralian Senate,
when he said that “working from first principlesstpossible for some

people arriving at that time [late 1970s, earlyd€98o have fallen through
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the cracks ...,” adding, as | read it, a suggestaheven that was

“extremely unlikely”.

In so far as it is suggested that Mr Choy’s acaeq of
assurances by Mainland authorities and of favoerhigrature was slavish,
or naive, it is pertinent to note the assessmetit@fJNHCR as explained
in 1995 to the Australian Senate by Mr FontainthefUNHCR :

“UNHCR has been present in China, has been invalvée
programme in China since 1980 and we have hadfie af
China since 1981. ... The Chinese government tiais place
a fairly substantial programme and administrativecture for
the purpose of integrating these people into Chinghis
programme is one which involves a vast allocatibresources
by the Chinese government to help integrate theeplp into
China.”

Mr Fontaine spoke of the fact that there was alre@agblace, before the
1979-80 influx, machinery to cope with the arrivdthese people from
Vietnam, machinery which had been put in placeeteive overseas
Chinese who were fleeing from other countries intBeast Asia to
China :

“This is very significant because it explains intgae care with
which the Chinese have approached this caseloadnakies it
possible to understand why the members of thisghad been
treated in a way which some people might consigdeegtional,
in the light of the information which is genera#lyailable about
China.

Another aspect of this is that many of the offisiaho run this
programme of integration of these Vietnamese refagee
themselves people who are overseas Chinese refuteeited
to China from Southeast Asia. The most outstandkagmple
is Guangdong Province where, from the level ofdinector of
the programme to the lower level, you find that iitdonesian
Chinese are key people in managing this programriibat
explains a lot of things they do, in terms of tyte make the
life of these people as acceptable as possiblehwhould be
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difficult for others to understand, in the lighttbke information
about China.”

He spoke of the vast administrative structure ¢xated to
deal with these people, and that he himself cniessed China to monitor
implementation of UNHCR financed projects and ‘ts@re that
protection of these people was properly carried’outle did that between
October 1990 and December 1992 :

“What | can say and what the UNHCR knows is thatlwanot

as a group have any information that would leaith¢éo

conclusion that as a group these people have piatguroblems

in China of great significance. ... The Chineseehased up to

their responsibilities under the convention. ...guérantee you

that they take [the convention] very seriously wigspect to this

caseload of Indo-Chinese refugees.”

He addressed the question of those who had gahedacountries in
recent times, for example, to Japan, and who had beurned, and that
he had visited farms to which these people had leem returned and he
had no complaints from them. On the question gisteation :

“... we can start with the assumption that the wteiming
majority of this caseload were registered at sonietf

That was the background against which Mr Choy was
operating. That was the evidence he already hk@. said that despite
the views he held about the generality of the matiesed on that evidence,
and despite the result of the exercise which the&3e authorities
conducted in Hong Kong in November 1994 and thersithat they had
then reached, there was, as a result of the Pioun€il decision, now a
different and new task upon which the Hong Kondpatrities had not

hitherto specifically directed themselves. Thiswadnether, despite the
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strength of that evidence, some may nonetheless signped the net —
whether some may have stayed so close to the héodexample, that
they were never registered; why they would not laugght registration
despite the many obvious advantages of doing setheih some had come
to Hong Kong before they had had time to registdether some had
travelled to a remote region; or whether some wetesthnic Chinese at

all, and for that reason not been registered.

The protestations by Mr Choy that he was open-gdnd the
exercise that he conducted are protestations thaifdittle avail — not
because | think that he believes other than thatdeefair, but because
bias may often be an unconscious syndrome to whieh the most
conscientious can fall prey. The question is whethhas been shown
that Mr Choy, consciously or unconsciously, cloBedmind to the
possibility that some applicants had indeed redsler@use not to accept
the offer of resettlement on the Mainland. Wasdpproach to
decision-making fair? Was he intellectually hormshad he in fact
already decided that the applicants could not arlevaot succeed? |If
the latter, then it matters not whether analysidMoyarshall or by
Mr Choy or by anyone else can now demonstratettieae was evidence

to justify a decision in this case or that.

Against the background | have explained, | dothioik that
anything sinister can be drawn from the fact thatQWoy did not find any
one claim made out. Nor do | think it correct ssert that he relied
exclusively on his own understanding of what candg were like; and in
so far as he relied on what he himself and othezes§ had ascertained

from visits to the provinces, he was entitled tosdo The sweeping
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statements he made in affirmations for the 1998q®dings were made in
a particular context that | have explained, anaaloshow that he was in
the present exercise shutting his mind to any quesf someone slipping

the registration net.

BIAS AND PREDISPOSITION : THE LAW

In so far as Mr Dykes’ submissions appeared tbadsed on
the footing that there were circumstances hereghet rise to the
appearance of bias, the phrase “appearance ofibiasly appropriate to
distinguish actual bias from a real risk of bia3.he principles which the
courts in Hong Kong now follow are those establishgR. v. Gough
[1993] AC 646; as explained R. v. Inner West London Coroner, ex p
Dallaglio & Another[1994] 4 AER 139; and ihocabail (UK) Limited v.
Bayfield Properties Limited and Anothi@000] 1 AER 65. The cases
show that in judicial or quasi judicial proceeding®s is presumed where
the decision-maker is shown to have a direct istarethe outcome of a
case. Insuch cases, disqualification is automat@ases of actual or
presumed bias aside, the courts are concerneccasts in which there is
said to be a real danger or likelihood of bias kellhood, in the sense of a
real possibility, rather than probability of bias.... Having ascertained the
relevant circumstances the court should ask itgledther, having regard to
those circumstances, there was a real danger ®bhithe part of the
relevant member of the tribunal in question, indkase that he might
unfairly regard (or have unfairly regarded) withdar or disfavour the
case of a party to the issue under considerat{per’Lord Goff in Gough
[1993] AC 646, 670). Itis unnecessary in thesesdor the court

specifically to ask how matters would have appe&wdtie reasonable
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bystander, because the court is expected to pé&rsbrireasonably well
informed member of the public. And the court.ocabailadded that it
was “dangerous and futile to attempt to definastithe factors which may
or may not give rise to a real danger of bias. riang will depend on

the facts, which may include the nature of theagsube decided”.

Mr Dykes suggested, and | think rightly, that gnesinciples
apply not merely to judicial proceedings or thostng as judicial or quasi
judicial adjudicators, but to the decisions of adistrative bodies as well.
That proposition is supported by the judgment al®&gJ inR. v.
Secretary of State for the Environment, ex p Kalk§alley Campaign
Limited[1996] 3 All ER 304, 323 :

“Not only is there ... no authority which limitselsough

principle to judicial or quasi judicial proceedingsere are

sound grounds of principle in modern public law declining so

to limitit. The concrete reason, which is not ajw given the

attention it deserves, is that in a modern stagertterest of

individuals or of the public may be more radicalffected by

administrative decisions than by the decisionsooirts of law
and judicial tribunals.”

It is to that case, too, that Mr Dykes pointsitsreference to
predetermination, for the important principle that. the decision of a
body ... will be struck down if its outcome has h@eedetermined whether
by the adoption of an inflexible policy or by thiéeet of surrender of the
body’s independent judgment.” (see page 321).

These principles of law are, | think, as betwdenadvocates
before me, common ground. But there are two poantial to the

present case, that need stating :
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1. Rules of fairness are not rigid, divorced frdra t
circumstances of a case or from the nature of éeessbn-making body or
the context in which the decision is made. Theestants of law in
Goughare statements of law and principle designed irctimeext of
judicial decision-making, and whilst the essentiahciples apply outside
decision-making by judges and magistrates andratbis and extend to
administrative decision-making, nonetheless “wimabants to bias is not a
fixed quantity but a function of the procedure unslrutiny and the events
occurring in the course of it.” (see Sedley Rinv. Manchester
Metropolitan University, ex p Nolawnreported, 14 July 1993). The
same point has been maderinv. Avon County Council, ex p Crabtree
[1996] FLR 502, in which Neill LJ emphasized thag rules of natural

justice “must alter according to the context”.

2. Sedley J refers to predetermination as objeahila) as does
Isaac J irDickason v. Edwardfl910] 10 CLR 243, 260, upon which

Mr Dykes relied. But there is, in my judgment,aadinal difference
between predetermination or illegitimate predispasj on the one hand
and, on the other, legitimate predisposition. Moeds
‘predetermination’ and ‘predisposition’ have in yx@sent case been used
freely and interchangeably. They should not haaenb Care must be
taken before attributing to the idea of predisposia uniformly pejorative
air. There are circumstances where a decision+gdkndy possessed of
thorough experience and background knowledge retdwaa task at hand
may well be disposed to a view or a certain degibefore it hears
objections or representations from an interestety pa But so long as it
acts fairly and assesses the representations, flielyact that it was

possessed of copious relevant information dispasittga certain view
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and was skeptical about the representations whlatew it was about to
receive, does not disqualify that body from takendecision, even though
one might say that there was a predisposition tdsvarcertain decision
(see, for exampldr. v. Amber Valley District Council, ex p Jackson
[1985] 1 WLR 298). If one were still actively lomlg through the eyes of
the bystander and suggested that in such a situstimeone other than the
body with that experience and knowledge should tagelecision, that
bystander would, | think, say that that was an ainstc, wasteful and
artificial approach. “In considering the fairnedsa decision, a court
must look carefully at the administrative structafehe body that makes
the decision and at the nature of the decisiolf.itsdost decisions taken
by administrative bodies have to be taken by thadeknowledge of the
facts. The members comprising such bodies magusecof previous
knowledge of some policy, have a predispositionatials a certain result.
That does not mean, however, that such a body taeach a fair decision.
Furthermore, the courts must be careful not td treadecision-making
process of such bodies as though the bodies weli@gltribunals.” per
Neill LJ in Crabtreg.

The key point is whether the predisposition isremted or
unconnected with the merits. That is the point enlagl Simon Brown LJ

in his analysis oGoughin the case dDallaglio, at page 151 :

“Injustice will have occurred as a result of bib%he
decision-maker unfairly regarded with disfavour tlase of a
party to the issue under consideration by him’take unfairly
regarded with disfavour to mean was predisposguteyudiced
against one party’s cafer reasons unconnected with the merits
of the issug (Emphasis added
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And if a decision-maker has spent months or yeafamiliarizing himself
with country condition evidence, with the histofyaogroup of people and
their fate at the hands of a particular governmidet, if he forms a

view — even a strong view — about the circumstamceghich those
people have lived, have moved about a country, baea treated; about
the likelihood of refoulement of those persons gitlee circumstances in
which they arrived in that country, the ethnic grda which they belonged,
the money and machinery deployed to settle theenyigws of an
international and independent monitoring body saskthe UNHCR — or
matters of that kind; then the views with whichdognes to the problem
and to the representations of an individual claitnare not views that are
divorced from the merits. They are based on aetdpevidence, and so
long as he nonetheless genuinely attends to thabwindividuals have to
say, whether it be to persuade him that he is wedoggit a particular
conclusion, or that the conclusion which he hadipresly reached does

not apply to that individual, then he is not acturdairly.

THE PRESENT CASE

And that, | believe, is the position in this casleat there was
a predisposition to a view that those in the posibf the applicants had
been settled, and that was because of the weighedavidence that
Mr Choy had accumulated over a period of years.t thé is not to say
that the predisposition was illegitimate, or thatdould not in individual
cases reach a fair decision; and it is not to kayepredeterminedheir
individual cases. | note also that consideraldeueces went into the
screening exercise. There was training for ithave seen notes taken by

individual immigration officers. | have heard Mh@®y’s detailed analysis
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of some of the cases in which he came to a decisibam satisfied that
this was not a charade, but merely that the evieleras weighted against

the applicants, but not for any sinister or improason.

OTHER PARTICULARS

In arriving at my conclusion on the question afdand
predetermination, | have addressed the other p&atsof complaint set

out in paragraph 53 of the notice of application :

(1) Choice of decision maker

It is said that Mr Choy made the decisions whemehwvas no
need for him to do so. Allied to this complainthe suggestion that he,
Mr Choy, had “been intimately involved over the tpi@sv years in
defending the merits of an unlawful policy” treafithe applicants as if
they were illegal immigrants; this primarily beiageference to his stance
in theNguyen Tuan Cuongpurt proceedings.

The fact that a decision-maker acting in goodftakes a
decision that is subsequently held by a court teelmeen an incorrect
decision does not of itself disqualify that deamsimaker from starting
afresh and applying the law correctly. Such agdewiis lawful unless
and until it is set aside by a court of competansgiction (sedR. v.
Secretary of State for the Home Department, Ex gbik
[1991] 1 WLR 890, 894).

There is also implicit in this complaint, as fraime

contention that Mr Choy chose to pursue a policictvineknewto be
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unlawful. The applicants do not begin to show.thdt is apparent in a
case of this nature that Mr Choy, in thguyen Tuan Cuoncase, was in
material respects acting upon legal advice. Hk the view that the
applicants were not entitled to screening and nghtreated as illegal
iImmigrants, but he was held to be wrong as a mafteonstruction of the
statute. It hardly follows that he had delibenatiosen a course that he

knew to be unlawful.

There was no order made that someone else takehmve
decision-making process for the new question whrdse by reason of the
Privy Council’s judgment, and which then had tcelderessed by the
Director. There was no suggestion by the applg&cahany stage of the
Nguyen TuarCuong proceedings, that Mr Choy should not be vealin
the new process; and indeed no such suggesticzafienr, even once it
became clear that he was in the middle of decimaking. If the
applicants’ solicitors did not know beyond peraduea that Mr Choy was
to be the decision-maker, they must have knowntkistwas a real
possibility. There is no merit in this complaintlt is said that someone
other than Mr Choy could have made the decisiorisarl997 exercise.
There was, in my judgment, no need for anyone dtrer Mr Choy to be
the decision-maker. Indeed any other course wis oppractical. He
was the man with intimate knowledge of this casd, @ the evidence |
have heard, and which | accept, no other persanitdble rank had that
background. It would have added considerable rescand training

problems to appoint some other senior officer ke teharge.

(2) The habeas corpus proceedings complaint
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Here the complaint is that in the middle of th@7.9
decision-making process, Mr Choy made an affirnmatubich
demonstrated that he had closed his mind agaicg&ides favourable to

any applicant.

Following the decision of the Privy Council, theéxtor had
re-detained the applicants under section 13 ofrtimigration Ordinance,
pending screening. In June 1997, there was issu@gplication for a
writ of habeas corpus The allegation was that the Hong Kong
Government had unlawfully prolonged the detentibthe applicants.
On 14 July 1997, Keith J, as he then was, orderath@er of the
applications to be heard on 11 August 1997, anthimpurpose of the
applications Mr Choy made an affirmation. It ideth4 August 1997.

There are many passages in that affirmation osémee
sweeping nature as those in the affirmation of 1®9&hich | have already
referred. Not only of the same sweeping naturegkact repeats of
many of the 1995 assertions; for example, thatdeding to the statements
of the Chinese about 285,000 ethnic Chinese Vietisanwvere properly
resettled in China as refugees”; that the normaestng procedure for
Viethamese migrants was “not designed for persoals as the applicants

who have already been offered protection by Chiaadg so on.

In an affirmation of 30 December 1999, Mr Choy lexps the
background to the filing of the August 1997 affitioa : that the evidence
had to be filed in a great rush; that that coindidé&h a busy time when
the decision-making process in the screening exemas in its final

stages, and when there was a new team of legaead\acting for the
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Director; and, he says, it was, in the circumstanagreed that there would
be drafted a general background affirmation setigall relevant general
matters explaining the context in which the detamtirders had been
made, and that there were to be a further sevamations by Mr Choy
dealing with a number of individual applicants; ralhning, with exhibits,
to some 300 pages. It was decided to re-use rab#giirmed by

Mr Choy in theNguyen Tuan Cuoncpse. He says — and the truth of
what he says should be obvious to anyone who ithads995

affirmations — that many of the paragraphs in tA87lhabeas corpus
affirmation are word for word the same as paragsaptihe 1995
affirmation. In his oral evidence Mr Choy explaintat the affirmation
of August 1997 was a “cut and paste job”, much bicly was put together
by an assistant at a time when he, Mr Choy, hadrelse to do.

In my judgment, th@abeas corpuaffirmation point is a
non-point. | say that for a number of reasons. e dfgument is that the
affirmation shows that Mr Choy had, at the time wihe was still
considering individual cases and purporting to deevhether people had
‘fallen through the cracks’, already determined thare were no people
who had fallen through those cracks. But the pagdgs upon which
Mr Dykes relies do not address the 1997 screenagcse.  They do no
more than state the view which he had tafgenerallybefore that exercise.
It does not differ from the view he now expressethe view he held at the
time of the exercise, namely, that it was mostkatyiindeed for anyone to
have fallen through the cracks. It is quite clbat the affirmation was
indeed a “cut and paste job”, taking vast chuné&mfthe 1995 affirmation,
and cobelled together forlebeas corpuapplication brought before the

court in haste in the early summer of 1997.



In so far as it is open to Mr Dykes to argue thatpassages
in the 1995 affirmation showed a mindset, the ni@patof these passages
in 1997 do not add anything to the case of theiegupis, for it is
self-evident that this was not, in 1997, an undiealistatement of present
belief. That that is so is clear from paragrapheswards of the
August 1997 affirmation, since there is much theinéch informs the court
that there had, since the Privy Council decisiakeh place an extensive
screening exercise, which had required trainind,fanwhich there was
gathered country condition information, and thatimiews had been
conducted precisely in order to ascertain whetheapplicants
interviewed had been accepted as refugees anddacctveatment
normally available in resettlement countries, amether they had
relatives overseas. Of course if one were to iraksolation those parts
of the affirmation which state as a fact thatladl tECVIIs’ had been
resettled, one might well be startled by such biassertions in the middle
of a screening exercise. But to take those passagsolation is to be
unfair to the truth and to the witness. Whilst @hroy was, in the course
of oral evidence, ready to admit that these passagee in error, | rather
think that, had he had time to digest tieole— and there was much to

digest — he would not have been so quick with daaission.

(3) The letter of 21 May 1997

This particular complaint was that in May 1997 whe
screening was already underway and before decibiath®een made,
Mr Choy had written to the applicants’ solicitossying that he hoped that

the applicants would not take hasty and ill-adviselicial review
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proceedings. This is said to indicate that he aligsady then minded to

make adverse decisions.

This allegation, like others, is entitled to assesnt in proper
context. The letter of 21 May 1997 was a letterjply to one from the
applicants’ solicitors dated 19 May 1997. Thatelemade a number of
complaints and then said :

“Should any of the decisions of the your departniEnhegative,

our clients are entitled to a review by the RSRBhe

department’s decisions must be issued forthwitbrder for that

review to take place.”

A copy was sent to counsel for the respondent #sawéo Mr Choy.

(Why to Mr Choy if, as was suggested in argumdidsé representing the
applicants did not appreciate that he would beddwsion-maker, or
involved in the decision-making process, it isidifft to say.) What the
response said was that :

“We hope that you and your clients will not takestysand

ill-advised judicial review proceedings as a mattemindset,

but it is of course your clients’ privilege to appb the court for

leave for judicial review.”

That was a letter written, according to Mr Choy,legal advice. | accept
what he says. Quite what it meant is not easyeterchine, but | do not
think that this court would be justified in readimgo it predetermination
by the Director of the issues he was to addresiri997 screening

exercise.

(4) The approach to the Consulates
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Here the point is that the Security Branch ofiosg Kong
Government approached consulates to put before tieguestion of
possible resettlement of the applicants and yesdidt a time when
decisions had not been made; when the cases hatl heen considered
by Mr Choy and that, unlike past practice, no uss wmade by the Hong
Kong Government of the good offices of the UNHCRhis approach to
these consulates. There was no chance, says MrsDifkabeforeany
applicant had been shown not to have been setti¢hdeoMainland, any
consulate would agree to resettle him. The castplaced before the
horse. The approach to the consulates was parthar words, of an
elaborate charade. Furthermore, the letter sahetoonsulates, which
was disclosed by the respondent in the courseéoh#aring, was,

Mr Dykes says, a gloomy letter which, by its temnsl tenor, weighed
against any prospect of acceptance of the appiidanany prospective

resettlement country.

The letter to one of the consulates which | hasnsand
which | gather is in the same terms as that setite@ther consulates, is
dated 1 May 1997, signed by Ms Sally Wong of theuigy Branch (as it
was then known). “l am writing,” she begins, “ipéore the possibility
of your country accepting any of the ex-China Vatese listed in the
annex for resettlement in your country.” She gme$o explain the
background to the request, speaking in generaktabout ECVIIs, who
were recognized by China and given protection thef&he explains that
the former policy of not according to ECVIIs thergatreatment as asylum
seekers from Vietham was challenged in the coumdstlaat a judgment
was handed down in favour of the applicants in Madver 1996.

She points out that the applicants had claimedtkiegt had been denied
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basic rights in China. A screening exercise hahistarted in
accordance with the judgment of the Privy Councilvhich the Director
was “to examine whether the ECVII was recognized esfugee in China.
The Director ... will then assess if the ECVII vadfrded reasonable
protection and whether he will be protected updarrethere”. In
parallel, she (the Director) will assess whetherBECVII is accepted by
any other country for resettlement. If the EC\lfound to have been
given reasonable protection in China and ther@ isffer of resettlement
from another country, he will be removed to Chinéln the process of
screening the Director ... has obtained informationndividual ECVII's
overseas connection and preferred country of fesetht. Persons on
the attached list have indicated that they wisettle in your country.

| should be grateful if you could look at the listsee if any of those

ECVIIs would be considered for resettlement.”

The decision to send this letter at the time ithats sent
caused me concern, before | heard the evidence @hdy, but, on
balance, | do not think that the criticism levelbghinst its timing holds
water. Neither the timing, nor the terms of, thiedr are such as to
persuade me that it evidences predeterminationeotases of individual

applicants.

Mr Choy'’s oral evidence was that these consulates
experts in these matters. The consulates thatsepted resettlement
countries were well aware of these cases. Therleths not drafted by
Mr Choy but he saw it and was given the opportutatgomment on the
draft, although he did not do so. There was albslylmo point in going

to the UNHCR for assistance in the resettlemett@fpplicants for their
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view was one that they had long espoused, nanmalytlie applicants were
in fact refugees who had been recognized and defttieghe Mainland.

The first decisions, which are the subject of #pglication for judicial
review, were sent out to the solicitors for thelegamts at the end of June.
Mr Choy says that by 1 May he had, he thinks, nadmall number of the
decisions but held his hand in conveying them uhélletter to the
consulates was sent out. He had been consulted tigoletter. He
says that it was recognized that if and once ahcgn had been screened
out — in other words, had been told that he had lggeen adequate
protection on the Mainland — the chance of anotioeintry accepting that
applicant was gone. It was not entirely futilefgproach countries
prematurely, as it were, because previous experisnggested that
occasionally, as a matter of mere goodwill, coastaccepted a number of
those seeking resettlement even though, for exaroplat cases were still
in train.  And if, after these letters were senhad been decided in any
particular case that an applicant had not beemgivetection on the
Mainland, then an approach could be made afredhtiné benefit of that
added and important information. In short : ieafinvestigation it were
found that an applicant seeking resettlement hdadinbeen settled on the
Mainland, the chance, slim though it might haverheé a resettlement
countrythenaccepting the applicant became even slimmer; itherother
hand, an applicant was found not to be settledh tteecould stay in Hong

Kong, and avenues for settlement overseas coutxpered afresh.

| take the view that this was not an unreasonsialece, and it
Is not shown that the approach to the consulatdssastage demonstrated
some charade or predetermination. In so farlastthe hallmarks of an

exercise scant with signs of hope, that is a preddd¢he real position of
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the applicants and their history. Generally spagkiheir chances of
resettlement, as was recognised by the courteid®B5 litigation, was

slim indeed.

(5) Nomenclature

The complaint in paragraph (11) of paragraph 5BefNotice
of Application is that Mr Choy has, throughout tagsoceedings, referred
to the applicants as “ECVIIs”, illustrative, it$aid, of a negative mindset;
for the point is that they are not illegal immigtsirtheir status is that of
refugees, and before the summer of 1997, clainfantefugee status.
| agree that it would have been more appropriatefer to the applicants
as claimants or, after the determinations in thmersar of 1997, as
refugees; but | hardly think that this evidencesdetermination on
Mr Choy’s part. He explains that this terminologged more latterly,
was merely a convenient continuation of earlieeliahy; and | accept that.

(6) Paragraphs 53(12) and 53(7)

The complaint in paragraph (12) of paragraph 53 ttine
Director of Immigration adopted deliberately a ggdare designed to
deprive the applicants of review by the RefugeatuStReview Board is
not one pursued by Mr Dykes at the second stag@lgeaut he takes that
courseonly because of the conclusions as to law reached by thirt at
stage one of this application. No doubt he resetive right to argue

elsewhere that those conclusions were wrong.
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So, too, the complaint in the first sentence esdgeaph 53(7),
that Mr Choy never interviewed the applicants, omplaint not pursued

at this second stage.

(7) Suggested admissions by immigration officers

What remains under the allegation of bias and
predetermination is that part of paragraph 53(hefnotice of application
that asserts that several officers “admitted thatimterview with the
applicant was a formality, and that the decision alaeady been made to
send the applicant to the Mainland”. To decide tbsue, | heard the oral

evidence of three applicants and three immigratificers.

() MsLaiYen

| have heard the evidence of Ms Lai Yen and ipoase, that
of Mr Ip, the immigration officer who intervieweegh Ms Lai is aged
only 24 and is a quietly-spoken young lady. She interviewed by
Mr Ip for three and a half days. Her testimonwted to events some two
and a half years ago, and one could not expecther Mr Ip for that
matter — to recall fine detail. In some instansles was asked in
cross-examination about affirmations she had mad®97 and was
unable to be clear about certain aspects, bunbtdold that against her
because that was also a long time ago and becheshdsnot come

specifically prepared to answer questions about affcmations.

Her evidence was that in the course of the sangesxercise,

Mr Ip said to her that whether or not she was s@d®ut, she had to



- 45 -

return to China;.she had been sent back once baforeould be sent back

on this occasion.

The allegation which she makes is not one uporchvham
prepared to act. | find that it is not establishe@here are features of the
history of this case which sit ill with her contiemt, and features of her
evidence which did not ring true. In particulanave seen the very
detailed record of interviews taken by Mr Ip anautakehis own testimony.
It is acknowledged that he interviewed this ladydweer three days. It
seems unlikely that this officer would spend thalegs interviewing her
and making notes carefully recorded, only to sugtpelser that it was all a
charade. But more particularly, had he said thackhe is alleged to
have said, it was bound to have struck her thertlzsr@ as a most
devastating thing to say, the meaning of whichhfrcould not possibly
have escaped her understanding. Yet she condeateshe then told no
one about it, neither her colleagues at the detemgntre where she was
held, nor the lawyers who were already then adongper and had been
her lawyers for several years in relation to hghtfito avoid precisely that
which the officer said she could simply not avaidmely, return to the
Mainland. She explains the silence which she raaiatl with her
friends, by saying that it was her own personakenat As for her
solicitors, she says she did not tell them becthesenportance of what
had been said did not occur to her until much latéter allegation is one
that does not appear in affirmations made that AuguSeptember by her,
and she only volunteered the information, she s&yst someone else had
made a like allegation to the solicitors at a nmgein December, when the
solicitors asked for details about the interviewhave also had the
advantage of hearing the evidence of Mr Ip. | atrsBed that he did not
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say to her that which she alleges. It may beNrap explained to her
what the interview was all about and what wasaktesand that, prompted
by comments by a fellow applicant at a meeting @c&mber, she has
somewhat distorted in her own mind the effect oate said. Nor was
her evidence altogether satisfactory insofar ashalsesuggested in
evidence that when she was to be interviewed shaatiknow that she
would be asked about her treatment in China,; thaidsd not know what
Mr Ip was going to ask her about. In all the cmsances, this is most

unlikely.

(i)  Nguyen Tuan Cuong

Mr Nguyen was the lead applicant in the casewleait to the
Privy Council; the case in which the applicantsevanccessful. He had
much, it seems to me, to expect from the new sargeaxercise. He is
the applicant who has at all times asserted thael@nged to a special
group, namely, those who had been kept at the Eaegg Camp in
Guangxi. Those kept there were said to be avail@lresettiement
overseas, and it was known that it was not theepaf the Hong Kong
Government to send members of that group backetdinland. His
surprise and outrage therefore, must, if his evades true, have been
considerable when, as he asserted in his testinwoyfficers told him
that the screening exercise was a mere formalaytthd to be observed
because he had happened to win the Privy Courssl. caHe said that he
was told that by Mr Law who took from him bio-datdormation and then
by Mr Ip who interviewed him over a period for terer so days. He, too,
however, made no complaint about the matter atitfie or immediately

afterwards — not until the same time as the otbensplained in
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December 1997. The interviews of Mr Nguyen toakcplin April 1997,
so he kept these matters to himself for some engiths; indeed, not even
when the result in fact went against him did he glamn. His

explanation is that he did not think that what bd been told was a matter
of importance. | accept that Mr Nguyen is a mahtté education, and

| appreciate that he is not legally trained anchoaibe expected to grasp
the importance of all events in the course of ineavrs. But | cannot
accept that even for a man of such little educaagainst the history of
this case to which he has been a party, at alktipresented, that he
would not have been fully aware of the magnitude/ioét it was that,
according to him, was being said to him by botlséhefficers. So, too, |
find it extraordinary that either officer would ssych a thing when at the
same time they had taken copious notes of intervreshuding, in the case
of Mr Law, that the applicant said, and wisheaibe known, that he
wanted to go to the United States of America aatlhle had relatives

there. It makes no sense. Why would they do so?

The screening interviews of both Ms Lai and Mr Mgy
were conducted by Mr Ip, a Senior Immigration Gdffic He was a very
careful witness who gave the impression of beingtcand efficient and
conscientious. | was impressed by his evidencee whis, | am satisfied,
very careful to be correct, and | am quite sur¢ iaevidence was
truthful.

| also heard the testimony of Mr Law, who is tHigcer who
took the personal details — the “bio-data” it ied — from Mr Nguyen.
He occupied the post of an Immigration Assistamiost he has held for

many years. Mr Law’s function in this exercisejerd, in all exercises
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of this kind, was very limited. He was not invalvie any briefing about
the object of the exercise. He was just told ke tdetails from which the
first few pages of personal information about ddtbirth and family
membership and standard of education — mattesabkind — could be
completed. He then moved on to the next applinaaod did the same
thing. He was a witness quite devoid of any guilkis approach to the
evidence; and the manner of it and the role hegolagnd the rank he
holds, persuaded me that he is a truthful manwasitelling the truth on
this occasion. It would have been a strange tfangn assistant
performing this function to offer such a suggestoir Nguyen, and
without anything which was there to prompt suckraark. There was
no suggestion of hostility between the two; no asggn that Mr Law said
something of the same kind at all to others fronomthe took these
details. | have to say, having heard the evidefdér Law, as well as
the evidence as a whole, that | found the suggeste that is not only not

proved, but is simply not credible.

(i)  Mr Daon Cuu De

Mr Daon Cuu De was the third applicant from whoheérd
oral evidence, and the effect of his evidence wasnthe same as that of
the others. He was interviewed over a period otiathree days and in
his case, too, an officer, Mr Chan, is said to halehim on the second
day that the screening process was obligatoryrasudt of the Privy
Council decision but that, screening or no scregrtimere was no
difference, for this applicant would have to rettorihe Mainland as well.
He was interviewed in April and he, too, made nmplaint to anyone,

whether to friends or to fellow applicants or ts lawyers, until
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December 1997. He says that he was at a meeengathh his solicitor,
and he did not hear anyone tell the solicitor alsoigh comments made by
immigration officers, but heard that someone hadersuch an allegation.
The lawyer, according to his evidence, asked ihsaaicomment had been
made to him, and then he appreciated for thetiirs that the matter was

of importance.

It would be odd enough for one applicant to whaiths
comments had been made to fail, for months onterghy anything about
the charade that was, on these accounts, evidekthg place, and for one
applicant to fail to appreciate that the comment devastating in its
import. But for all three who have been givingsttestimony to fail to
say anything to anyone for about eight months,fandll three not to
appreciate that the comment was of any significaiscgartling indeed.
| have also listened and noted the testimony oCkan who interviewed
Mr Daon. And | am satisfied also that his evidemaeich denied any

such comment about foregone conclusion, was truthfu

It may be that the immigration officers or someham told
the applicants what was at stake in the intervidiat; the choice was
between allowing them to stay and sending them.bagkd it may be
from that that the witnesses, after their disappoamt, and with the
passage of time, assumed from such comments arcatph or hint or
tone which suggested that they were at seriousfigkilure, and then
convinced themselves that something more sinistésriwvfact said. It
may also be that the allegations have been inventids not necessary
for me to decide which. But it suffices to sayttimethe event | find that

the allegation which is contained in paragraph b8{Zhe Notice of
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Motion, that officers told the applicants that tiesult was a foregone

conclusion, is an allegation which is not made out.

BIAS AND PREDISPOSITION : CONCLUSION

| have considered also the cumulative effect efalegations
of bias and predisposition, but in the result Isatsfied that the claim that
the Director of Immigration, through Mr Choy, wasd®ed, or acted in bad
faith, or was unacceptably predisposed to disbeltee applicants, is a

claim that is not made out.

[I.  NO EVIDENCE

In the second main limb of Stage Two of this c#de,said
that there was no evidence upon which the Direztafd properly
conclude that a durable solution had been proviatethe Mainland to the
applicants, and in this regard attention has beeussed on the issue of
household registration, and upon the suggestetirtesd of those who

have earlier been returned to the Mainland — thétisbackers.

In support of this ground, Mr Dykes invited mddok at a
number of test cases. The respondent said thatmére not good test
cases, not helpful or representative, and so heectvao others. At an
interlocutory hearing in December 1999, | wondeateaid how the test
cases would help me, because in the judgment of 1989, | suggested
that the detailed study of the evidence which | tieh conducted tended
to show that claims in individual cases that anliappt had not been
settled appeared to have been determined prin@rithe basis of

evidence from the Mainland authorities as to wizat happened to
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individuals whose identities had been traced, andoointry condition
evidence; rather than upon suggested dispariti@saearounts given by

applicants even though that appeared to have pEy®e part.

| was told by Mr Dykes, in response, that suchtlaeeerrors
which could be demonstrated by these test casashdld Mr Choy been
aware of them he would have taken a different \oéthe general
evidence upon which he had relied. Unless | wdsrmge through the
mass of material in relation to each applicantdoide which cases
merited choice as a test case, | had to rely upansel; and therefore the
only practical way forward was to accept the apits’ choice of four
tests case and to permit, further, two test casesan by the respondent.
In the event, the respondent selected two casefhdapplicants have
conceded that in relation to those two, it canmoaitgued that there was no
evidence upon which the Director could properly edmthe conclusion
that each had been provided with a durable solurothe Mainland.

| have therefore concentrated on the four casesteel by the applicants.

THE LAW

Mr Dykes does not contend that there was no Heiwi
evidence capable of supporting Mr Choy’s conclusionRather, he says,
such evidence as there was, was not logically preha Relying on the
Privy Council decision itMahonv. Air New Zealand1984] 1 AC 808, he
argues that the findings by Mr Choy that the a@pits had been provided
with a durable solution on the Mainland should hagen, but were not,
“.. based upon some material that tends logicallgftow the existence of

facts consistent with the finding and that the oeas support of the
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finding, if it be disclosed, is not logically setibntradictory.” per Lord
Diplock at page 821).

That phrase iMahon(“... some material that tends logically
to show ... facts consistent with the finding ...”) waseems, drawn
from R. v. Deputy Industrial Injuries Commissioner, Extp Moore
[1965] 1 QB 456, and it is important to see whataading to that
judgment, the phrase means :

“The requirement that a person exercising quasciald

functions must base his decision on evidence meamsore

than it must be based upon material which tendsadlyg to

show the existence or non-existence of facts releteathe issue

to be determined, or to show the likelihood or kelihood of the

accounts of some future event, the accounts oftwimuld be
relevant. It means that he must not spin a cotoasult an

astrologer, but he may take into account any nedtetiich, as a

matter of reason, has some probative value inghses

mentioned above. If it is capable of having amybative value,
the weight to be attached to it is a matter forgaeson to whom
parliament has entrusted the responsibility of diagi the issue.

The supervisory jurisdiction of the High Court dows entitle it

to usurp this responsibility and to substituteoits view for
his.” (per Diplock L.J., as he then was, at page 488)

Mr Dykes contends that especially in cases in lwvhic
fundamental rights are at stake, the courts willdefer to the
decision-maker simply because he claims to be pareand will,
especially in such cases, subject the findingsdfto anxious scrutiny;
for which proposition he relies ddv. Secretary of State for the Home
Department, Ex parte Turgu28 January 2000 (unreported). That is no
doubt so, and no one could reasonably say thatidy€ fact finding in
this case has been subject, in the course of daisriy, to anything other

than microscopic scrutiny. But it is always thee#hat “the court’s role
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even in a case involving fundamental human righsains essentially
supervisory. ... It must not adopt the role of pmyndecision-maker.”
(per Simon Brown L.J. infurgud; and albeit after such scrutiny as the case
may warrant, it remains the position that a findofigact by a
decision-maker to whom has been entrusted thatibmwill not be
thrown over unless plainly wrong :

“Where the existence or non-existence of a falgftdo the

judgment in discretion of a public body and that favolves a

broad spectral ranging from the obvious to the tida to the

just conceivable, it is the duty of the court tave the decision

of that fact to the public body to whom parliambas entrusted

the decision-making power, save in a case wheseotbvious

that the public body, consciously or unconscioustlg, acting

perversely.”

See R v. Hillingdon London Borough Council, Ex paPuhlhofer [1986] 1
AC 484, 518.

COUNTRY CONDITION EVIDENCE

Mr Dykes first attacks Mr Choy’s reliance on caynt
condition evidence. He points to reliance by Mo€lon literature by a
Mr Rewi Alley, and Mr Dykes says that the book by Mley has
self-evidently a pro-Chinese Government agendatlaatdt paints an
unrealistic rural utopia. It is further arguedttivr Choy has relied upon
statements by Mainland officials about the treatneémefugees without

demonstrating any awareness that they might besseling statements.

| see no sufficient reason why, at the time Mr Ctaok them
into account, these sources of evidence should bese discarded by him,
nor why they should be treated as having no prebatlue. But, that
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aside, they formed but a part of Mr Choy’s knowledd country condition
evidence, supported by visits to the Mainland progs where the
resettlement farms were established, and the exesagperience of the
UNHCR. | have referred earlier in this judgmenthe evidence of the
UNHCR before the Australian Senate. It is evidewoeiched in firm
terms, of the durable solution provided to tho$mietChinese who fled

Vietnam for China, and can hardly be said to ladbptive value.

THE FOUR TEST CASES

| turn now to the four cases selected by the appts as cases
by which to test this allegation that Mr Choy’sdings were based on

material bereft of probative value, and were ilbag

(1) Nguyen Tuan Cuong

This is an unusual case on its facts. Mr Nguyams to
have been an inmate of the Fang Cheng Camp in Quani§ he was,
then he would have belonged to a group of ethretidmese whom the
Chinese authorities had refused to settle. Hedvoulurn have been
eligible for resettlement as a refugee from Vietnarklr Dykes contends
that there was in relation to his case no evideviteh, upon a fair
appraisal, could logically show that he was settledhe Mainland as
Mr Choy suggests.

Mr Nguyen came to Hong Kong in April 1991. He whsen
aged 19 years. He says, in an affirmation filethenpresent proceedings,
that he left Vietham in 1980 or 1981 with a fanfriend, Mr Hoang Boa,

who was looking after him after he, Nguyen, wasasafed from his
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parents. He and Mr Hoang were blown by a storrtodhe Chinese
coastline and arrested and then taken to Ninh NRietugee Centre. In
1983, Mr Hoang left the Mainland and was resetitie@Ganada.

Mr Nguyen says that he escaped from the Centr883 And was then
arrested and detained in prison. After that, hetwe Guangdong
Province and after failing to find work, went baokthe Ninh Minh Centre
but since that was closed, he eventually founavar to Fang Cheng.
Life there was harsh and so he came to Hong Kod@%i. He was

never settled on the Mainland or registered there.

The argument by Mr Dykes has concentrated torafgignt
extent on the rejection by Mr Choy of this applitaclaim that he was a
former resident of the Fang Cheng camp. It wdsienovhich was
supported by four former Fang Cheng residents whweea in Hong Kong
with Mr Nguyen. Yet Mr Choy has rejected this ende; in particular it
Is said that Mr Choy did not ask the authoritiespnsible for maintaining
the records for that camp, to check whether thidiegnt might have been
registered under another name, most pertinentiypdnee of Hoang who
had, according to Mr Nguyen, in effect, adoptedapplicant as part of his
family. This question of registration at that camgs, Mr Dykes asserts
in his skeleton argument, “the critical issudNiguyen'scase. If it had
been confirmed that Nguyen had been an inmateaatdmp, then
suspicions about the veracity of other facets afiyég’s story to the
authorities would have fallen away.” It is saiattthe failure to verify
whether Mr Nguyen was registered under Hoang’s raffends the
Mahonrequirement of listening to the evidence that kotsfwith the
finding fairly. ... There was therefore no evidetticat entitied [Mr Choy]

to draw the conclusion thalguyenhad not been in the camp”.
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In the light of the copious evidence on this isthat | have
seen and heard, | find untenable the suggestidriitbiee was no probative
evidence to support the conclusion that Nguyenneas Fang Cheng
resident; as | do the suggestion that Mr Choy'salVeonclusion about
this applicant’s prior settlement on the Mainlas@ine unsupported by
probative evidence. And | am satisfied that it wasincumbent on

Mr Choy to make inquiries beyond those that weraah made.

There is uncontested evidence that the Hong Katfgpaties
sent repeated submissions to the Chinese autlsortien 1991, 1992,
1993 and 1994 — for verification of Mr Nguyen’stsig  In
September 1991, the Chinese authorities advis@dvihBlguyen was not
an ex-Fang Cheng resident, but that four of hi¢ bwdes were; and in
April 1994 they again reported that he was notsadent of Fang Cheng
camp. In so far as itis said that by not checkuhgther Mr Nguyen was
registered under Mr Hoang’s name, Mr Choy was ‘Wiijfturning away
from a source of evidence which could easily hawsegd (or disproved)
the truth of Nguyen'’s story,” and that it was mgr@ésumed that the camp
records were perfect (and this consequential defbafl Nguyen’s Fang
Cheng claim is then, it is said, used to underrother aspects of
Nguyen'’s story) — the suggestion of some wilfulideo find that
Nguyen was not an ex-Fang Cheng resident makesnsz $o me. Why,
one asks, would Mr Choy not want Mr Nguyen to beaiirang Cheng
resident? Others were accepted by the Hong Kotigpaties as being
ex-Fang Cheng residents, and were simply allowedrt@in here for the
purpose of resettlement. And the fact is thatalegre repeated attempts
to verify Mr Nguyen’s claim. Why would that be doif the authorities

were content to ride roughshod over the truth? Nlhanland authorities
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represented in the clearest of terms, and moredhea, that their records
revealed that Nguyen was not an ex-Fang Chengergtsid As for the
accuracy of their records, Mr Choy made no blirfdihful assumption in
that regard : he told the court that he had seefr#img Cheng record
himself. What is more, he was satisfied that geords were thoroughly
organized and complete and he, Mr Choy, was wellainted with

Mr Zhang, the chief administrator and investigatbthese cases in
Guangxi. As for the suggestion that he did notkhehether Mr Nguyen
might have been registered under the name of H@angpang's adopted
son, Mr Choy replied that he had talked to offigis Guangxi about the
possibility of a minor being registered under ado$amily and the answer
was that that would never been the case. Thatlisang Cheng is known
to Mr Choy as being a very comprehensive list, \@itkry name and every
detail, regardless of age. And Mr Choy also pdiots fact not
insignificant in this regard, relevant to the likelod of Mr Nguyen having
been an inmate of a camp designed primarily fonietiietnamese: that
Mr Nguyen’s mother was ethnic Chinese, and hisefatialf ethnic
Chinese, and that Mr Nguyen himself spoke Cantane8ad, further

than all of this, the Mainland authorities had agréo take Mr Nguyen
back, and Mr Choy’s previous experience showedttieaMainland
authorities would simply not consider taking bagkFang Cheng
residents. He goes on to point out that since blrd was relocated
overseas, that could only be because the Mainlatiwaties did not
recognize him as qualifying for local settlemeniyjat suggests that if Mr
Nguyen had been registered at the camp he, todgwawre been viewed

as eligible for relocation overseas.
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| fail to see how, in the light of this evidendsgan be
suggested with any cogency that the finding thatNguyen was not a
Fang Cheng resident can be said to be a findingsmt supportable,
either by reason of the evidence or by reasonefiproach to the

Investigative process.

It is suggested that Mr Choy has been “picky”imding
disparities in the various statements and affiromtimade by Mr Nguyen
over the years; and has shown no appreciatiorrofseor omissions that
can be made by officers in the taking of statementfiave to say that the
analysis by Mr Choy in his affirmation dated Novemi997, of these
differences, is an extraordinarily detailed onemaah so that | questioned
him whether they were all to mind when he was ngkiis decision. He
pointed out that thBlguyencase was a particularly difficult one. He had
indeed noted a lot of discrepancies at the timenade his decision; and
when preparing his affirmation he had drawn a table noted the
discrepancies and discussed them with counsel. myst of them he had
found when making his decision, though the affiitoratontained some
supplemental or additional ones. | accept thattisea difference
between a revelation for the court’s benefit ofhistory of claims made
by an applicant and drawing the court’s attentmdisparities in them, on
the one hand, and, on the other, an analysis dftrenconclusion reached
by, the decision maker at the time of his decisang | accept that
Mr Choy had, for better or for worse, been advigeslet ouseriatimthe
thrust of each statement made by Mr Nguyen at #hews stages of his
claims in Hong Kong, and | note too that there dsfferent part of the
affirmation in which he turns to his findings aéttime of his decision and

his reasons for them.
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In the event, whether or not the question of disipa should
have been explained with greater clarity, unencuetbby such detail,
| am satisfied that Mr Choy’s actual approach atttme of his decision
making was, in Mr Nguyen'’s case, neither unfair suspect. | do not
think that he can justly be accused of not apptiegdhe realities of
interviewing situations. He is a very experiengadhigration officer,
and he was aware of the relatively junior rankhaf officer who took the
arrival statement. And it is the fact that in tigla to the discrepancies to
which he refers in his affirmation of November 198¥said that though he
noted discrepancies : “some may not matter beaafusie extreme youth
in 1979 and 1980, although he thought that some=\g&aring (and |
accept from him that he did notice apparently nialteliscrepancies at the
time of his decision). And indeed some discrepasare glaring, not
least the fact that when he first came to Hong KigindNguyen was not
saying that Hoang was someone who took him undewimg in Vietham
and who took him from Vietnam to the Mainland, bather that he met
him for the first time after he, Nguyen, had fledr Vietnam with his
father. But what Mr Choy emphasized in his oratitrony was that
what he could and did draw from statements madsewaral occasions by
Mr Nguyen were facts which Mr Nguyen had put fordvirat were not
contentious, such as the composition of his faiig their ethnicity, and
the duration of Mr Nguyen'’s stay on the Mainlangaiast which facts he,
Mr Choy, could test the claim of non-settlement.hefle were, he said,
many facts of this kind against which Nguyen’smigicould be and were
tested, in particular by Mr Choy’s knowledge of nby condition
evidence. So, for example, it was a fact, as aveesgerted by
Mr Nguyen, that his mother was ethnic Chinese;thatiwas highly

material in assessing the question of resideneeFasg Cheng camp
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inmate. So, too, Mr Choy noted that the evidermuathe refugee
programme on the Mainland at the material timesvglaothat Nguyen
would have been in a priority category for settlatrees a young
unaccompanied minor. There were very many suokscasd the
evidence shows they were allocated to farm unitispaavided with
caregivers and schooling.” In essence therefatofs such as these,
and the fact that Nguyen was shown not to have bagstered as an
inmate at Fang Cheng, were key factors in decidihgt to believe; and
Mr Nguyen’s family background, his separation frirat family at a
young age, the period in time and duration of bjewn on the Mainland,
and Mr Choy’s knowledge of policy and country cdrmh evidence, were
key factors in deciding what was likely in factitave happened to

Mr Nguyen in those years. In my judgment, this waslid approach,
and these were factors which Mr Choy was entitbetike into account in
his assessment whether Mr Nguyen was truthful vamether he had

remained an unabsorbed refugee on the Mainland.

In the circumstances which | have described, batisfied
that there was ample probative evidence upon wiichoy could
properly conclude that Mr Nguyen had not been gKalmeng resident,
and upon which he could reject Nguyen'’s claimsmf settlement on the

Mainland, and conclude that he had in fact beepaiyp settled there.

(2) LaiYen

Ms Lai Yen was born in 1976. She left Viethani8v8.
The account she gives to the court in her affiramais, very broadly, as

follows : that she fled Vietham with her motherl®79 and lived across
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the border in China where her mother met a man wélugrdescribes as
her step-father. There they applied for registrabut were refused
because they had not been sent there by the gogatrimsettle. In 1984,
they were forced to leave and they went to Haimdrere her parents again
applied for registration but were refused. Theostlaccordingly did not
allow her to attend, save on payment of twice threnal fees but, even so,
she was the subject of discrimination. Propergythad was confiscated,
and then, when her mother, in 1990, fell pregrihet,e was pressure for
an abortion because of the Mainland’s one-childcgol They fled to
Beihai. There again they could not obtain regigtna and in 1993 their
household was demolished, so she fled that yedohg Kong. In

March 1995, she was returned to the Mainland. #&®eflown to Hainan,
but there told that she could not live there beeal® had no registration,
and when she said that she had lived in Beihairbedioe first went to

Hong Kong, she was told to return to Beihai. Tikathat she did.

She could not obtain registration there, so thatcsiuld not secure
employment save for casual labour, and she wadeit@krace her parents.
She decided to return to Hong Kong. And that istwghe did. Itis
asserted that the Director could not in these oistances properly find

that she had been granted a durable solution.

Mr Choy has attested that he received informdtiom the
Mainland that Ms Lai had in fact, and contrary & hlaims, been
registered at Nandao Farm, Sanya City, Hainan. finde as a fact that
that is where the family was settled as far back98 or 1979 with
household registration and with all the consegaébgnefits of
registration. He found that when she was retumd®95 she chose not
to stay there but to go to Beihai where her farmlgd. He found that it
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was likely that she received schooling in Hainatil aout 1990 when her
family chose to go to Beihai. “Since China hasfiest her residence in
Hainan”, he says, “her claims in May 1997 to theeDior had no

credibility and were materially at odds with herroprevious claims.”

Mr Dykes argues that this makes no sense. Hese wa
Mr Choy who had asserted in the Privy Council peaitegs that “the
Chinese [authorities] have a very comprehensiveaaadrate record of the
residents of the refugee camps in China,” and vdsoflarther stated that in
a straightforward case it took between three torsxths to verify
particulars of registration; and yet in relatiorthicé young lady, who had
given her true name, it took something like tworgda verify her
residence in Hainan, and that there is no explandtir that lapse of time.
What is more, it is said to be illogical to suggistt Ms Lai rejected
registration in Hainan when returned there in 1@9f&vour of the life of
an illegal non-registered person in Beihai, withta¢ disadvantages that

come with that status.

Now, when Ms Lai first came to Hong Kong in JuB9B she
was then aged 16 or 17 years. She completed distregion form and
gave two addresses : one on Nandao Farm, SanyaH@ityan; the other
as “near the market at Qiaobei of Qiaogang Towimhd@e She there
signed a note saying that she left Vietham in 19 &ainan and |
voluntary entered Hong Kong for examination.” Nuowes were there
provided of relatives : her mother, for exampleher step-father or her
step-brothers. In November 1994, she was oneosktiwvho were
interviewed by Mainland authorities who came to glétong to see

whether those not yet verified, could be verifischaving settled on the



- 63 -

Mainland. It is said that a number were identifa¢adnce as having
settled previously on the Mainland. We do not hawe record of the
interview with Ms Lai then conducted. But be thatit may, she was
returned to Hainan. The Mainland authorities agitben to allow the
ethnic Chinese (ex-Vietnam) in this group backi® Mainland and to
resettle them. In June 1995, 60 of the outstandimgber were returned
to the Mainland and in July, 22 to Hainan. Ms Yan was one of those
22. All 60, according to the evidence, were subsat]y identified as
having been settled on the Mainland, some in Guaagksome in

Guangdong.

Ms Lai returned to Hong Kong in early April 1996dashe
then signed a statement. In it she talks of getrajght from Vietnam to
Nandao Farm in Hainan after arrival in China. “Head of the brigade
was Truong Qui Long and the witness of our settl@mes Hua ... ."
She describes events thereafter and moving to Beili®91 and how in
1995 she was “repatriated to my place of domicildri this regard,

Mr Choy said in his oral testimony that whilststtrue that she does not
there say in terms that she was registered, tkeearate to being sent to a
brigade and the reference to repatriation to hergbf domicile is
indicative that she was in fact settled there aidd@ Farm. Where later
she refers to not having household registratioe l&s then arrived in
Hong Kong from Beihai and it is there, in Beih&iat she had no
household registration. He points out also thdtanaccount there are
two periods of residence on the Mainland : firstpas the border from
Vietham and then later in Hainan, in both areasatrmbth times allegedly
without registration. These periods were botthméarly years to which

he had referred in his testimony when he had desgthe communal farm
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system; how in the years 1979 until about 1984a% so difficult to get by
without registration; the significant incentivedeek registration; and he
thought it most unlikely indeed that there couldWwe such instances of
residence without registration. Moreover, he ndked Ms Lai had
arrived on the Mainland in 1978; claimed educatiprio secondary

third year; had two brothers born on the Mainland982 and 1986; and
that the education that she had received, andvénhility of medical
services for the children, and the family profileafamily of five, were

all indications that this had been a unit with segition; otherwise, he

thought, they could not have survived.

Mr Choy points to the fact that in her screenmgliview in
1997, Ms Lai asserted that upon arrival at Nandaoni-she was told that
she was not registered there and was given moreetoéhto go back to
Beihai. This was a significant occurrence if tryet, remarks Mr Choy,
there is no mention of it in her 1996 arrival sta¢at in which she merely
says that she was repatriated to Hainan and tkeahsim went to look for
her mother in Beihai. At one stage she said tlesedo her return to
Hong Kong in 1996, she had travelled from Guangdorigeihai to ask
her mother for money before setting off for Hongnigpyet in 1997, she
asserted that when she went to Beihai before t@mréo Hong Kong, the
family were not there; her mother had been takeaydeor sterilization;
suggestions not made in her 1996 statement. Indeduht statement,

she had said that her family were “all living iniBa".

But such inconsistencies to which he refers aredogneans at
all the centre point of Mr Choy’s reasoning, thoutgimight be said that

they provided some cause in themselves for doulbkngeracity. At the
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centre of his reasoning is the fact that the Maidlaas told him that this
lady was registered in Nandao Farm in Sanya, Hainate saw no reason
not to accept that information as accurate. He t@isk into account
country condition evidence. He rejected the sugeshat the family
moved to Beihai because of the Mainland’s one-ghilicy and its effect
on the mother who was said to have been pregndime &tme of the move;
not least because he applied his knowledge ofialffattitudes to those
who had come from Vietnam, who he said were trediféerently when it
came to the one-child policy. His conclusion waet this lady and her
family, as with so many others, preferred life igiligai or the prospects
which life there offered, to life on the farm iniHan, and that that is why
they left, and that that is why she did not wargtey in Hainan when
returned there in 1995.

It is evident from material that | have been shakat his
conclusions about the tendency of refugees to rfrove places of
settlement to Beihai, and his conclusions aboutifferent attitude to the
one-child policy, when it came to those who hadrad on the Mainland
from Vietnam, are not conclusions peculiar to Mo€h In proceedings
before the Australian Senate in February 1995, dit&ine, Regional
representative of the Office of the UNHCR, spokéhefassumption that
could safely be made that the overwhelming majaitthe caseload were
registered at some point. There was, he saidealsie population of
squatters living in Beihai because Beihai had bexarhighly successful
fishing co-operative and in Beihai they were liviogiter lives than in the
communities they had left. Even when sent badkéo original
localities, they would swiftly return to Beihai. eHlescribed Beihai as “a

privileged area”. As for the one-child policy, ¥&d that the Viethamese
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refugees have much larger families than the Chibhesause the one-child

policy is applied more leniently to them.

It can hardly, in the circumstances, be said Mra€Choy had
reached a decision in Ms Lai’s case which was aeetl on probative
evidence. | would have thought that he had goadae to reach the
conclusion he did. The fact that it took a longdito verify her place of
registration is a fact, but it does not renderfimging nugatory. There
may be many reasons for such delay. Mr Marshalispaculated about
some of them. There were, in July 1993, quiteraber who came in
from Beihai, and the fact is that hers was notseaghich, like so many
before her, could ready be resolved. But that do¢snean that her
account was true, simply because it took a long tioresolve. | have
been taken to other cases which took a long tinnedolve in which
subsequent verification of prior settlement onkteenland appears to be

beyond question.

(3) Ta Minh Hieu

Mr Ta was born in June 1976. He went to the Maendl
from Vietham in 1981. He came to Hong Kong in Asigi©94. So he
had been on the Mainland for 13 years before heedarhiong Kong, and
was aged 18 years when he arrived. The esseltee stbry as recounted
in evidence filed for these particular proceedisghat his parents fled
Vietham and came to Hong Kong without him in the [B970s. He was
left with his grandfather. He had not heard frasygarents since 1979.
In 1981 he and his grandfather were driven outtéoMainland, and once
they were across the border they fled to Beihaiis grandfather
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attempted to register there but was told that & to® late. So they were
never registered. In 1991 his grandfather pasaeg,and this applicant
went to Guangdong to live with an uncle. He assdt during a
household check in 1992 he was arrested, and ¢hathk forced across the
border back into Vietnam by public security offiser On arrival in
Vietnam, he was questioned by the authorities @uaise he had no
household registration there, he was told to g& bathe Mainland. He
did, but did not think it safe to stay there, sdlkd to Hong Kong,

arriving here in August 1994.

In Mr Ta’s case there has been no verificatiothgyChinese
authorities of registration or settlement. What happened is that
Mr Choy simply does not accept the account he bas lgiven and has
concluded that Mr Ta has, in order to avoid veaiiien either chosen not
to give his true particulars or, perhaps becausgdseso young during the

material time, that he has genuinely little recdlihe true particulars.

Mr Dykes says that it is evident that Mr Choyisthe
absence of verification, straining to find agaifet relies on minor
inconsistencies, contradicts himself when it cotodss attitude to
non-registration, and that his findings are pusggculative in the face of

a consistent account by Mr Ta.

Mr Choy concludes that Mr Ta and his grandfattzane to
China as refugees and that since the border wasifeefd area with many
troop movements and there was a place for receamagsettling refugees,
it is more likely that the grandfather and granda@ne intercepted and

received as refugees by the administrative appathat was in place.



- 68 -

He thinks it more likely that Ta was settled witk grandfather on a farm
or in Beihai where they had registration or thétig it. Mr Dykes’
complaint is that for this conclusion there is siynmo evidence,; it is all
pure supposition. The conclusion is not warrantedsays, by probative

evidence or by the facts.

But Mr Choy has provided reasoning for his conolas and
| do not think that an examination of Mr Choy’s apgch warrants the
judgment about that approach which Mr Dykes wow@adehme make.

Mr Choy noted that this young man is a membehefYao
minority group which is an ethnic Chinese groupa spoke Cantonese
and not Viethamese. Ta was but five years oldavisen he went to the
Mainland and lived there for some 13 years. Ndy did he live there
for 13 years at a tender stage of his life, butyr's included those from
1979 to 1984 when it was particularly difficultéwade registration, and
when there was scant incentive for doing so. AgHe account of living
in Beihai for 10 years, Mr Choy cannot accept that could have
happenedinlessthe grandfather and Ta had been registered somewher

the Mainland.

Mr Dykes posed the question why any one shouldsfdo
live in a shack in Beihai, unregistered, rathentba a farm elsewhere
where one would have the benefits of registratiodr Choy’s knowledge
of Beihai and its circumstances seems to me taabeplarly thorough,
and his answer to this question is not only belds@ itself but is also
supported by other evidence to which | shall reféle told the court of

discussions he had held with the Vice-Mayor of Belkhen he visited
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Beihai, and the authorities there had paid padicattention to those
living in illegal structures such as that describgdra. People living in
such structures for such a long period as deschigedr Ta would
inevitably have been examined by the authoriti€he sojourn of such
people in those structures was a matter toleratetebauthorities but only
so long as the occupants had registration elsevdretiee Mainland, and it
was hoped by the authorities that they could pelstizese people to take
up low cost housing instead. As for the suggeghai people would
choose to live in a shack in Beihai even when terpsl elsewhere on the
Mainland, it is far from the astonishing suggestioat Mr Dykes says it is.
It is a point dealt with before the Australian Legad Constitutional
Legislation Committee of the Senate in Februarys199the UNHCR

representative :

“The squatter population is made up of people wiecew
properly registered in other parts of China ... wbord
themselves dissatisfied with their lives in the ooumities where
they were situated and therefore decided to gceibds because
Beihai was a highly successful fishing co-operativeln Beihai
they were living better than in the communitiesythedt. This
is why every time the Chinese put them on busesantithem
back to their localities of origin, they would comght back to
Beihai. The authorities used to complain to me wWizgen they
returned to Beihai they would find these people dlaglady been
there before the authorities who took them to tlosiality of
origin. Why? Because the economic conditionsemBi
were better than in their locality of origin. WHahean is that
these people who were squatters in Beihai wherterms of
Chinese Law, illegally living in Beihai. It doestrmean that
they were not registered in China. What it mearthat they
could go to their communities of origin if they d®oto and live
there legally. ... One of the problems that we findtaof people
do not understand is that Beihai is a privilegezhar The
survey that was done by UNHCR showed that the esfagn
Beihai have a level of income twice that of Chineagonals in
Beihai.”
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As for the contention that the applicant Ta haginesfouled
in 1991 to Vietnam, it is a contention which Mr Ghejects. Mr Choy’s
country condition knowledge tells him that the &wa authorities have, as
part of their policies, respected minority grougsd all the factors to
which | have referred spelt to Mr Choy circumstanadich tell strongly
against refoulement. In 1991, when Ta is saidatcetbeen refouled, he
would have been aged only 16 years and given Tlarsaty, Mr Choy can
see no reason why the Chinese authorities, to wherfact that Ta’s
native tongue was Cantonese would have been ohwiausd have
wished to refoule him. Nor has there been a siogée that has come to
his attention of refoulement of an ethnic Chine$® wame from Vietnam
during this period : no complaints of that kincheit by countries party to
the Comprehensive Plan of Action, or by the UNHCR addition to this,
there arises what on the face of the documentstiark contradiction
between the arrival statement of Ta, and his sargestatement in 1997.
In June 1997, when interviewed for the purposénefscreening exercise
required by the Privy Council decision, he assetttiatiin 1993 he was
taken by the public security officers to the Vietrese border, transported
alone to the border and handed over to the Vietsaraathorities where he
was questioned for half an hour and then askedhtk lack to China.
This is in direct contrast to the account allegegiyen by the applicant to
the immigration officers in his arrival statemem#ugust 1994, in which
he talks of going on his own by car, which he taokyietham and asking
if he could be registered there. He was then agkedtions directed
quite clearly at this issue of refoulement, anddhs in that statement no
hint of it. | am, however, conscious of the fdwttthere is a suggestion
in earlier applications that these statements (jaaeled statements of other

applicants) might not be reliable. But even s@reputting aside this
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contradiction, Mr Choy has pointed to much that Isgical basis upon
which he was entitled to conclude that Ta had lpgeperly settled on the
Mainland; that he had had household registratianthet he or his
grandfather had chosen, for the same reason aseadopso many others,
not to avail themselves of it. | cannot propenterfere with this finding

on the suggested footing that there is no evidemseapport it.

| referred at the outset of this analysis of Tase to a
suggested inconsistency or contradiction in Mr Chapproach to the
guestion of registration. It arises in this wayr. Choy said in an
affirmation in November 1997 that he did not acabpt lack of education
was necessarily a consequence of not being regsterBeihai, and he
appeared to accept that for a 10-year period tpkcapt lived in Beihai
unregistered. “l found that life in Beihai for @gistered persons who
were refugees from Vietnam was accepted in Qiaodamg in the period
1981 to 1991.... Information relevant at the timekend clear that
Beihai and Qiaogang became an increasing haveefiggees from
Vietnam who could earn more there as unregisteeesbps than they
could as registered persons on the farms on whehlad been settled.”
Mr Dykes asserts that this statement sits in staritrast with the fact that
in October 1997 Mr Choy said in a letter to a Dioe®f Reception and
Settlement of Indo-Chinese Refugees on the Mainillaatithe suggestion
that refugees managed to stay illegally in the Ndaud without household
registration for more than 10 years since the e€E880s was, with other
suggestions, “very ridiculous and totally unsubs&ed”. | do not think
that there is the inconsistency which Mr Dykes s#gg5}  In the first
place, it is obvious that in the letter of Octok®87, Mr Choy was

addressing a general proposition : it was his nespdo an assertion that
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some were never registered on the Mainland, evan the very beginning.
That is quite a different matter from an assumptiat there were those
who were registered but then moved from their aagplace of
registration to another place where they stayedgistered for some time.
But, more particularly, it is quite clear from tbeidence as a whole that
Beihai is viewed by Mr Choy and by others (incluglivir Fontaine to
whom | have referred) as an exceptional case, amkeeptional place.

(4) Tran Hoa Buu

Tran was born in 1974. He fled with his familythe
Mainland from Vietnam in 1979, so that he was tagad only five years.
He first came to Hong Kong in January 1993. He thas aged 19 years.
He was sent back to the Mainland in January 1996hé returned to
Hong Kong in December 1995. So he is one of thibldebacker cases.

His case is as follows : that on arrival in Chirean Vietnam,
he and his family went straight to the Feng Chaeg énot to be confused
with Fang Cheng where the closed camp for Vietnamefsigees was
situated) to the Hua Shi Forestry Farm where amal&ncle lived, but
that he and his family never had household registrahere, or anywhere
else for that matter. Schooling proved problemagicause of lack of
registration, and he was the subject of bullyind seasing. In 1991, his
family returned to Vietnam, and he has not heasthfthem since. He
wandered around the Mainland for a few years, &aitb Hong Kong in
1993. In January 1995, he was returned to Nanni&uangxi Province.
There he was put on a bus and simply told to g& bacn whence he

came. He was given 15 yuan and an envelope witla“hi Forestry
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Farm” written on it, and that is where he went. t Beiwas not registered
there and was told so, and he has a letter fror@thee of Regional
Settlement in the Feng Chang Autonomous Regiomgadiiat he was not
registered there. Itis dated 13 February 199% heshad nowhere to go,
and he therefore, in due course, made his way toaldibong Kong after
leading a transient life on the Mainland. In otiverds, he asserts that he
has never been absorbed into Mainland societyné&asr been recognized
by the Chinese authorities as a refugee, was treaieddily when he went
back to the Mainland in 1995, and has every goadae to decline the

offer by the Mainland authorities to settle himrthe

Despite the letter from the Feng Chang officiat, Bhoy
decided that Tran had indeed been granted a dusakligon as a refugee
and had been granted protection on the Mainlanokr®df993; that the
Mainland was prepared to accept him back and thatduld be restored
to a durable solution there. A cardinal piecendbimation was that
Mr Tran was in fact registered and had been regidtm Quigang Zhen,
Beihai, Guangxi; and had been registered thereraé stage before his
departure for Hong Kong in 1993. That is informatthat Mr Choy had
been given by Mr Tan Serong, the Deputy DirectahefOffice of
Reception and Settlement of Indo-Chinese VietnarRegaegees in
Guangxi. If Mr Choy was entitled to accept thatewnce, then it seems
to me that that is the death knell of the assettiahthere was, in
Mr Tran’s case, no probative evidence upon whichO¥oy could

logically arrive at the conclusion at which he drdive.

Mr Dykes argues that Mr Choy has, in his rush &kenan

adverse finding, overlooked a number of key factmd, in the same rush,
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has assumed that the applicant contrived falsgbeteuade officials on the
Mainland to send him to the Hua Shi Farm on hisrrein 1995 knowing
full well that he was not registered there, so tletould avail himself of
that non-registration when he subsequently retutoétbng Kong. He
says that Mr Choy is suggesting that when Tran Wwanok in 1995 to the
Mainland, it was already known by the Director thaf Tran, had been
settled in Beihai whereas it is evident from a namtif factors that no one
then thought that Tran was settled in Beihai, totiae following factors :

1. he was flown from Hong Kong not to Beihai butNanning
which is nearer to the Hua Shi Forestry Farm;

2. he was given an envelope in Hong Kong with leispnal
details on it which suggested he was to go to Huaffer
arrival on the Mainland; and

3. there is evidence in an affirmation from Mr Chibgt in
January 1996 Mr Tran was, over a long distancehelee
call, confirmed by the Mainland authorities to héesn
settled at the Hua Shi Forestry Farm.

None of these contra-indicators are dealt withis $dr Dykes,
by Mr Choy in his affirmations, and the evidencsush, Mr Dykes asserts,
that Mr Choy was not entitled to conclude that MarTwas settled in
Beihai. Had he been settled there, he would hetwgrred there and not
to Hua Shi where self-evidently he was not settleldlis said that the

letter upon which Mr Choy relies contradicts otbempelling evidence.

The problem with this attack is that the premiperuwhich it

Is based is not sound. Mr Choy does not in trefed that before Tran’s
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return to the Mainland there had been recordedieation of Tran’s
registration on the Hua Shi Farm. His evidencackvhaccept, is that at
the stage Tran was returned, the mode of veriGoatrtas not based on
records checked by the Chinese authorities. Befarélainland
authorities came to Hong Kong in 1994 to intervethymic Chinese
ex-Viethnam migrants, previous submissions haddaieresult in positive
identification at Hua Shi. The verification, suahit was, came in
November 1994 as a result of interviews that thmé&3e officials had had
with Tran in Hong Kong and at a time when thosé&iafs did not have
their records in Hong Kong. He says that he ththias they checked
their records when they returned; but that wasbssimption. Mr Choy
assumes that they had asked Tran a host of questimut his life on the
Mainland and were convinced from what they had lekhthat he had
been registered, and that he had been registeiddarshi. What
happened when Mr Tran went back, according tortfegmation conveyed
to Mr Choy by the Mainland authorities, was thatlchecked and found
that he belonged to Beihai and he was redirecise thut that he went to
Hua Shi instead and obtained the letter he hasupeatd The fact that he
was put on an aircraft to Nanning instead of tchBeis, according to

Mr Choy, neither here nor there because all or nodinlgese people were
sent in groups to Nanning. Nanning is the capt&uangxi and
although some flights did go to Beihai, that tenttetie the case if there
was to be interrogation on return, but the auttesritlid not want that to

happen at Nanning which is a busy airport.

As for the fact that in January 1996 there waallbsaying
that Tran had been registered in Hua Shi, Mr Ceayniable to be certain

what happened save that the call was likely to leen one not directed
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at individuals but at confirmation of a list. Atet end of the

November 1994 interviews, the Mainland authoritiese satisfied that
Tran was registered at Hua Shi Farm. Hong Kong foeight to obtain
the Mainland’s permission for Tran’s return andyviohsly, Hong Kong'’s
record of him was that he was registered in Huasghihat on the name
list submitted to the Mainland officials, the Immaggon Department put
down Hua Shi. But there were other names on taind the telephone
call of January 1996 probably related to an impegdepatriation, by a
chartered flight, of a group. Either the Mainlanghorities telephoned
or Hong Kong telephoned the Mainland authorities] #those authorities
confirmed that the list of the persons to be regi@d was in order, and the

assumption therefore was that Mr Tran was cleave#ifia Shi.

Nonetheless, Mr Choy is satisfied that the Jurg$19

confirmation was categorical and accurate.

If more than this verification in June 1996 beuieed,
Mr Choy says that he finds it in the statementseriadthe applicant in
records of interview in 1993 in which Tran saidtttiee family had been
“arranged by the Chinese public security officerite in Hua Shi Farm”.
He talks there of studying at school, and Mr Chaysshat the description
of family activities and his schooling have thelimalrks of privileges
connected with refugees status, and that the refer® public security
officers settling them corresponds with the faet ghublic security officers

worked alongside resettlement officers on the Maadl

He also points out in his evidence that he failsde how this

applicant could have gone all the way from Vietr&tnaight to the forestry
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farm without registration. He refers to a statetmeade in 1995 by the
applicant in which he described the elder and yeubgother : “With the
arrangement of the Chinese authorities, we, a jaofifive, were arranged
to live at Hua Shi Forestry Farm and worked asematgrs”. Mr Choy
says that this is a typical family profile at th@e and the reference to
‘arrangement’ is, and can only be, a referencdftoa settlement. It
may be, he says, that the family were first regesteat Beihai and then
moved to the forestry farm because, perhaps, thewkeople there. He
points out that the applicant would have been yenng at the time of
these events and that his memory of events mageneéry accurate. He
takes the view that the authorities would not hatl@ved the family to

stay at Hua Shi, unless registered somewhere dddnmdand.

He also points to the fact that Mr Tran’s solicstsaid that
there was a tape between Mr Tran and the Mainl#frdats to support his

case, but that none has ever been produced.

The fact of the matter is that the authoritiegt@Mainland
insist that this applicant had been registerecdetheand they have identified
the place of registration. Mr Choy has providextedible explanation
for his acceptance of that assurance. He hagalated to features of
Mr Tran’s family profile and history which persualkien that this applicant

was settled on the Mainland.

It is not shown that Mr Choy’s findings in the easf Mr Tran
are based on evidence that is not logically prekati Mr Choy was, in

my judgment, entitled to come to the conclusiowlaich he arrived.
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NO EVIDENCE : CONCLUSION

Mr Dykes’ contention that an examination of thésa cases
would demonstrate such errors on Mr Choy'’s pattliba he been made
aware of them, he would have come to a differemwof the general
evidence upon which he relied is a contention whias not been made
good. Upon an examination of the cases and of MxyG reasons for
coming to the conclusions at which he arrives, Isatnsfied that the
applicants do not come close to showing that tleesas or any of them
were unsupported by probative evidence. Nor ic#s® made out that
the country condition and other evidence upon whMctChoy concluded
that the applicants had enjoyed on the Mainlandralide solution was
evidence which lacks sufficient cogency or forcepbative value that he
ought not to have relied upon it. It is not foistbourt to say whether it
would have arrived at the same conclusions. dnlg for this court to
say whether the evidence was such as to entitlEMdry to arrive at his
conclusions and, in my judgment, the evidence bjlgasses that
threshold.

[ll.  RESULT

It follows that the two heads of attack which haeen the
subject of this second stage hearing have not berght home by the
applicants.

In the light of these findings and the findingsiethare
evidenced by my judgment of September 1998, iotadl that the attack on
the removal orders made in June, July, August actdl@r 1997 (and the
decisions to make those orders), which are theestibf this judicial

review, fails. | am satisfied that they were diexis and orders that were
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lawfully made. The application for an ordercafrtiorari to bring up

those decisions (and orders) and to quash themeisfbre rejected.

| note that there is also an application to quhsltdecisions
of the Director, made at the time of the decisimnsake the removal
orders, to order the detention of the applicanteusection 32(1)(a) of the
Immigration Ordinance, pending removal. There hasen addressed in
the proceedings before me no separate argumertiicaey against the
detention orders, in other words additional to éhagguments affecting the
removal orders, and it was unnecessary to do smusedhe validity of
those original decisions to detain depends indase on the validity of the
removal orders. (I should add that tmntinueddetention of the
applicants was by the time of the hearings befaeot a live issue
because the applicants had by then be releasetig removal orders
were valid, and in this application | see nothiagnipeach the validity of
the decisions, made at or about the time of the@vaihorders, to detain the
applicants pending their removal. So the applcetito bring up and
guash those decisions are also rejected.

The only other relief sought was in respect oéeislon by
the Secretary for Security, said to be made onlbehthe Director, that
applicants with Viethamese spouses might be remtwvéte Mainland
without their spouses and children, and that tsgouses and children
might be removed to Vietnam; and the applicantgba declaration that
it would be unlawful to remove applicants with Viatnese spouses
without their spouses and children. As | pointeatlio the judgment of
September 1998, | was told that that decision veasanbe implemented,

and | am not asked to make a determination about it
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Accordingly, this application for judicial revieis dismissed.

COSTS

That leaves the question of costs. While costsilshfollow
the event, | shall in this case qualify the orddrhave referred in my
judgment of May 1999 to the extraordinary lengtld aomplexity of
evidence filed in this case by the respondent artdg unnecessary and
lengthy analysis of law in affirmations filed orslbehalf. | note too that
the hearing of this application was extended bynénd to hear Mr Choy’s
oral evidence, and that need was occasioned labgelye fact that this
court was unhappy about the manner in which thenadtions on his
behalf were drawn. | am in the circumstances efilew that the
applicants should pay to the respondent only 80%#0fosts of this
application for judicial review. Accordingly, theewill be a costs order

nisi to that effect, such costs to be taxed, if noeadr

There were an unusually large number of interlogut
applications in this case, including applicatioosdirections, to strike out,
for amendments, for discovery and for cross-exananaand in respect of
quite a few of these applications costs were reserv | shall in due
course hear the parties in relation to those ceserved if, in the absence

of agreement, it proves necessary to do so.

(F. Stock)
Judge of the Court of First Instance,
High Court
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