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DECISION: The Tribunal remits the matter for reconsideratiath

the direction that the applicants satisfy s.36(20fathe
Migration Act, being persons to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions mbgi@ delegate of the Minister for Immigration
and Citizenship to refuse to grant the applicantédetion (Class XA) visas under s.65 of the
Migration Act 1958the Act).

The applicants, who claim to be citizens of Viethamived in Australia and applied to the
Department of Immigration and Citizenship for Potiten (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedapplicants of the decision and their review
rights by post.

The delegate refused the visa application on thisbaat the applicants are not persons to whom
Australia has protection obligations under the Betss ConventianThe applicants applied to
the Tribunal for review of the delegate’s decisions

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicaimés’e made a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a craerior a protection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has protection
obligations under 1951 Convention Relating to tteus of Refugees as amended by the 1967
Protocol Relating to the Status of Refugees (tagetthe Refugees Convention, or the
Convention).

Section 36(2)(b) provides as an alternative coterihat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acitaen (i) to whom Australia has protection
obligations under the Convention and (ii) who hadsrotection visa.

Further criteria for the grant of a Protection &3l&A) visa are set out in Parts 785 and 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted&asons of race, religion, nationality,
membership of a particular social group or polltagzinion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the

protection of that country; or who, not having &owality and being outside the country



of his former habitual residence, is unable orng#d such fear, is unwilling to return to
it.

The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 223VIIEA v Guo(1997) 191

CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/202®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention d&fim First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), ay$tematic and discriminatory conduct
(s.91R(2)(c)). The expression “serious harm” inelydfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgro & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to

them by their persecutors. However the motivatieednot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearssimhbe for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(1dfehe Act.

Fourth, an applicant’s fear of persecution for a¥&mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirditinat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of peits&c for a Convention stipulated reason. A
fear is well-founded where there is a real subgthnasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is batis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welld» 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urabl



or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants who are family
members. The Tribunal also has had regard to theriakreferred to in the delegate's decision,
and other material available to it from a rangsairces.

The claims made by the first-named applicant (‘amaint 1’)
In the application for a protection visa, applicardlaimed that:

* He had previously escaped from Vietnam lait failed’. In the late1980’s, he was
arrested and sent to education camp for severed gaa was subsequently under house
arrest for another few years. He was only alloteelive at specified locations.

* In the mid 2000s his relative contacted him askibgut the family. The applicant’s
relative who has been in Australia for many yeard had not returned to Vietnam
because of their background. The applicant watdexpply for an Australian Visitor
Visa but he knew that the Public Security wouldéheaefused the application. Together
the applicants paid a substantial sum to an agetttié“whole packagé He had to sell
all his property as he thought this was his onlyarfunity to see his family in Australia.

» After a short period of time his absence from teality, the local Public Security went
to his home and questioned his family about hisredidgouts. His family told them that
they had departed to Australia. For few weekg #fiat, his family had to present at the
Public Security for self-criticism. The family haeen asked to stay at home until the
applicants return to Vietnam. This happened bexthesapplicants did not inform the
authorities of their departure.

* The Public Security has known and classified fanmigmbers of applicant 1 as
“reactionary element who have consistently beermagtie revolution outcome in April
1978. He fears the several years he spent at theioa¢idn camp. If he were to return,
he would be sent back to the camp.

* For the past many, he witnessed unfair and unjassares applied to previous members
of the armed forces, administrators and particyldadse who served in the intelligence
agencies. The Public Security has tried to bragihwhem to become good citizens as
they had been disloyal to th8dcialist fatherhood

* Vietnam is ruled by the Viethamese Communist Paftyere is no independent agency
to intervene in case of his arrest. He was a mewiiibe Republic of Vietham armed
forces and was consequently treated differentijnfather members of society. He has
lived in fear.



* When he was released, the Release Certificate timaethe release was temporary and
that he could be arrested at any time. Althougmdneer acted against government
policy, he was arrested and re-educated. Thaency policywas only on paper and
misleading. The current government might sendtbine-education camp at any time.

* The applicants departed without notice to the RuBkcurity and this is acfiminal
charg€. The Vietnamese government announced that theare not been any political
detainees and as such atrifninal inmate$ are those who have travelled without
informing the Public Security. The Communist Paxtytrols all activities in Vietnam
and there is no independent body to question uafmunjust arrests. There is no rule of
law or separation of power. There is no freedorpreks. The government controls
registration of mobile phones. Those with relatioeerseas are particularly targeted.
The applicants might be brandddreign agents

* Some of his family members passed away in re-ettucaamp.
The claims made by the second-named applicant (lagamt 2’)
In the application for a protection visa, applicardlaimed that:

* He was born into a family where all members wereolved with the previous
government[information about family members occupation del@éteaccordance with
s431 as it may identify the applicamtp has been sent to re-education camp for several
years and was under house arrest for many years.

* He was only allowed to live at certain locations.

* Inthe mid 2000s, his other relatives contacteddhaly. They have been in Australia
for many years and had not returned to Vietnamumseeaf their background. They paid
a substantial sum to an agent for tiadole packagé They had to sell all their
property as they thought this was their only oppaity to see their relatives in Australia.

» After a short period of time their absence fromltwality the local Public Security went
to their home and questioned their family abouir tivbereabouts. They were informed
that they (the applicants) had departed to Austrdtor few weeks after that this relative
had to present themself at the Public Securityvaasl asked to stay at home until the
applicants return to Vietnam. This happened bexthesapplicants did not inform the
authorities of their departure.

* The Public Security has known and classified tlfeinily members asréactionary
elements who have consistently been against tioéutexn outcome in April 1975 He
fears he and applicant 1 would be sent to the veattbn camp. Applicant 1 would not
live any longer.

* Since his birth, he witnessed unfair and unjustsuess applied to previous members of
the armed forces, administrators and particuldrbsé who served in the intelligence
agencies. His relatives are also a reason totapgdsicant 1.

* Vietnam is ruled by the Vietnamese Communist Paftyere is no independent agency
to intervene in case of his arrest. Applicant @l ars relatives were members of the
Republic of Vietnam armed forces and have beenetleas reactionary elements. In



terms of education and employment, the Governmasitieated him differently from
other children in society. His school days werdortnnate due to applicant 1's
background.

Although applicant 1 never acted against governrpetity, he was arrested and re-
educated. Thectemency policywas only on paper and misleading. The current
government might send him to re-education cammyatiane.

The Communist Party controls all activities in Viain and there is no independent body
to question unfair and unjust arrests. There isul® of law or separation of power.
There is no freedom of press, or religion. Theggoment controls registration of mobile
phones. Those with relatives overseas are patlguhrgeted. The applicants might be
branded foreign agents

Some family members had passed away in re-educzdiop. He tried to live in peace
but was sent for re-education for several years.

Documents provided

In support of the application for a protection vigee applicants provided written submissions by
the advisor providing background information abitwat family. Relevantly, the advisor noted

Applicant 1's relative’s employment history anddees sent to re-education camp where
he died in the late 1970s)rinexure L

One of applicant 1’s relatives was in a professind he was tortured and passed away
in the re-education camp in the late 1970s.

One of applicant 1's other relatives was a diffeyofession and was classified as an
anti-communist element. He was tortured to dettamp Annexure 2

One of applicant 1's another relative was in a lsinprofession and was injured during
the war. He escaped Vietnam and came to Ausiralize late 1980s. He has never
returned to VietnamAnnexure B

One of applicant 1's another relative was in a logrefession. He came to Australia in
the late 1970s and has never returned to Vietamexure %

One of applicant 1's another relative was a puiditvant and was re-educated for few
years.

One of applicant 1's other relative was in a workéand was re-educated for few
years.

The advisor noted that applicant 1 enlisted inRkepublic of Vietnam armed forces in the mid
1960s and he participated in many operations. Heanasted and re-educated for several years
(Annexure 6not provided). His wife and family have been diminated against. His children
have not been allowed higher education. His witernat been allowed a permanent job.



As well, the applicants provided a Statutory Deati@ns from applicant 1's relative referring to
applicant 1's background, a Statutory Declaratromfa family friend who knows applicant 1's
relatives in Australia, a Statutory Declarationnfr@pplicant 1's relative in Australia and
Annexure 6 as referred to in the written submission

Material provided to the Tribunal

The Tribunal received copies of the delegate’ssienj documents provided to the Department
as noted above (folios 1-22), a press release bye&ty International USA (folios 23-28), a
translated document entitle@értificate of Completion of a Prison Sentéhime applicant 1
(folios 29-32) and written submissions, essentislignmarising the applicants’ claims.

HEARING

The applicants appeared before the Tribunal to givelense and present arguments. The
Tribunal also received oral evidence from a fewnestses. The Tribunal hearing was conducted
with the assistance of an interpreter in the Vietese and English languages.

The applicants were represented in relation toefiew by their registered migration agent, who
attended the hearing.

The evidence of Applicant 1

The applicant gave evidence that he does not vasteturn to Vietham as he fears being
persecuted by the local authorities. He statedhbavas jailed for several years and was not
treated like other citizens. He said he was jaiezhrly 1990s for several years. He said he was
jailed because of his profession. The Tribunagdgske applicant what happened to him during
his detention in those years. He said he was daiweonfess his thoughts and he was taken to
prison. He said subsequent to his release, hasggned to stay in the particular city where he
remained under surveillance. He stated that hedadesent weekly at the local council and
monthly at the general council. He said he hatbtso for up to several years after release. He
stated that subsequent to that, he was made taldkte main ceremonies and anniversaries such
as the ¥ September National Celebration. He said he wafbto present and attend those
national ceremonies.

The Tribunal asked the applicant about his family is relationship with the previous regime.
The applicant stated that his family has workedlierprevious government. He said that his
father had worked in a profession mid a 1950s, satipa which he held until early 1960s.
[Information about father's employment deleted:B43He stated that after the communists took
over, his father was taken to re-education campharhssed away in the camp a couple of years
later.

The applicant gave evidence that another relatiae taken to re-education camp and that he
passed away at the camp in the late 1970s. Heagaither relative was also taken to the re-
education camp and passed away at the camp in¥80s. The applicant gave evidence that
another relative currently resides in Australizge d4id this relative had been injured during the
war. The applicant said that his relative semeteducation camp who now in Australia. The
applicant gave evidence that another relative, earias a public servant for the former
Vietnamese government. He said that he too wam@ute-education camp for few years. He
said that this relative is still in Vietham. Thgpéicant gave evidence that this relative wasén th
employment and that he was sent to re-educatiomp ¢anfew years.



The applicant said that all members of his famég been involved with the South Vietnamese
government. The Tribunal asked the applicant Wizgdpened to him personally after re-
education and house arrest. He said he was md¢trequally. He said although he was trying
to behave normally he was made to attend ceremagi@sst his wishes. He said he had to
participate in those ceremonies. He explained #tatach ceremony welcoming foreign
delegates he was made to attend. He said he ecaseintly asked by the police if he had had any
contact with people from overseas. He said hebed that he had to go to the police station in
order to prevent him from having any contact wité foreign delegates.

The Tribunal asked the applicant about his passpdhte applicant stated that he had paid
someone a substantial sum and that the personatidde arrangements for the passport. The
Tribunal asked and the applicant confirmed thatghssport is authentic; he said that it is
genuine but had been obtained through briberyeXained that the passport would not have
been obtained had the family not paid the mondye Tribunal asked the applicant if he knew
how the passport was obtained and the applicateidsthat he did not know.

The Tribunal noted that country information avaiéeto the Tribunal indicates that whilst there
are human rights issues in Vietnam, there is daglib whether individuals who come from
families perceived to be anti-regime, are persecuide applicant stated that he has suffered for
years. He said he had been forced to attend etiebs that he did not want to attend, and he
has been treated unfairly. The applicant statatlttiere is no freedom in communication, or
press. He said mobile phones have to be registeréigtnam.

The applicant gave evidence that his family isistiVietham. He said that few weeks after they
left to come to Australia, the local police wenttbheir home asking about their whereabouts.
The family had to tell them that they had gone ts#alia. He said the police returned later and
ordered the family not to leave the house untiytfeturned to Vietnam.

The Tribunal discussed with the applicant the dosntrentitled Certificate of Completion of a
Prison Sentenddfolios 29-32). The applicant stated that himfly had received the document
and sent it to him from Vietnam.

The evidence of Applicant 2

The applicant gave evidence that he does not waneturn to Vietnam because he fears
persecution by the security forces. He said hepgesecuted in Vietham. The Tribunal asked
the applicant how he was persecuted in Vietnanharsaid he could not enrol at school and had
to finish schooling early. He said he could notspie any further studies because all his
applications had been rejected. He said becaedarhily had been placed in thiel&ck file’
because of their history.

The applicant gave evidence that since he wahabsbe was treated unequally. He said he is
unable to find a job in Vietham. The Tribunal thated one of the claims that has been made in
the application for a protection visa appears teHaeen made by mistake, namely that he had
been arrested and detained in the re-education tangeveral years. The applicant and the

advisor confirmed that this was a mistake. Thdasahapologised for the error.

The applicant gave evidence that he does not waetiirn to Vietnam as there are no rights to
live or work. He said his personal life would lieigk. The Tribunal asked the applicant if he
knew how he had obtained his passport. The applgzad his father had looked after the matter.



Evidence of Witness 1

The witness gave evidence that he wanted to supglative applicant 1. He said he came to
Australiain the late 1980s. He said in mid 19ft@several years he was in jail in Vietham. He
said he was in employment in early 1970s. He satiwhen his father died, he returned to
Vietnam but he was only there for a few weeks. Theunal asked him if anything had
happened to him during that period and he stat&tdnibthing happened to him.

The witness gave evidence when he heard that applichad been imprisoned for several years,
he felt a lot of compassion for him. He said hé&ebes that applicant 1 would encounter
difficulties if he were to return to Vietnam.

Evidence of Witness 2

The witness said that he has not seen applicaot @vier many years since the witness had
escaped from Vietnam. He said that applicantifiéshias been very difficult in Vietham. He
said that he has been hesitant to return to Vietmsime was in re-education camp for several
months in the mid 1970s and after his releaseribéé to obtain work which enabled him to
escape. He said he has never returned to Viethnsaid he would very much like to return to
see his father’s tomb but could not because dhdéine that he had suffered. He said his friends
had told him not to return to Vietnam. He saidttha was granted refugee status by the
Australian government.

Evidence of Witness 3

The witness gave evidence that he wanted to supglative applicant 1. The witness gave

evidence that he came to Australia as a refugebathdever been back to Vietham. He said he
was in the Army and completed the course of arceffi He said he fought against the

communist regime. He said after the communistmegiook over, he escaped from Vietnam.

He said he and his family went to a refugee camaniother country and subsequently the

Australian government accepted them as refugeesald he believed that if applicant 1 were to

return to Vietnam, his life would be at risk.

FINDINGS & REASONS

On the basis of the available information the Tnidlus satisfied that the applicants are citizens
of Vietham and that they are outside that country.

In consideration of the evidence as a whole antherbasis of the available information, the
Tribunal finds that the applicants have a well-fded fear of persecution.

In consideration of the evidence as a whole antherbasis of the available information, the
Tribunal accepts that applicant 1 in late 1980savessted and sent to re-education camp where
he remained for several years and that for thesidvgequent years he was under house arrest
where he was monitored by the Vietnamese authseriti©n the basis of the available
information, the Tribunal is satisfied that subsaajly, applicant 1 has had to unwillingly attend
ceremonies and national celebrations. AlthoughTihieunal has some doubt, the Tribunal
accepts as being plausible that the applicants gpadbstantial sum in order to obtain their
passports, and that subsequent to their departure\fietnam, the Local Public Security went
to their home and questioned applicant 1's famigpuw their whereabouts. The Tribunal



accepts as being plausible that the family memhbdrtb present at the Public Security Office
and that this is because the applicants left Viatmathout notice to the authorities.

In consideration of the evidence as a whole antherbasis of the available information, the
Tribunal is satisfied that applicant 1 has relaiwdno were involved in the previous regime and
that they held senior positions. Specifically, Twdunal is satisfied that:

» Applicant 1’s relative was on a senior position &edwas sent to re-education camp
where he died in the late 1970s.

* One of applicant 1's relatives was in a professiotd he was tortured and passed away
in the re-education camp in the late 1970s.

* One of applicant 1's relatives was a different pssfon, he was classified as an anti-
communist element and he was tortured to deatarmapc

* One of applicant 1's another relative was in a sinprofession and was injured during
the war. He escaped Vietham and came to Austridiehas never returned to Vietnam.

* One of applicant 1's another relative was in a loprefession. He came to Australia
and has never returned to Vietnam.

* One of applicant 1's another relative was a putgicvant and was re-educated for few
years.

* One of applicant 1's other relative was in a workéand was re-educated for few
years.

The Tribunal is satisfied that on the basis ofdtailable information, applicant 1 and various
members of his family have been perceived by tieenti Viethamese regime as having anti-
regime opinions by virtue of their employment amdssociation with the previous Republic of
Vietnam regime. The Tribunal is satisfied thathlaem suffered by the applicant personally, his
father and his relatives, constitutes serious hasnstipulated by the Act. The Tribunal is

satisfied that the serious harm suffered is esalgnéind significantly due to their imputed anti-

regime political opinions.

Although the Tribunal could not find recent repartsnembers of families formerly associated
with the government and/or the armed forces of firener Republic of Vietnam being
mistreated, the Tribunal is of the view that thees not mean that ill-treatment of members of
such families does not occur. Amnesty Internatismaost recent report on Vietnam (Amnesty
International 2006 Socialist Republic of Viet Nan24 May), describes the widespread
restrictions placed on freedom of expression, agson and religious practice, and states that
“[d]espite sizeable prisoner amnesties, politicassldents remained in prisonThe human
rights situation in the Central Highlands and liett access to the area continued to cause
concerr.

The Report said:

Dissidents continued to be held on espionage clafge sharing information and
opinions on political reform and human rights Ve internet. Nguyen Vu Binh, Nguyen
Khac Toan and Dr Pham Hong Son, arrested in 20@2smmtenced to between five and



12 years’ imprisonment, remained in prison at the ef 2005. Dr Pham Hong Son
suffered serious health problems for which he dtl neceive appropriate medical

treatment....Prisoner of conscience Nguyen Dinh ABya former English and history
professor, was released under the prisoner amn&stjnark Lunar New Year in

February. He was arrested in November 1993 andeseetd to 15 years’ imprisonment
for planning an international conference on demagrand human rights. He had
previously spent 17 years in prison without chawgérial for “re-education”.

The US Department of State 20@Bountry Report on Human Rights Practices for 2006 —
Vietnam 6 March, 2007, summarises the human rights situais follows:

....The government's human rights record remainedtigiactory. Some government
officials, particularly at the local level, contied to commit abuses despite a concerted
push by central authorities to address abuse carg;aspecially of religious freedom.
Citizens could not change their government, andipal opposition movements were
officially prohibited and some activists arrestaithough several nascent opposition
organizations were not completely suppressed. Dhergment sought to reinforce its
controls over the press and the Internet. In a fiestances, police abused suspects
during arrest, detention, and interrogation. Prisoanditions were often severe but
generally did not threaten the lives of prison&scurity forces generally operated with
impunity, and there was one credible report of minagudicial killing by security forces.
Individuals were arbitrarily detained for politicalctivities. Persons were denied the
right to fair and expeditious trials. The governrnkmited citizens' privacy rights and
freedom of speech, press, assembly, movement, ssutiaion. The government
maintained its prohibition of independent humarhtgyorganizations. Violence and
discrimination against women persisted, as didtiehichild prostitution and trafficking
in women and children, although the governmentnisifeed its efforts to combat
trafficking. Some ethnic minority groups sufferedcistal discrimination. The
government continued to limit workers' rights, esakly to organize independently

..... Denial of Fair Public Trial

The law provides for the independence of judgedandssessors; however, in practice
the CPV controlled the courts at all levels by nelag effective executive power to
appoint judges. Most, if not all, judges were memmbéthe Communist Party and were
chosen at least in part for their political relidity. As in past years, the entire judicial
system was strongly distorted by political influenendemic corruption, and

inefficiency. CPV influence was particularly notaloh high profile cases and others in
which a person was charged with challenging or hagithe CPV or the state.

..... Political Prisoners and Detainees

There were no reliable estimates of the numbenbfigal prisoners. The government
held at least two political detainees at year's & claimed that it did not hold any
political prisoners. In the past such persons weseally convicted of violating national
security laws or general criminal laws.

.... Civil Judicial Procedures and Remedies



There is no clear or effective mechanism for purguai civil action to redress or remedy
abuses by authorities. Civil suits are heard byraastrative” courts, civil courts, and
criminal courts, which all follow the same procedsiras in criminal cases and are
adjudicated by members of the same body of judgesay assessors. All three levels
were subject to the same problems of corruptiark ¢d independence, and inexperience.
Officials reported that, in theory, a citizen se®kio press a complaint is required first
to petition the officer accused of committing a hamghts violation for permission to
refer the complaint to the administrative courfsa petition is refused, the citizen may
refer it to the officer's superior. If the officer his superior agrees to allow the
complaint to be heard, the matter is taken up kg ddministrative courts. If the
administrative courts agree that the case shoulguisued, it is referred either to the
civil courts for suits involving physical injuryedd@ng redress of less than 20 percent of
health care costs resulting from the alleged abas® the criminal courts for redress of
more than 20 percent of such costs. In practice #téborate system of referral and
permission ensured that citizens had little effectecourse to civil or criminal judicial
procedures to remedy human rights abuses, anddgal £xperts had experience with
the system.

....Elections and Political Participation

The most recent elections to select members dfatienal Assembly were held in 2002.
The elections were neither free nor fair, sincecalhdidates were chosen and vetted by
the CPV's VFF, an umbrella group that monitored afl the country's popular
organizations. Consequently, 90 percent of thegddés were CPV members, and non
CPV members were only nominally independent.

.... Corruption continued to be a major problem.
.... Section 5 Discrimination, Societal Abuses, aradfitking in Persons

The law prohibits discrimination based on gendénneity, religion, or social class;
however, enforcement of these prohibitions wasemewhile many persons formerly
interned in reeducation camps on the basis of aggon with the pre 1975 government
were well integrated into society, some continuedréport varying levels of
discrimination as they and their families soughtess to housing, education, and
employment. In the past some military veteransheffre 1975 South Vietnamese
government and their families faced economic hapdah a result of past employment
restrictions and discrimination. Few of these pttons remained, and the declining
percentage of war veterans belonging to the labord also lessened the incidence of
such discrimination.

The above independent country information supparfsding that there remained serious
human rights issues in Vietnam.

In relation to applicant 2, whilst the Tribunal apts as being plausible that he had to finish his
schooling early, on the basis of the availablenmiation, the Tribunal is not satisfied that he
could not pursue any further studies because slapplications had been rejected due to the
family’s history, or that he was unable to findh jn Vietnam for that reason. However, given
the Tribunal’s conclusions in relation to the apaiit 1 and various members of the family and in



consideration of the evidence as a whole, the Tiabis satisfied that applicant 2 would be
imputed, because of the family’s history, with ameijime political views.

In consideration of the evidence as a whole, thieuhial is satisfied that there is a real chance
that both applicants would suffer serious harmademplated by the Act, in the reasonably
foreseeable future if they were to return to Vietna

In consideration of the evidence as a whole, thieuhal is satisfied that the applicants have a
well-founded fear of persecution. In consideratainthe evidence as a whole and given
independent country information, the Tribunal filaist there is a real chance of harm occurring
to the applicants in the reasonably foreseeabledut they returned to Vietham. The Tribunal

considers that the persecution which the applid@atsinvolves ‘serious harm’ as required by

paragraph 91r(1)(b) of the Migration Act in thahiolves significant physical harassment or ill-

treatment. The Tribunal considers that the applgamputed political opinions are the essential

and significant reasons for the persecution whiely fear, as required by paragraph 91r(1)(a),
and that the persecution which they fear involwesesnatic and discriminatory conduct, as

required by paragraph 91r(1)(c), in that it is betate or intentional and involves selective
harassment for one of the five Convention reasoasiely imputed political opinions.

The Tribunal finds that the applicants have a i@lihded fear of persecution for a Convention
reason.

CONCLUSIONS

The Tribunal is satisfied that the applicants agespns to whom Australia has protection
obligations under the Refugees Convention. Theedfor applicants satisfy the criterion set out
in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioti the direction that the applicants satisfy
s.36(2)(a) of the Migration Act, being persons toow Australia has protection obligations
under the Refugees Convention.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at isithe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's .LD. PMRTAK




