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the direction that the applicant is a person tonwho
Australia has protection obligations under the geés
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Multicultural Affairs refusing an application bydatApplicant for a Protection (Class XA)
visa. The Applicant was notified of the decisiordar cover of a letter and the application
for review was lodged with the Tribunal. | am saéd that the Tribunal has jurisdiction to
review the decision.

The Applicant is a citizen of Bangladesh. He auivn Australia and he applied for a
Protection (Class XA) visa.

RELEVANT LAW

In accordance with section 65 of tlkegration Act 1958 (the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Parts 785 and
866 of Schedule 2 to the Regulations. So far asai®rial, section 36 of the Act provides
that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(a) a non-citizen in Australia to whom the Ministesetisfied Australia has
protection obligations under the Refugees Convarda®amended by the
Refugees Protocol; or

(b) a non-citizen in Australia who is the spouse oepahdant of a non-citizen who:
(1) is mentioned in paragraph (a); and
(i) holds a protection visa.

(3) Australia is taken not to have protection gations to a non-citizen who has not
taken all possible steps to avail himself or hérsieh right to enter and reside in, whether
temporarily or permanently and however that rigbsa or is expressed, any country
apart from Australia, including countries of whittte non-citizen is a national.

(4) However, if the non-citizen has a well-foundedr of being persecuted in a country
for reasons of race, religion, nationality, memhagr®f a particular social group or
political opinion, subsection (3) does not applyetation to that country.

(5) Also, if the non-citizen has a well-foundedirf¢hat:
(@) a country will return the non-citizen to anatheuntry; and

(b) the non-citizen will be persecuted in that ott@untry for reasons of race,
religion, nationality, membership of a particulacil group or political
opinion;

subsection (3) does not apply in relation to th&t-imentioned country.’

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the



‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967°. Australia is a party to the Ganon and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thatétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social graw political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual resigens unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiedhe date of the decision on the
application:Minister for Immigration and Ethnic Affairsv Sngh (1997) 72 FCR 288.

The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantanigar ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thémagon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnthperson and ‘systematic and
discriminatory conduct’. Subsection 91R(2) staked ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thieqrés capacity to subsist;

(e) denial of access to basic services, where the linégatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassméatperson as an individual or as a
member of a group subjected to such harassrdan(Yee Kin v Minister for Immigration
and Ethnic Affairs (1989) 169 CLR 379 per Mason CJ at 388, McHugh429). Justice
McHugh went on to observe @han, at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggthe person is threatened with
harm and that harm can be seen as part of a colisystematic conduct directed for
a Convention reason against that person as anduodivor as a member of a class, he
or she is “being persecuted” for the purposes @CGbnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabisandom but deliberate, premeditated or
intentional, such that it can be described as se&eharassment which discriminates against



the person concerned for a Convention reasonvisaister for Immigration and
Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobave also observed that, in order to
constitute ‘persecution’ for the purposes of thezmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on tiheuonstances, that the government
has failed or is unable to protect the person mstjan from persecution’ (per
McHugh J inChan at 430; see als@pplicant A v Minister for Immigration and

Ethnic Affairs (1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or polltmainion’. Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateeas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’. It should be
remembered, however, that, as the Australian chante observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually msssthose attributes or hold those opinions
or beliefs: se€han per Mason CJ at 390, Gaudron J at 416, McHug3&Minister for
Immigration and Ethnic Affairsv Guo (1997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésgiir of persecution for one of the
Convention reasons. Dawson J sai€han at 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tiear.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retiarhgs or her country of nationalit@han

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasgilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the agapit for refugee status is at risk of

persecution. A fear of persecution is not wellffded if it is merely assumed or if it
is mere speculation.’ (s€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

CLAIMS AND EVIDENCE

In accordance with section 418 of the Act, the Uinidl was given the Department’s file
relating to the Applicant. The Applicant appeabedore the Tribunal to give oral evidence.
The Applicant was unrepresented.



The Applicant’s original application

The Applicant is aged in his mid-thirties. Accargdito the details in his original application
he completed a degree at University many yearsaadde worked in family businesses after
that. He said that following that, he had beenleggal with a company in City C. In a
statement accompanying his original applicationXpplicant said that while still at school
and college (towards the end of school in Bangladies had been involved in the Chhatra
League, the student wing of the Awami League. &ieé that while he had been at a College
in City C briefly he had been elected as an offioller of the college committee of the
Chhatra League during this time and had organigetests to protest against the current
government. He said that he had subsequentlyamather office of the Chhatra League at
another College and he referred to the fact thate@e Ershad had been ousted in 1990.

The Applicant said that at the parliamentary etectiuring that time he had been one of the
chief coordinators of the election campaign of Gdatg A, the Awami League candidate in
the City B constituency. He said that he had giow to door requesting that people vote
for the Awami League and he had ‘created innovaiive creative banners, festoons’,
organised meetings and ‘managed a number of efectimps in the constituency’. He said
that Candidate A had been elected but the Bandiadatonalist Party (BNP) had won the
election. The Applicant said that in that yeahld been elected into a very senior position
of the Area T Awami League. He said that he hawised processions and meetings and
he said that he had been arrested by the polieesaldl that he had been detained by the
police for a few days, that he had been torturetitaat he had been charged.

The Applicant referred to the fact that the Awareague had come to power at the election
on 12 June 1996 but he did not otherwise refeigadie, if any, in this election campaign.
He said that he had been elected as a less séfiber lmlder of the City B District Awami
League at a later time. He referred to the faat tlhhe BNP and the Jamaat-e-Islami had won
the election held on 1 October 2001 but once algaidid not otherwise refer to his role, if
any, in that election. He said that the BNP suggssthad destroyed his family business in
City B soon after. He said that the local BNP leael his supporters had beaten him and
his relative with various objects. The Applicaaidsthat he had been ‘seriously wounded’
and that he was bleeding. He said that the potitieeaP Police Station had refused to accept
the case and had instead placed him in custodgrous charges. He said that he had been
beaten and that he had not been given food or watersaid that his relative had paid a sum
of money to free him.

The Applicant said that soon after he had agaiineca less senior office holder of the
district committee of the Awami League. He saiattie following year they had been
preparing to celebrate Independence Day when tadyken fired on by BNP ‘cadres’ and
his ‘party friends’ had been wounded. He said beahad run with ‘the people’ and had been
lucky to survive. The Applicant said that the ngaér he had been ‘away from my known
place, hiding [in a place in City C]' when seveyaling men with weapons had entered the
home and had harassed and kicked his wife, cabgingerious injury. He said that over a
year later in the evening he had been returniriggeillage in a rickshaw with his friend
who was a long-time Awami League leader when theed/lieen attacked by a group of men
with weapons, one of whom was a BNP activist. &ld that they had killed his friend but
he had merely been tied up. He said that the @bl come and ‘made a general diary of
death asked my people to keep their mouth shutQtherwise | have to face the problem
soon.” He said that they had also filed a falseagainst him.



The Applicant said that he had heard from his figeand relatives that the BNP had given
his name to the Rapid Action Battalion (RAB) whiwd said ‘kills people in the name of
cross fire’. He said that he had had no choicddlgave the country. The Applicant said in
his original application that he had paid a brib@btain his passport, issued in City C. In his
statement he said that he had left Bangladesh anfenths later and had lived in Country D
for a short time. (In fact, according to the stamphis passport, which he produced at the
hearing before me, he travelled to Country D, Eitgnd City F, back to Country D and then
back to City F again before returning to Bangladeshort time later.) He said that while he
had been away his relatives had talked to a higking police officer who had said that for a
large sum of money he would ‘help me clear my néno@ the case and | can live freely in
Bangladesh’. He said that this had been why he¢tadned but he said that he had ‘stayed
hiding for [a short time] in relatives house’ ahat the officer had advised him to leave the
country for a while.

The Applicant said that he had gone to a neighbgurountry by road but according to the
stamps in his passport he entered there soonaaftereturned almost immediately. He said
that the BNP administration had ‘advised the padlcceatch me and put me in jail or kill me’.
He said that a relative had bribed an ‘immigrapaofice officer’ to help him to leave from an
exit of City C. He said that he had gone to Coubtragain. According to the stamps in his
passport he left Bangladesh and travelled to CgutrHe returned to Bangladesh a short
time later. It was on this trip that he was grdritee visa he used to travel to Australia,
issued in Country D. (According to a note on thep&rtmental file the Applicant told an
officer of the Department what his employment wad who employed him in City C, that

he was in Country D to expand business opportsnérel that he wished to visit Australia on
his return journey to Bangladesh.) In his statentes Applicant did not refer to the fact that
he had returned to Bangladesh again before ledwimfe last time soon after and again
travelling to Country D from where he came to Aab#, as set out above, a short time after
that. In his statement he said that he had leairadthe white clothes police’ had gone to
his office and had forced his boss to fire him othge they would cancel his licence and put
him behind bars. He said that he feared beingepated if he returned to Bangladesh.

The Applicant’s evidence given to the Tribunal

In a typewritten statement accompanying his apptingor review the Applicant said that
the delegate of the Minister had misunderstooalaisns although he did not particularise
this assertion. He said that the delegate hadortidered the prevailing situation in
Bangladesh and that leaders and activists of thendii.eague were facing systematic
persecution in Bangladesh. The Applicant subsefusuabmitted a bundle of press reports
(not all of them complete) relating to attacks omaini League members in Bangladesh.
Under cover of a letter he produced three pagéseof)S State Departme@ountry Reports
on Human Rights Practices for 2005 in relation to Bangladesh and a press report sioge
that Bangladesh was a new regional hub for tetropsrations. The Applicant subsequently
submitted further press reports and the like (agairall of them complete) relating to bomb
blasts and attacks on Awami League members in Bdegh, public distrust of the chief
election commissioner and the conduct of the ccase in relation to the assassination of
Sheikh Mujibur Rahman in 1975. The Applicant adsbmitted:

» A copy of a recent undated letter faxed from Badesdn purporting to be from Mr K,
a politician and stating that the Applicant is kmote him, that he is a very active and
promising Awami League leader, that during oneigaméntary election he was in
charge of a number of ‘election camps’, that hedllad around Mr K’s constituency



urging people to vote for him, that he worked vather leaders and political activists
to deliver political speeches, that he advertigedvr K ‘with the banners, festoons,
and leaflets’, that Mr K has been informed thatienber of false cases have been
filed against the Applicant and that the Applicaiit be persecuted if he returns
home now; and

» A letter on letterhead in Bengali, purporting taov@deen signed recently also by Mr
M, a senior official, and faxed from Bangladeshrsatfier, stating that the Applicant
is known to Mr M ‘politically and socially’, thatédhwas involved in politics since his
students days, that he was in fact a ‘renownediatitin the region, that before
leaving Bangladesh he was one of the less serficedfolders of the district
committee of the Awami League, that a number cfdalases were filed against him
and that if he returns home now he will be persstut

At the hearing before me | asked the Applicant Wwheanyone had assisted him when he had
prepared his original application to the Departnadritmmigration for a protection visa. The
Applicant said that he had done it by himself.otad that it was fairly obvious that he had
been assisted by a person who is a lawyer andeeggsmigration agent. | noted that that
person had witnessed the Applicant’s signatureigmiiginal application, he had certified

the copy of the Applicant’s passport which had b&gmmitted with that application and the
most recent communication which the Tribunal haetireed from the Applicant had been
faxed from the office where that person worked e Applicant said that person was a
political figure in the Awami League. He said thatimes he met him and discussed the
political situation in his country and he said thathad asked that person for his advice. The
Applicant said that all the answers in his origiapplication were correct and complete and
that the statement accompanying that applicaticarately reflected his claims for refugee
status.

The Applicant said that he had his family in Baniglsh. He said that his wife and child

lived in City C as did his siblings and that anottedative lived sometimes in City B and
sometimes in City C. He said that another siblimed in City B. He said that his siblings in
City C both had businesses: these were descrilfeApplicant confirmed that he himself
had completed his degree and in which year. Hérooed the College where he had studied
although the degree had been awarded by the Urtivef<City C. He said that for some
years he had worked in a family business in Citaf] described what he did. He said that
after this he had worked in another family businatso in City B, doing other work. He
confirmed that from that time until the year h¢ B&angladesh he worked and he described
the work he was doing in City C. He said from whyears he had lived at an address in a
suburb of City C. He said on which dates he hahlteding here and there, in relatives’
houses. | noted that he had still been workingisatast job. The Applicant said that they
had fired him because of political pressure busdid that this had been after he had come to
Australia. He said, however, that he had not wottkere all the time: he gone there at times.

The Applicant said that he had first become invdlirepolitical activity in his student days.
He said that no other members of his family hadlzetive although they supported the
Awami League. The Applicant said that he had menffice holder of the Chhatra League,
the student wing of the Awami League, at his @stlege. He said how long he had held
this position. He said that he had then held aeratffice of the Chhatra League at his next
College, also for a similar period. He said thééwa years later he had held a very senior
position of the Awami League in Area T. He said the had held this position for several
years. He explained that in Bangladesh the palisgstem did not function in the same way



as in Western societies and elections for suchtipasiwere not necessarily held regularly.
He said in which year he had become a less sefiioe diolder of the City B District Awami
League. He said that he had become this again geats later but that there had in fact
been no break. He said that his membership hadreeewed in this period. He said that he
was still a less senior office holder now, everutifohe was in Australia. He said that he
would continue to hold that position unless hegesd or they held a meeting.

| noted that the Applicant had said in the statdraenompanying his original application
that he had been involved many years ago in tfetietecampaign in his local constituency.
The Applicant said that he had worked for Candidgtsaking banners and ‘festoons’, he
had gone from house to house encouraging peopietédor the Awami League candidate
and he had delivered lectures to encourage peopet¢ for their candidate. He said that he
had told people that the Awami League would brimginitialisation of democracy, it would
build roads and houses, it would ensure their obidjot a better education, it would
eliminate poverty and it would bring more jobs fioeem. | noted that these appeared to be
the sorts of things any political party would premito do. The Applicant said that he had
told the voters that the Awami League was the palgy which supported secularism and
that the other parties put religion first. He sesjgd that the other parties took advantage of
illiterate Muslim people by telling them that thevAmi League was a non-Islamic party.

The Applicant said that in one election campaignhAlwami League had had better grounds
to inform the people because the BNP had beenvargment. He said that the Awami
League had told the voters that they were the pghatwould give them freedom and
secularism. He said that corruption was a big lerabin Bangladesh and that the BNP
Ministers had made millions of dollars through lesb The Applicant said that in that
election campaign he had been in charge of electhomps which he said were like election
booths. He said that he had also made bannehg&cgone house to house, he had delivered
lectures and he had implemented the decisionseateéhtral committee. He said that he had
worked mainly in his local constituency but he la¢égb helped with the campaign in other
places. He said that they had taken his suggestegarding advertising and campaigning
needs. He said that Candidate A had stood agdurs ilocal constituency and had won and
that his opponents had been opponents from the@MRrom the Jatiya Party.

The Applicant said that in the later election caigpde had again been involved in
advertising, making festoons and banners, and dgbiae door to door asking people to vote
for the Awami League candidate. He said that tredlate on this occasion had been Mr K
who was a very moderate person and an educateohperie said that Mr K was Candidate
A’s relative and that he was also very close tal@heasina. He said that Sheikh Hasina
had made him a member of the presidium. He saiddd#fore Mr K had been elected to
parliament he had been a businessman and hadedtsa kenior government position. The
Applicant said that Mr K’s main opponent had stasdan independent. He said that this
opponent had been a member of the Awami Leagukduliteft the party and had stood as an
independent. The Applicant agreed that his loeat svzas an Awami League stronghold. He
said that one reason for this was that there wéseat Hindu voters and another reason was
where one candidate had come from. He said thahi®reason the opposing parties would
be prejudiced against someone simply because drag &rom there.

| asked the Applicant what problems he claimedaweehhad as a result of his involvement in
political activity. He referred to his claims ohen they had burned his family’s business
and on 26 March 2003, on Independence Day, theyppaded fire on an Awami League
gathering and he had been lucky to survive. He saiwhat date he had been hiding at a



house in City C when some people had come thekengdor him. He said that they had
harassed his wife and had kicked her and thatresudt of this she had a serious injury. The
Applicant said that he had been in hiding becauséfl had not been safe. He said that he
had not in fact been living at the address in aigubf City C all the time until the date he
had previously stated. He said that the BNP anthd&e-Islami cadres had been looking for
him and spying on him and the police had also beeking for him. He said that he had
hidden in the houses of friends and relatives.s&ld that all of the Awami League leaders
were facing the same problems. | noted that thenewstill in Bangladesh and the Applicant
was here. The Applicant said that not everyonethaepportunity to escape. He referred to
the killing of the former Awami League MP, AhsamailMaster, and the killing of the former
finance minister, Shah A M S Kibria. | noted thitK had almost been killed in the
grenade attack on a rally in City C in recent tirhashe continued to travel outside the
country with Sheikh Hasina and to return to Bangidd The Applicant said that Mr K had
his own bodyguards and that he was a very rich man.

| referred to the Applicant’s evidence in the stagéat accompanying his original application
that while the BNP Government had been in poweréen 1991 and 1996 he had been
arrested by the police during this time. The Apght said on which date this had been. He
said where he had been arrested and at which affitee Awami League in City C. He
confirmed what he claimed he had been charged télnad been held in police custody for
some days and he had been tortured while in custbli@ysaid that they had charged him
with those charges to destroy his political profilenoted that the BNP Government had been
in power since 1991. The Applicant said that emehnary Awami League workers had
been harassed. He denied that he had done whathgeen charged with doing. The
Applicant initially said that the charge was stianging’, then that it had in fact been taken
away or withdrawn.

| referred to the Applicant’s evidence that the ifgrhusiness had been destroyed and in
which year. The Applicant said that his family Hetl a shop. He said that this was separate
from the family businesses for which he had wonkbith had been in another location. He
said that he believed that the shop had been bummigcbecause of his political activities.

He confirmed that he claimed that the police atRHeolice Station had charged him with a
serious charge against him. He initially said th& charge was still active but he said that

he had not had to go to court in relation to thargh because it was politically-motivated.
However he subsequently said that his relativeldndubd the police to make the charge go
away. He said that if the police did not raisdnarge sheet then the matter did not go to
court.

| referred to the Applicant’s evidence that notgago he had been attacked when he had
been returning to his village in a rickshaw. letbthat the Applicant had said that his friend
had been killed but that he himself had only bésthap. The Applicant said that they had
intended to kill him. He said that he had lostsmausness but he had been told
subsequently that the rickshaw-puller had runhowse close by to get help. He said that
people had come with various weapons. | notedithia¢ attackers had had time to tie the
Applicant up they would presumably have had timkilichim if this had been their

intention. The Applicant suggested that he hachtheeky. He said that the attackers had run
away because of the shouting. | noted that thdiégout had said that on this occasion the
police had filed a case against him. The Applicg#in said initially that this charge was
still there but he then said that once again thea/gaid money to the police not to raise a
charge sheet in relation to the matter so it hategway.



| asked the Applicant why he said that he had bddave the country. The Applicant
referred to his evidence that he had been toldhisatame had been placed on the RAB list
and that the RAB killed people in the name of cifoes He said that he feared the RAB
more than the BNP and the Jamaat-e-Islami. Hetbatdis friends and family had advised
him to leave the country to save his life. | notdten the Applicant had obtained his
passport but he had not left Bangladesh until sormeths later. The Applicant said that it
had taken time to get a visa. | noted that heduae to Country D, City F, and City E, on
this trip and | asked him what had been the purpbsiee trip. The Applicant said that it had
been just to stay away from his country. | askied\why he had returned to Bangladesh if he
had feared being persecuted. The Applicant saidhé loved his country and that it was a
beautiful country. He referred to his evidence tha relatives had talked to a police officer
who had arranged for his name to be removed frantigh

| noted that the Applicant had then gone to a rteagihing country, but only very briefly.

The Applicant said that this had just been fordaifety. He said where he had remained. He
said that the police officer whom his relative Ipadd had told him to go to the neighbouring
country and then, almost immediately, had told that he could come back. | noted that the
Applicant had left Bangladesh again soon aftertzaatigone to Country D and | asked him
what had been the purpose of this trip. The Applicaid that it had again been to save his
life. He said that when the pressure had mounggolld left the country and then when he
had been advised that it was safe he had returnneated that the Applicant had told the
Australian Consulate in Country D which had grarited a visa that he was there to expand
business opportunities. The Applicant agreedhlkdiad said this but he said that it had not
been true. He said that he had had to lie in dalsave his life because his life had not been
safe in Bangladesh.

| noted the date that the Applicant had obtaineddustralian visa but he had then returned
to Bangladesh again soon after. The Applicant saitihe had again been advised that he
could come back. He said that he had been thirtkiaighe could live with his family and
build up his career in Bangladesh. | put to theligant that the fact that he had repeatedly
returned to Bangladesh cast doubt on whether heddseing persecuted in Bangladesh. The
Applicant referred again to his evidence that blatives had bribed a police officer and he
said that it had been a difficult choice for hirmtake to leave the country. | asked him if
there was anything further he wished to add bdfalesed the hearing. He said that if he
went back they would kill him. He referred to flaet that it was election time and he said
that the BNP did not want any Awami League actsvistremain in Bangladesh. He said that
the caretaker government and the chief electiomaigsioner were BNP supporters. He said
that they were putting pressure on his family dreddituation would be very bad for him.

After the hearing the Applicant produced to thebtinal further press reports and the like
(again not all of them complete) in relation to tugrent dispute between the BNP and the
Awami League with regard to the caretaker goverrirastablished to run Bangladesh prior
to the forthcoming elections.

Background

According to the US State Departmern@suntry Reports on Human Rights Practices for
2004 in relation to Bangladesh:

‘Bangladesh is a parliamentary democracy, with énqoawers exercised by the Prime
Minister. Khaleda Zia, leader of the Bangladeshdwelist Party (BNP), became



Prime Minister following parliamentary elections2001, deemed to be free and fair
by international and domestic observers. The 20€dtiens, supervised by a nonparty
caretaker government, took place in a climate ofaghic violence and isolated
irregularities. The higher levels of the judiciatigplayed some degree of
independence and often ruled against the Governmewever, the judiciary was
subject to influence from the executive and théslagure. Lower judicial officers

were reluctant to challenge government decisionssarffered from corruption.

The Home Affairs Ministry controls the police anaramilitary forces, which have
primary responsibility for internal security. Thergy is responsible for external
security but also occasionally has been given domsscurity responsibilities. The
Government created a new police unit, the RapidoAdBattalion (RAB), composed
of personnel from different law enforcement andusiég agencies, including the
military, to deal with violent criminals. The ciiah authorities maintained effective
control of the security forces. The RAB and seguntces committed human rights
abuses and were rarely disciplined, even for eguesgactions. Police were often
reluctant to pursue investigations against peraffiimated with the ruling party, and
the Government frequently used the police for maitpurposes. Members of the
security forces committed numerous serious hungigiabuses.

The Government’s poor human rights record worseaed the Government
continued to commit numerous abuses. Security $ocoenmitted a number of
extrajudicial killings. The police; the paramiliyaorganization, Bangladesh Rifles
(BDR); the auxiliary organization, Ansar; and thaitary deputed to the RAB used
unwarranted lethal force. Police often employedessive, sometimes lethal, force in
dealing with opposition demonstrators, and policgé RAB personnel routinely
employed physical and psychological torture duangsts and interrogations. Prison
conditions were extremely poor and were a contiiguactor in some deaths in
custody. Police corruption remained a problem. Neadl abuses went unpunished,
and the climate of impunity, reinforced by 2003is¢agion shielding security forces
from legal challenge of their actions, remaine@osis obstacle to ending abuse and
killings. Violence, often resulting in deaths, waapervasive element in the country’s
politics. Supporters of different political parti@sd often supporters of different
factions within one party, frequently clashed wettch other and with police during
rallies and demonstrations.’ (US State Departnféomntry Reports on Human Rights
Practices for 2004 in relation to Bangladesh, Introduction)

In its Country Reports on Human Rights Practices for 2005 in relation to Bangladesh the

US State Department said that the government’s hurghts record remained poor. It
referred to the death of the former finance mimiated Awami League leader Shah AM S
Kibria in a grenade explosion on 27 January 20@btha grenade attack on an Awami
League rally in Dhaka in August 2004 among otherdi@ents of political violence. It also
referred to the fact that the authorities used@e&4 of the Criminal Procedure Code and
section 86 of the Dhaka Metropolitan Police Ordoeato detain people on false charges as
punishment for the expression of views criticaboflifferent from the government. It said
that the government used sections 54 and 86 te$harad intimidate members of the political
opposition and their families. It said that it waicult to estimate the total number of
persons detained for political reasons but thatynaaivists were charged with crimes and,
although defendants in most cases received bail séiveral days or weeks, the dismissal of



wrongful charges or acquittal took years (US SEpartmentCountry Reports on Human
Rights Practices for 2005 in relation to Bangladesh, Introduction and Sexdid.a, Arbitrary
or Unlawful Deprivation of Life, and 1.d, Arbitrarrest or Detention).

FINDINGS AND REASONS

As | indicated to the Applicant in the course dof thearing before me, there are aspects of his
evidence which I find it difficult to accept. Mosobtably, it is difficult to accept his account

of the attack on him where he claimed that theckées intended to kill him, given that, as |
put to the Applicant, if his attackers had timeiéohim up then they undoubtedly had the

time and opportunity to kill him. Moreover, altrgiuthe Applicant claims that he had to
leave the country to save his life, he repeateeliyrned to Bangladesh. He went to other
places, returning very soon after, he visited gmaouring country around the same time but
returned to Bangladesh after only a very short tiamel he went to Country D again in that
period, returning to Bangladesh once again soa@m.aft

The Applicant said at the hearing before me thdtdtereturned to Bangladesh on these
occasions because he loved his country, it wasatibgl country, he had been advised that it
was safe for him to return and he had been thinttiaghe could live with his family and

build up his career in Bangladesh. As | put toAlpglicant, | consider that the fact that he
repeatedly returned to Bangladesh casts doubt ethehhe feared being persecuted in
Bangladesh. The Applicant referred to his evidaheg his relatives had bribed a police
officer and he said that it had been a difficulbicle for him to make to leave his country. He
also said with regard to the various charges whe&klaims were brought against him that on
each occasion his family had paid the police toerthk charges go away.

| consider that there is a considerable elemeskafjgeration in the Applicant’s claims
regarding the problems he had as a result of ki@dvement in politics. However | accept
the Applicant’s account of his involvement in thev#@mi League and in particular that he
was involved in the election campaigns in his |ladattorate over a number of years. At the
hearing before me the Applicant demonstrated a keuhye of the candidates involved in
these elections and | accept that he was at |zt enough to Mr K for him to be prepared
to sign a letter on his behalf. | accept thatehera real chance that even someone with a
relatively low level of involvement in the Awami ague like the Applicant may face
persecution for reasons of their political opininrBangladesh. | have referred above to the
independent evidence suggesting that the Governnasnisused its powers to persecute
opposition activists. | consider that there igal chance that, in the current political climate
in Bangladesh, something like this could happethé¢oApplicant in the future if he were to
return to Bangladesh and to resume his active wavoént in the Awami League (as | accept
he would do). | accept, therefore, that thererisah chance that the Applicant will be
persecuted for reasons of his political opiniohdfreturns to Bangladesh now or in the
reasonably foreseeable future.

| consider that the persecution which the Applidaats involves ‘serious harm’ as required
by paragraph 91R(1)(b) of the Migration Act in titahvolves a threat to his life or liberty or
significant physical harassment or ill-treatmehtonsider that the Applicant’s political
opinion is the essential and significant reasortiierpersecution which he fears, as required
by paragraph 91R(1)(a), and that the persecutiaohiite fears involves systematic and
discriminatory conduct, as required by paragragR(2)(c), in that it is deliberate or
intentional and involves his selective harassmenafConvention reason, namely his
political opinion. Since the Government of Banglsldl is responsible for the persecution



which the Applicant fears | consider that theraaspart of Bangladesh to which he could
reasonably be expected to relocate where he wauste from the persecution which he
fears.

| find that the Applicant is outside his countryrationality, Bangladesh. For reasons given
above, | find that he has a well-founded fear ohtpg@ersecuted for reasons of his political
opinion if he returns to Bangladesh now or in thasonably foreseeable future. | find that
the Applicant is unwilling, owing to his fear of igecution, to avail himself of the protection
of the Government of Bangladesh. There is notimrige evidence before me to suggest that
the Applicant has a legally enforceable right tteeand reside in any country other than his
country of nationality, Bangladesh. | thereforadfihat the Applicant is not excluded from
Australia’s protection by subsection 36(3) of thet fseeApplicant C v Minister for
Immigration and Multicultural Affairs[2001] FCA 229; upheld on appeMjnister for
Immigration and Multicultural Affairsv Applicant C (2001) 116 FCR 154). It follows that

| am satisfied that the Applicant is a person t@mbAustralia has protection obligations
under the Refugees Convention as amended by thig&sf Protocol. Consequently the
Applicant satisfies the criterion set out in paegar 36(2)(a) of the Migration Act for the
grant of a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.
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