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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the
Minister for Immigration and Citizenship to refusegrant the applicant a
Protection (Class XA) visa under s.65 of Migration Act 1958the Act).

The applicant, who claims to be a citizen of Badgkh, arrived in Australia
and applied to the Department of Immigration anikz€nship for a
Protection (Class XA). The delegate decided toseto grant the visa and
notified the applicant of the decision and his egwrights by letter.

The delegate refused the visa application on teeslibat the applicant is not
a person to whom Australia has protection obligetionder the Refugees
Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision
under s.411(1)(c) of the Act. The Tribunal findattthe applicant has made a
valid application for review under s.412 of the Act

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied
that the prescribed criteria for the visa have lssdisfied. In general, the
relevant criteria for the grant of a protectionavége those in force when the
visa application was lodged although some statujaslifications enacted
since then may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is
that the applicant for the visa is a nhon-citizeirstralia to whom the
Minister is satisfied Australia has protection ghlions under the 1951
Convention Relating to the Status of Refugees anded by the 1967
Protocol Relating to the Status of Refugees (tagethe Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part
866 of Schedule 2 to the Migration Regulations 1994

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongetterally speaking, has
protection obligations to people who are refugeedeadined in Article 1 of
the Convention. Article 1A(2) relevantly definesefugee as any person
who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is
outside the country of his nationality and is ueatn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
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11.

12.

13.

14.

15.

16.

a nationality and being outside the country offbisner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition imuanber of cases, notably
Chan Yee Kin v MIEAL989) 169 CLR 37%pplicant A v MIEA1997) 190
CLR 225,MIEA v Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000)
201 CLR 293MIMA v Haji Ibrahim(2000) 204 CLR IMIMA v Khawar
(2002) 210 CLR 1IMIMA v Respondents S152/20@®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for
the purposes of the application of the Act andrégilations to a particular
person.

There are four key elements to the Convention defm First, an applicant
must be outside his or her country.

Second, an applicant must fear persecution. Uné&R¢1) of the Act
persecution must involve “serious harm” to the agapit (s.91R(1)(b)), and
systematic and discriminatory conduct (s.91R(1)(Ehe expression “serious
harm” includes, for example, a threat to life delity, significant physical
harassment or ill-treatment, or significant ecorohardship or denial of
access to basic services or denial of capacitamo & livelihood, where such
hardship or denial threatens the applicant’s céypéuisubsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed
against a person as an individual or as a membeegodup. The persecution
must have an official quality, in the sense that ifficial, or officially
tolerated or uncontrollable by the authoritiesheff tountry of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it
may be enough that the government has failed emable to protect the
applicant from persecution.

Further, persecution implies an element of motorabn the part of those
who persecute for the infliction of harm. People persecuted for something
perceived about them or attributed to them by thersecutors. However the
motivation need not be one of enmity, malignityotiter antipathy towards
the victim on the part of the persecutor.

Third, the persecution which the applicant fearsinte for one or more of
the reasons enumerated in the Convention definitrace, religion,
nationality, membership of a particular social grau political opinion. The
phrase “for reasons of” serves to identify the wadton for the infliction of
the persecution. The persecution feared need naxtlbbyattributable to a
Convention reason. However, persecution for mdtmbtivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at
least the essential and significant motivationtlfi@r persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a¢amtion reason must be a
“well-founded” fear. This adds an objective reqment to the requirement
that an applicant must in fact hold such a feapefson has a “well-founded
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18.

fear” of persecution under the Convention if thayd genuine fear founded
upon a “real chance” of persecution for a Convensitpulated reason. A
fear is well-founded where there is a real substhbasis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is
not remote or insubstantial or a far-fetched poksibA person can have a
well-founded fear of persecution even though thesgmlity of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her
fear, to avail himself or herself of the protectmfrhis or her country or
countries of nationality or, if stateless, unableunwilling because of his or
her fear, to return to his or her country of forrhabitual residence.

Whether an applicant is a person to whom Austfas protection
obligations is to be assessed upon the facts geiist when the decision is
made and requires a consideration of the mattesiation to the reasonably
foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department file CQ8&/67090, with the
protection visa application and the delegate’ssienj and the Refugee
Review Tribunal (RRT) file 0804820, with the revieyplication.

Theapplicant appeared before the Tribunal to giveewig and present
arguments. The Tribunal hearing was conducted thelassistance of an
interpreter in the Bengali and English languages.

Department file CLF2008/67090

21.

22.

The applicant stated in his protection visa apgibbcethat he was a citizen of
Bangladesh, He stated that before he came to &iaskre lived in Dhaka.
The applicant stated that he completed many ydaduzation and he
subsequently ran his own company for about a det¢#elsubmitted a partial
copy of his passport which was issued by the gawent of Bangladesh.

The applicant claimed that in Bangladesh he waslvad with the Awami
League (AL) and he was targeted by the opposinigigalparties of the
Bangladesh Nationalist Party (BNP) and the Jamdsiaeni (JI). The
applicant claimed that when he established his lowginess he had to
affiliate himself with one of the political partiesherwise he would face
trouble from hooligans and miscreants. He statatlih aligned himself with
the AL because his father was involved with theypand he disliked the
BNP and the JI. The applicant claimed that heBaftgladesh because “the
BNP and Jamaat-e-Islami with the direct cooperatiolaw enforcing
authorities tried to confiscate and occupy” hissimess and tried to kill”
him. He stated that they “continuously intimidatéath and “threatened to
kill” him. The applicant stated that he was afrtidt the same parties and the
police will harass him if he returns to Bangladekhstated that he was
person of particular interest to fundamentalistenfithe Jamaat-e-Islami

party.



23. The applicant claimed that when the BNP won govemrm 2001, with the
support of JI, his business suffered looses anglasesubjected to
intimidation by business rivals who were affiliat@dh the government. He
stated that he was a successful businessman buattiva®NP came to power
he had difficulty getting government contracts.dti@med that his business
was destroyed and he tried to negotiate with kiesi He claimed that they
were not interested in his proposal. The applictaimed that they
threatened, harassed, and humiliated him.

24. The applicant claimed that once when he was attgralbusiness meeting
BNP and JI contractors sent “goons” to the meedtngrget him. He stated
that some of his older colleagues were able to bamerhe applicant claimed
that the following month he was attacked by misateavho hit him with and
threatened to kill him if he did not “behave prdgérHe stated that they
wanted him to leave the business so that they agetldhore contracts. The
applicant stated that persons witnessing the attaekvened and took him to
hospital.

25. The applicant claimed that after the two attacksloged to another part of
Dhaka to be safe from the persons who were taigéim. He stated that
despite his attempts to avoid difficulties with ifoal opponents he did not
wish to abandon his business activities becausatidoeen very successful
at it. He stated that he attempted to get conttagtshe BNP and Jl found out
what he was doing and they tried to kill him. Hatstl that his opponents
came to his house screaming and looking for himstdeed that he hid in his
house until they left. The applicant claimed thneyt “put some false cases
against” him.

26. The applicant claimed that before he left Banglhdbe caretaker
government had control of the country and “theytsthto chase the
miscreants and corrupted people from differenttfjaf the country and
without consideration” He stated that some persontheir list were arrested
and some killed in crossfire.

27. The applicant claimed that in Bangladesh he wilkitled by rivals in
business and politics. He claimed that the autiesrihay target him because
and they have the “list” of persons who have “aesexcriminal case” against
them and his name is on that list. He stated tifettrrent government was
arresting citizens arbitrarily, including the leeslef the AL and the BNP. He
stated that his political ideology was against amentalists and he had to
leave Bangladesh to save his life.

28. The delegate found that the applicant’s difficitie Bangladesh related to
his business activities rather than his politid&alogy. The delegate was not
satisfied that the applicant’s difficulties in Baadesh were Convention
related.

RRT file 0804820

29. The applicant did not provide any new informatioittmthe review
application. The Tribunal received a submissiomftbe applicant. He stated
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31.

that he was a political leader with the Bangladidbio League (the youth
wing of the AL). He repeated his claim that he wasiccessful business
person until the BNP and JI came to power in 2B6{&Lstated that his
association with the AL meant that he could no &amgpmpete for
government business He stated that when he prdtestevas attacked three
times by persons seeking to kill him. The applicdaimed that when their
activities failed to stop him they filed false cassainst him. He stated that
some of his colleagues informed him of the falssesao he relocated to
another part of Dhaka to save his life.

The applicant stated that when the caretaker govemhcame to power he
hoped his life would be saved but the situatiorabee more dangerous for
him and he was forced to flee to Australia He ckdnthat the caretaker
government will not give him protection. The appht stated that he could
not be safe by internal relocation as he “canna$oaably be expected to
suppress the exercise of [his] inalienable humgimtsiin order to avoid being
subjected to persecutory treatment”.

The applicant argued that the delegate’s decisiasincorrect because the
decision-maker failed to recognise that all higiclilties in Bangladesh
related to his leadership position with the JubadiLee. He stated that if he
was not a follower of the AL he could run his besis without fear or
interference. The applicant stated that he coutgpprmvide evidence of his
involvement in politics because he fled to savdifesand he could not take
all his belongings with him. He stated that hissaduent attempts to contact
his political colleagues in Bangladesh failed archbsumed they were in
hiding. He stated that he was still trying to ge¢erence from his political
leaders.

The hearing

32.

33.

34.

The applicant stated that in Bangladesh he wasigaily active with the
Jubo League and he was targeted by political opgerand later the interim
government because of his political views. He st#tat he left Bangladesh
because he was on the “second list” of persong @riested for corruption.
He stated that the police came to his house setmeras seeking to find him
but his father told them that he did not know wheeaevas. The applicant
stated that he was forced to move around Dhakediol ahe authorities. He
stated that he subsequently organised his joum@ystralia and he fled the
country before the police could find him.

The Tribunal commented that in his written stateterthe Tribunal he
indicated that he was fleeing life-threatening @rale by the BNP and the JI
rather than corruption charges under the interimegamnent. The applicant
stated that he did not know who was behind thecpdiarassment. He stated
that it may have been his BNP and Jl opponentsmay have been the
interim government targeting him because he waseaaiith the AL.

The Tribunal asked the applicant how he wrote higtem submissions to the
Department and the Tribunal He stated that a frierate his submission to
the Department but he later discovered that thtersent contained many
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errors. He stated that his submission to the Tabwas written by another
friend and it was a more accurate account of m@inistances. He stated that
he described his circumstances to a friend anddhee friend wrote his story
in English.

The Tribunal commented that the applicant was thtoing claims at the
hearing which had not been included in his wrika@tement to the Tribunal.
The Tribunal commented that he had not indicateat po the hearing that he
was targeted by the interim government for corauptiHe stated that he told
his friend about his difficulties in Bangladesh big friend told him not to
present everything in the statement as he woulé havwopportunity to
provide his full story at the hearing. The Tribunainmented that he had
been misinformed and there was an expectatioraghiaicants would present
their claims fully and consistently throughout girecessing of their
application. The Tribunal indicated to him that &nese he did not provide a
consistent account of his claims, and he was intwd) claims at the
hearing, the Tribunal will have to consider whethemwas exaggerating or
fabricating claims to enhance his protection vispliaation. The applicant
stated that he was telling the truth

The applicant stated several times during the hgadhat the BNP and the JI,
and their associates in the business communitye seeking to destroy his
business and kill him. He stated that at times &g f@rced to move or hide in
Dhaka. The Tribunal commented that the BNP waiuagy from 2001 to
2006 and during that period they effectively hadtom of the police force
and were able to influence the judiciary. The Tnllucommented that if
indeed he was a person of adverse interest totiedhd the Jl, and they did
want to kill him or prevent him from doing businggsey would have done it
while they were in power. The Tribunal commenteat tie was not killed,
and his business still functioned during that fyear period, which indicates
that he was not a person of particular interegh¢dBNP, the JI, or their
associates. The Tribunal commented that the applaggpeared to be
exaggerating the harm he faced during that peaahhance his protection
visa application. The applicant stated that hefalg life-threatening harm
while the BNP was in power.

The Tribunal noted the applicant’s claim that tHewas targeted by the
current government and commented that reportsnergéindicate that this is
not the case. The Tribunal commented that inforwnaftiom external sources
indicates that political violence has decreasediogntly since the caretaker
government came to power because it has restrct@dties which in the
past have led to serious violence between the pwitical parties. The
applicant stated that he is now more vulnerabRangladesh than before
because there is a false case against him andlh®thave access to justice
while the interim government is in control The Tnital asked the applicant
to describe the nature of the false case. He sthgedvhen he was physically
attacked by political opponents, during the BNPryethey accused him of
being the perpetrator.

The Tribunal referred to information from extersalrces relating to the
current political situation in Bangladesh The Tnhunoted an assessment by
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the Department of Foreign Affairs and Trade (DFRUP7,DFAT Report

No. 723 — Bangladesh: RRT Information Request: BZ3D9g 1 November,
which stated that there “has been a marked reductithe level of
politically-motivated violence, including retaliati against opponents
throughout Bangladesh since January when the dwaeetaker government
was sworn in” The Tribunal noted that DFAT advisledt the BNP was
having internal difficulties and it had split infactions while the AL
remained united.

The Tribunal referred to a report by the Bangladaginan rights
organization Odhihar which reported that duringgtege of emergency the
authorities killed 134 persons. The Tribunal ndteat four of those persons
were AL members while eight were members of the B{@élhihar 2007,
240 Days of State of Emergency: The Governmentnesyséct the due
process of lawSabrang website, 9 September). The Tribunal cantedehat
the number of persons killed during the state oémg@ancy is concerning.
However, it noted that relative to other groupsaciety, the AL was not a
major target. The Tribunal noted that this repgrCalhihar suggested that
the AL received less attention from the authoritiesn other political parties.

The Tribunal referred to the latest US Departmé@tate human rights
report on Bangladesh and commented that this répdidates that political
violence has decreased substantially under themugovernment (US
Department of State 2008puntry Reports on Human Rights Practices —
2007, ‘Bangladesh’, 11 March). The Tribunal commenteat the report did
not support his claim that the government was targéAL members or
demonstrating preferential treatment for BNP sufgyer The Tribunal noted
that according to the US Department of State, niagly level officials
detained during the state of emergency were wisletpected of corruption
and had credible charges of corruption pendingrsgjinem (supra, Section
1: Arrest and Detention). The Tribunal noted thamnlan rights have been
restricted during the state of emergency in Bareghdut the political
activities were continuing.

The Tribunal noted the applicant’s claim that tb@eynment was preventing
AL supporters from expressing their views. The tinal commented that
freedom of expression has been limited by the atigevernment but the
information from external sources indicates thditigal activity continues in
Bangladesh and that party members have opportsi@itid venues to express
their views. The Tribunal referred to the followirgports: ‘Barring BNP
other political party offices open’ 200@nited News of BangladeshO
September; ‘Bangladesh lifts ban on indoor polita¥)7, Press Trust of
India, 9 September; and ‘Bangladesh party splits overmedemands’ 2007,
Reuters 15 September. The Tribunal commented that thegsarts describe
an active political scene in Bangladesh despitedbgictions imposed by the
caretaker government during the state of emergdrey Tribunal noted that
the government is gradually lifting restrictions political activities.

The Tribunal commented that information from exsétisources indicates
that the current government was investigating alitcases from the
previous governments with a view of determining thiee they had merit or
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if they were politically motivated false cases. Thréunal referred to an
assessment by DFAT which found that “the curreme@&ker Government
has been reviewing cases filed during the peridgseavious governments,
including both the BNP (1991-1996 and 2001-2006)) tue Awami League
(1996-2001), with the view to identifying those easvhich have been either
politically motivated or filed under false pretesc&/here a case has been
determined to be politically motivated or falseg ttharges may be dropped”
(Department of Foreign Affairs and Trade 20DFAT Report No. 744 —
Bangladesh: RRT Information Request: BGD32@&MDecember). The
applicant was asked if the false case against asrbkeen investigated or
dropped. The applicant stated that he will be &ekeand killed by the current
government.

The Tribunal commented that the International GrGroup (ICG) released
an assessment of the political situation in Banggadon 28 April 2008,
which essentially indicates that the AL is wellggd to win the next election.
The report further indicates that the interim gowveent has set itself an
ambitious reform agenda to deal with endemic cdrongn Bangladesh,
electoral reform and removing political influencerh state institutions,
including the civil service. The report indicatbattthe major parties in
Bangladesh continue to “remain highly personalesed centralised around
their founding families”. The report indicates ttia¢ AL has remained
popular and viable during the interim governmeritthe BNP and other
political parties have split into factions (Intetioaal Crisis Group 2008,
Restoring Democracy in Bangladegtsia Report no.151, 28 April).

The Tribunal commented that recently local goveminedections were held
in Bangladesh and the AL was the best performintydBBC News

‘Awami League win B’desh election’, 5 August 2008he Tribunal
commented that political conditions are more faabler now for the AL than
at any time since the party lost government taBN® in 2001. The Tribunal
asked the applicant if these conditions have imgaddvs own individual
circumstances. The applicant stated that poliactvists were prevented
from expressing their views and there was no freedbexpression in
Bangladesh. The Tribunal commented that the repeftsred to above did
not support his view and the information indicatieat AL supporters were
free to express their views without adverse intdres the authorities.

The Tribunal asked the applicant if he was actiith the AL in Australia.

He stated that he was involved with the AL in AaB&. He stated that he
went to a conference organized by the AL. He wasasvho was currently
organizing AL activities in Australia and what adties were taking place.
He stated that he did not know because he haddablea and he had taken
two painkillers on the day of the hearing. He stateat he was concerned
about his father in Bangladesh which further irgertl with his memory. The
Tribunal commented that if he was genuinely invdlvath the AL in
Australia he would have had some details regartfiadeadership of the
group and its activities in this country. The Tmialilcommented that a more
plausible explanation for his lack of knowledgearting AL activities in this
country would be that he has not been involved #ighgroup and he did not
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know what they were doing or who was organizingrtaetivities. The
Tribunal commented that he appeared to have fabddae claim to enhance
his application.

The Tribunal noted that the applicant had been lentalprovide any
documentary or external evidence to support hisrctaat he was a member
of the AL or the Jubo League. The applicant stétet he has not been able
to contact anyone in the AL in Bangladesh He sttatihe could not obtain
any official documentation from the AL in Banglatlée confirm his
involvement with the party. The Tribunal commentieat the AL is a fully
functioning party in Bangladesh and it was notidifit to contact the party
from Australia by telephone. He stated that thereénommittee was easy to
contact but not his branch. The applicant statatllie has been unable to
provide any documentary evidence regarding hisliement with the party
because he could not speak to anyone from his lrdme Tribunal
commented that if he was a member of the party panticularly if he held a
leadership position with the Jubo League, it wddsle been an easy matter
for him to obtain a letter from the AL in Banglatiés confirm his
involvement. He stated that he was not involvedhwhe central committee
and he has not been able to contact anyone frotodasbranch. The
Tribunal commented that in its view members ofAlhecan easily obtain
letters from the party to verify their involvememtether they were involved
with the central committee, a local branch, or vaitte of the youth wings of
the party. The Tribunal commented that a more jeiseason for the lack
of documentation or other corroborative evidengmrding his involvement
with the party was that he was not a member ofAther a prominent Jubo
League member. The Tribunal commented that it wbalk to consider
whether these claims were fabricated to enhancagpkcation. The
applicant repeated claims already provided anddiedsthat he gave a
truthful account of his circumstances in Bangladesh

The Tribunal commented that information from ex&isources discussed at
the hearing indicated that political activities weontinuing in Bangladesh,
despite the restrictions imposed during the stagrergency, and in a safer
environment. The Tribunal commented that the AL tiiesmost powerful
and popular it has been since 2001. The Tribunalnecented that if the
Tribunal accepts that he was involved with the Ahd that he is still
involved with the AL, it may find that his fear birm by political opponents
and the interim government is not well-founded.

The applicant stated that he feared that he woellddbained and charged
with corruption by the interim government. The Tmial commented that the
government launched its anti-corruption campaigor@amately 13 months
before he left the country and it was the Tribunalew that if he was
genuinely a person of interest to the authoritesvbuld have been detained
during that period. He stated that the police dilaatch him because he was
effectively in hiding in Dhaka. The Tribunal comnted that this was another
new claim introduced at the hearing. The Triburmshmented that the

interim government had plenty of time and oppottuto detain him if he

was indeed a person of interest to the police.Tiritminal stated that the lack



of action taken against him would suggest that &e mot a person of interest
to the interim government. He stated he was origbeond list” of persons
to be detained for corruption.

49. The Tribunal asked the applicant if he was involiredorrupt activities in

Bangladesh. The applicant replied he was not irecin corruption but he
was a businessman and he had to make a livingTfibenal commented
that the US Department of State report referreabtmve indicated that the
persons who were detained after the interim goventroame to power had
credible charges of corruption pending against tiEme Tribunal
commented that if indeed he was suspected of ciiorupe would have to
answer to those charges. The Tribunal commentédeiipimate prosecution
by a government with regards to a person who hes leplicated in illegal
activities is not a matter that commonly attrabts protection of the
Refugees Convention He stated that he could netwedair treatment in
Bangladesh. The Tribunal commented that informdatiom external sources
referred to earlier in the hearing indicates thase charged with corruption
have legitimate cases against them and the govertrimage been
investigating those cases and dealing with themhsi®uld. The applicant
stated that there is no justice in Bangladesh.

50. The applicant stated that if the AL was in powerheld safely return to

Bangladesh. He stated that until the AL wins gowregnt he does not dare
return to Bangladesh. He stated that the interisegunent could hold on to
power for years on the pretext of dealing with aption. The applicant
stated that while the current government was ingrdve could not safely
return to Bangladesh because he feared the audisaaitd political
opponents. He stated that the false case coulddmbagainst him. The
Tribunal commented that under the interim governrpelitically motivated
false cases are being investigated and with thizui@able development in
Bangladesh he could be cleared of the chargeddieid the accusations are
false and he does have a politically motivatedefalsse against him The
applicant stated that he still faces problems ingéadesh.

FINDINGS AND REASONS

51.

52.

The applicant claims to be a citizen of Banglad@ste Tribunal accepts this
claim. He claims that his political opponents mngladesh the BNP and the
Jamaat-e-Islami, with the cooperation of the autiest tried to confiscate and
occupy his business and kill him after the BNP caongower in 2001. He
claims that from 2001 until 2006 when the BNP dmeldl shared power in
Bangladesh, he was continuously harassed and e liée-threatening harm by
political opponents and the authorities. He claiihad during that period he was
physically attacked and harmed on three occasigpeisons associated with
his political opponents. He claims that when hipapents could not find him
they filed false cases against him. He claimslieat a person of particular
interest to fundamentalists from the Jamaat-e-lsparty.

The applicant claims that he was an active memb#ecAL. He claims he was
a leader of the Jubo League and targeted by thedRhe JI because of his
prominent status in the Jubo League. He claimsithBangladesh he will be
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killed by rivals in business and politics withowtass to protection. He claims
he was forced to move and hide within Dhaka to étioé persons targeting him
which included political opponents and the authesitHe claims that his
political opponents in the BNP and JI may seekiltdkn if he returns to
Bangladesh.

He claims that the authorities assisted his paliti@ponents to target him. The
applicant further claims that the current governnvah seek to imprison and
persecute him because of his involvement with théH& claims that he has
been falsely accused of involvement in corruptind Be is fearful that the
authorities will detain and may kill him for thessasons. The applicant claims
that he will not have access to protection and fienat be able to defend
himself against the charges.

The applicant claims that he will be prevented frexpressing his political
views in Bangladesh and he will not be able toipigete in political activities of
his choice. He claims he has been involved withAtwami League in Australia.

The Tribunal does not consider it appropriate ke tan overly stringent
approach to questions of credibility but neitheesld consider it appropriate to
accept all claims uncriticalljRandhawa v Minister for Immigration, Local
Government and Ethnic Affai(4994) 52 FCR 437 per Beaumont J at 451,
Sivalingam v Minister for Immigration and Multicutal Affairs (MIMA)
(unreported, Federal Court of Australia, O'Confyanson, & Marshall JJ, 17
September 1998Rruliah v MIMA (unreported, Federal Court of Australia,
Marshall J, 1 October 1997) at&ellamuthu v MIMA1999) 90 FCR 287 per
Hill J at paragraph 40. The Handbook on ProcedamesCriteria for
Determining Refugee Status, suggests that it egtfently necessary to give the
applicant the benefit of the doubt... [but onlyedft. all available evidence has
been obtained and checked and when the examisatis$ied as to the
applicant's general credibility. The applicantaetents must be coherent and
plausible, and must not run counter to generallywkmfacts” (United Nations
High Commissioner for Refugeddandbook on Procedures and Criteria for
Determining Refugee Staiu992, Geneva, paragraphs 203 and 204).

The Tribunal is not satisfied that the applicamtvded a truthful account of his
circumstances in Bangladesh or in Australia. Thbural accepts that the
applicant supported the AL when the party was wwgxo and that his support led
to government contracts and a successful busiiéssTribunal accepts the
applicant’s claim that when the BNP came to powaed during their
administration, his business was not as succeasfiilhad been when the AL
held government. However the Tribunal has formedvibw that the applicant
greatly exaggerated the harm he faced in Bangladasie period when the BNP
was in power from 2001 to 2006. The Tribunal is setisfied that he was a
person of particular or adverse interest to the BiR@ JI, fundamentalists, their
associates, or the authorities

The Tribunal does not accept as credible the agptfic claim that while the
BNP and the JI were in power in Bangladesh, betv28&1 and 2006, the
government, the authorities, or persons assocwitidhe government, sought
to kill him or destroy his business. The Triburiabtk that if the government
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wanted to either seriously harm the applicant ctrdg his business they would
have done it while they were in power. The Tribusmatepts that the applicant
had difficulties with business competitors aftex BNP came to power and that
on three occasions he was physically attacked guhat period. However, it
finds that those difficulties relate to his busmestivities rather than a particular
interest by the government or anyone associatddthé government to harm
him for political reasons. The Tribunal has forntled view that the applicant’s
difficulties in Bangladesh, while the BNP was inyaw, related to his business
activities rather than his political opinion. Thablunal does not accept as
credible the applicant’s claim that he was a perdfdnterest to the BNP
government, or anyone else, for political reasdhe Tribunal finds that the
applicant fabricated the claim to enhance his appbn.

The applicant claims that his opponents in the BiR@ JI, business rivals, and
fundamentalists, sought to harm or kill him in Beagsh because he was a
prominent member of the Jubo League. The Tribucasts that the applicant
supported and still supports the AL. However, igsloot accept that he was a
prominent or influential member of the party. Thibilinal does not accept as
credible the applicant’s claim that he attractedeaske interest of the BNP or the
Jl or anyone else because of his involvement vaghJubo League or the AL.
The Tribunal has formed the view that the applicaas not an active member or
an activist with either organisation. The Tribufiatls that if indeed the
applicant was involved with the AL, in any capagchyg would have been able to
provide some external corroborative evidence tdyars involvement with the
party. The Tribunal considered the applicant’srol#hat he has been unable to
contact the AL in Bangladesh. He claims that higipal associates in
Bangladesh have all gone into hiding. However raftasidering information
from external sources referred to earlier, the 0mdd has formed the view that
the AL, and its youth wing, is a fully functioninarty as it was before the
interim government came to power. The Tribunal ditisat the AL and the Jubo
League in Bangladesh are easily accessible byttetepor other electronic
means. The Tribunal finds that the applicant hasren able to provide any
corroborative evidence regarding his involvemerihwlie AL or the Jubo
League because he was not a member of the ALeadef of the Jubo League.
The Tribunal finds that the applicant fabricateesth claims to enhance his
protection visa application and the Tribunal doesatcept as credible the
applicant’s claim that he was a prominent or acthember of the AL or any of
its affiliated groups in Bangladesh.

The applicant claims that he has been involved thighAL in Australia.
However, when the Tribunal asked him to providexdetegarding the AL in
Australia, he had no details to provide. The apyplicstated that he suffered
memory loss because he had a headache and he xi@ssargarding his father
in Bangladesh. However, the Tribunal finds thataerplausible reason for the
applicant’s lack of knowledge regarding AL actiggiin Australia is that he has
not been involved with the AL in Australia. The Buinal does not accept as
credible the applicant’s claim that he has beeplired with the AL in Australia.
It finds that the applicant fabricated the claimetthance his application.



60. The applicant claims that a false case was lodgddsopponents in
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Bangladesh while the BNP was in power. He claims/ag accused of
physically attacking his political opponents Heirria the police were
seeking to find and arrest him regarding the fabsse. However, the Tribunal
has formed the view after considering all the infation provided by the
applicant regarding his circumstances and acts/iieBangladesh while the
BNP was in power, that the authorities did not destiate any real interest
in either catching him or punishing him for theegkd crime. Despite the
applicant’s claim that he moved around Dhaka tadatiee authorities, his
evidence indicates that he maintained his busiaetsgties during that time,
and it would have been an easy matter for the aitigsoto locate and detain
him if indeed that is what they wanted to do. Thi&dnal finds that the
authorities had the opportunity to find and detam applicant if they had a
genuine interest in dealing with the false casensgydaim. The Tribunal finds
that the applicant greatly exaggerated the intefestonstrated by the
authorities regarding the false case against himmTrribunal does not accept
as credible the applicant’s claim that the authewiin Bangladesh were
seeking to detain and punish him in relation twktipal false case which
had been lodged by his opponents.

The Tribunal finds that the matter of the falseecagainst the applicant, if
indeed the authorities have any interest in pugsthie matter, can now be
dealt with properly by the current government. Thibunal accepts advice
by DFAT that “the current Caretaker Government lbeen reviewing cases
filed during the periods of previous governments|uding both the BNP
(1991-1996 and 2001-2006) and the Awami LeagueG9@1), with the
view to identifying those cases which have bedmeeipolitically motivated
or filed under false pretences” and where “a caselddeen determined to be
politically motivated or false, the charges maydbepped” (Department of
Foreign Affairs and Trade 200DFAT Report No. 744 — Bangladesh: RRT
Information Request: BGD3265% December). The Tribunal is satisfied that
if the applicant has a false case pending againstladged by political rivals
during the BNP government, he can have that cassiigated and dropped
under the improved conditions introduced by theenirgovernment.

The applicant claims that he will be arrested aag tve killed by the current
government because he is accused of being impdicateorruption. He
claims that he will not be able to defend himgdifwever, after considering
the applicant’s description of his circumstancetha 13 months before he
left Bangladesh, the Tribunal has formed the vieat the authorities and the
government did not demonstrate any real intereapprehending or
mistreating the applicant regarding corruptionardny other reason.
Information from external sources indicates thatgbvernment anti-
corruption drive began soon after they came to p@and those who were
suspected of corruption were detained during 200@.applicant claims that
there is a second list of suspects and he is driishaHowever, the Tribunal
finds that the interim government was in powerdpproximately 13 months
before the applicant left the country and durirgf theriod it had identified
and arrested those implicated in corruption. Thbulral finds that if the
applicant was a person of interest to the govermnymegarding any real or



alleged involvement in corruption, he would haverbarrested and
investigated before he left the country. The Traduinds that the applicant’s
fear in this regard is not well-founded.

63. The Tribunal considered the applicant’s claim thate is a second list of
persons to be arrested in Bangladesh in relati@otwption. He claims he is
on that list and he fears that he will be detaimegbrisoned, or killed, by the
current government. The Tribunal finds that theliagpt has no real
evidence to support his claim that a list existthat he is on it. The Tribunal
finds that it is either mere speculation on hig gaat such a list exists or he
has fabricated the claim to enhance his applicatiorither case, the
Tribunal finds that if the applicant was indeedeaspn of concern to the
authorities in Bangladesh, or a person at riski@fsh by the authorities in
Bangladesh, the authorities would have arresteddnidhdealt with the matter
in the 13 months after they came to power.

64. The Tribunal has noted the applicant’s claim thatpolice came looking for
him but that his father told them that he was het¢. He claims that he was
able to flee the country before he was detainecclaiens that he moved
within Dhaka to avoid detection. The applicant altsaied that he was
politically active and still doing business unté teft for Australia. The
Tribunal finds that if he was a person of particuderest to the authorities
in Bangladesh he would have been detained andw#hlin the 13 months
after the interim government came to power. Theunal is not satisfied that
the applicant was a person of adverse interestetaathorities in Bangladesh
at the time when he left the country and it is sadisfied that he will be a
person of adverse interest to the authorities imgBadesh if he returns there
in the reasonably foreseeable future.

65. The applicant claims that the current governmetdngeting the AL and he
will not be able to express his political viewsBangladesh. However, the
Tribunal finds that these claims are not suppobtethformation from
external sources discussed with the applicanteah#aring. The Tribunal has
formed the view after considering information frexternal sources that the
interim government is not targeting the AL or itgoporters and finds that
citizens of Bangladesh are able to express théditiqad opinion without
adverse interest from the authorities. The Tribunzed noted that during the
state of emergency the government imposed restmgdn political activity.
Nevertheless, even at the height of the restristitme AL was still
functioning and its members had opportunities agrtbes to express their
views. The Tribunal finds that if the applicant iés to express his political
opinion in Bangladesh he will be able to do so withadverse interest by
either the authorities or political opponents. Thiunal is satisfied that with
the reduced levels of political violence since ititerim government came to
power it is now safer for citizens of Bangladesletpress their political
views than it has been while the BNP and the Ald lgelvernment. The
Tribunal finds that the applicant’s fear that hél e prevented from
expressing his political views, or harmed if he glas not well-founded.

66. The applicant claims that the current governmefitnei protect him from the
harm he anticipates in Bangladesh from politicaapents and the authorities.
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The Tribunal finds that the applicant has greatigggerated the risks he faces in
Bangladesh from political opponents and the autilestiThe Tribunal finds that
conditions in Bangladesh have improved since ttexim government came to
power and the political targeting which was commader the previous BNP
and AL governments has decreased significantly uthgiecurrent government.
The Tribunal accepts the advice of DFAT that tHeees been a marked
reduction in the level of politically-motivated V&mce, including retaliation
against opponents throughout Bangladesh since da(2@07) when the current
caretaker government was sworn in” (DFAT 20DFAT Report No. 723 —
Bangladesh: RRT Information Request: BGD3241Bovember). The Tribunal
has formed the view after considering informatioont external sources referred
to above, that BNP and AL members cannot targdt aa®asily as they did
previously. The Tribunal is satisfied that the emtrgovernment has no
preference for either party and it has demonstriditatiit is determined to reduce
political violence in Bangladesh. The Tribunal aisfied that a reasonable level
of protection by the state is now available tazeitis of Bangladesh who wish to
express their political views. The Tribunal is sadid that the applicant will have
access to protection by the state if he wishegpoess his political views. The
Tribunal finds that the applicant’s fear that hdl wot have access to protection
by the state in Bangladesh, or that he will beedéhtially treated by the
authorities in Bangladesh because he supportsithes Aot well-founded.

The Tribunal considered the applicant’s claim thefore the interim government
took office he was attacked and beaten on threasomes. He indicated that the
attacks were motivated by business rivalry and spyppolitical views. The
Tribunal has rejected the applicant’s claim thatgolitical opinion was a
motivating factor in the attacks. However, the Trial does accept that he was
physically attacked on three occasions while trymgbtain government
contracts during the BNP administration. The Tridwaccepts that if the
applicant had a good working relationship with pinevious AL government he
would have struggled to obtain contracts undeBiR® government.
Nevertheless, the Tribunal has formed the view tt@fttacks against him
related to business rivalries involving governmaaritracts while the BNP was
in power. The Tribunal finds that the circumstanatgch existed when those
attacks took place no longer exist. The Tribunaksfied that with improved
conditions under the interim government the appliedll not be prevented

from competing for the available work and he wk e at risk of attack from
business rivals. The Tribunal finds that the agpltovas not attacked by
business rivals after the current government canp@wer and it is satisfied that
he is not currently, or in the reasonably foreskeflure, at risk of attack by
business rivals in Bangladesh.

Accordingly, the Tribunal finds that the applicalates not have a well-founded
fear of persecution in Bangladesh for reasons lifigad opinion or any other
Convention reason.

CONCLUSIONS

69. The Tribunal is not satisfied that the applican iperson to whom Australia

has protection obligations under the Refugees Quiore Therefore the



applicant does not satisfy the criterion set o 86(2)(a) for a protection
visa.

DECISION

70. The Tribunal affirms the decision not to grant #pplicant a Protection
(Class XA) visa.

| certify that this decision contains no inforneetiwhich might identify the
applicant or any relative or dependant of the &jpli or that is the subject of
direction pursuant to section 440 of tegration Act 1958.

Sealing Officer's I.D. PRDRSC
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