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In the case of Kayav. Germany,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Mr  C.L. Rozakis, President
Mr L. LOUCAIDES,
Mrs E. SEINER,
Mr K. HAJIYEV,
Mrs R. AEGER,
Mr  D. SPIELMANN,
Mr S.E. EBENS judges
and Mr S. NELSEN, Section Registrar
Having deliberated in private on 7 June 2007,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 3103%) against the
Federal Republic of Germany lodged with the Couadar Article 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Turkish national, Mr Erkiaya (“the applicant”),
on 21 August 2002.

2. The applicant, who had been granted legal \aa represented by
Ms |. Baysu, a lawyer practising in Mannheim, GemypnaThe German
Government (“the Government”) were represented hgirt Agent,
Mrs A. Wittling-Vogel, Ministerialdirigentin, of the German Ministry of
Justice. The Turkish Government exercised its righhtervene (Article 36
8§ 1 of the Convention and Rule 44 § 1 (b)).

3. The applicant alleged, in particular, a viaatiof Article 8 of the
Convention in that he had been expelled from Gertaattory following a
criminal conviction.

4. By a decision of 11 May 2006 the Court declatieel application
partly admissible.

5. The applicant and the German Government ed&ath fiurther written
observations (Rule 59 § 1). The Chamber havingdeeciafter consulting
the parties, that no hearing on the merits wasiredRule 59 § 3n fine),
the parties replied in writing to each other's obatons.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE
6. The applicant was born in 1978 and lives iaribul in Turkey.

1. General background

7. The applicant was born in Mannheim in Germanmlgere he lived
with his parents and his younger sister and at@nsiehool. On an
unspecified date the applicant's brother died ia@mdent. His parents have
been lawfully resident in Germany for more thamtyhyears. According to
the applicant's submissions, he visited Turkey amgp or three times
during his holidays.

8. On 19 May 1994 the competent authorities grhnibe applicant a
permanent residence permit.

9. On 31 January 1996 the Mannheim public prosecdiscontinued
juvenile-delinquency proceedings brought againstaghplicant for grievous
bodily harm.

10. In 1998 the applicant completed his appresiige as a car
mechanic. In July 1998 he worked for three or f@aeks in Turkey.

2. Proceedings for criminal offences

11. On 27 January 1999 the applicant was arrested subsequently
detained on remand.

12. On 8 September 1999 the Mannheim District COumtsgerich
convicted the applicant of two counts of attempgdravated trafficking in
human beingsversuchter schwerer Menschenhandeleveral counts of
battery and aggravated battergcliwere geféhrliche Koérperverletzyng
procurement ZAuhéltere), purchasing illegal drugs Efwerb von
Betaubungsmitte)p two counts of drunken driving and two counts of
insulting behaviour and sentenced him to three syeard four months'
imprisonment. The District Court found that betwedune 1998 and
January 1999 the applicant had forced his formempato surrender the
main part of her earnings acquired through prasitu To that end, he had
used physical violence, on one occasion kickingwbenan's face with his
shod foot. In January 1999 the applicant — togewidr two accomplices,
including his former partner — had attempted on tegasions to force
another woman into prostitution. The applicant Arsdmale accomplice had
intended to use the earnings to finance their ypkaed their drug
consumption.

13. To that end, the applicant and his accomplices first locked the
woman in. Later on, the applicant had encouragsddnmer partner to beat
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the woman and her sister, who had aided her resistdn the applicant's
presence and with his explicit consent, both worhad been punched at
least ten times in their face.

14. The applicant was also found guilty of havingchased five grams
of cocaine on one occasion, together with one aptiog) and of having
insulted several police officers. In view of thectfahat the applicant had
been twenty years old when committing those offereed that there was
no indication of retarded development, the Dist@durt did not apply
juvenile but adult criminal law.

15. When assessing the applicant's sentence,istrecDCourt treated as
mitigating factors the fact that the applicant nadorevious convictions and
that he had confessed to the offences during thm mepceedings. It
emphasised, however, that the applicant had addtieadriving force in
carrying out the crimes committed jointly againsé tsecond victim. The
District Court further noted that the applicant haated with “incredible
brutality” (unglaubliche Brutalitgt towards his second victim, after having
already exploited his former partner. The applidead taken around 48,000
German marks from the latter without leaving her tlecessary resources to
cater to her own and her child's needs, his irdartteing to use the money
for alcohol, drugs and other purposes of his owme District Court put
special emphasis on the exceptional brutality wittich the applicant had
exploited his former partner. Lastly, it considetbd degree of disdain he
had shown towards the police officers. Only theliappt's confession had
prevented the District Court from imposing a pris@mtence of more than
four years, which would have meant relinquishing #xamination of the
case in favour of the Regional Court.

3. Expulsion proceedings

16. On 23 November 1999 the Karlsruhe Regional eBawent
(Regierungsprasidiujnordered the applicant's expulsion to Turkey. #sw
announced that he would be deported on his refeaseprison.

17. Although the applicant was born in Germany poslsessed a valid
residence permit, the Regional Government considdrat his conviction
for several serious offences made it necessarypel enim under section
47(1) and (3) and section 48(1) of the Aliens Asuglandergesetz see
“Relevant domestic law” below) for serious reasaefating to public
safety. Regard being had to the reasons givenh®rapplicant's criminal
conviction, his expulsion was necessary in therasieof general deterrence
(Generalpravention

18. The Regional Government also considered tpécant's expulsion
justified in this particular case because there avaggh risk that he would
continue to pose a serious threat to public saféhe seriousness of the
offences committed by the applicant demonstratesl Hgh criminal
potential and his violent disposition. His crimirafences showed that he
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was not willing to respect the rights and dignifyhes fellow human beings.
These factors led to a serious danger of recidivigenhebliche
Wiederholungsgefalr

19. The Regional Government further found that teplicant's
expulsion was proportionate and complied with Aeti@ § 2 of the
Convention. The applicant was a single adult andlccde reasonably
expected to live in Turkey. He had not submitteg¢y amidence that his
parents depended on his support. His parents woeléh a position to
maintain contact with him by way of visits and eaofging letters.

20. On 3 January 2000 the applicant applied to Kelsruhe
Administrative Court Yerwaltungsgericht for judicial review of the
expulsion order. He statedhter alia, that his parents — especially his
mother, but also, to a lesser degree, his fativeere suffering from serious
depression caused by the earlier loss of theirrosb@. The applicant's
current situation had aggravated their conditiobliging them to seek
medical treatment. His deportation might cause rhigther to suffer a
complete psychological breakdown. He was, moreoneagdy to undergo
social training and to come to terms with his formakohol abuse. With
respect to his prospects in Turkey, the applicaged that he spoke only
colloquial Turkish and had but limited writing dkiin that language.

21. In a judgment of 24 February 2000 the Admiaiste Court rejected
the applicant's motion. It concurred with the rewsg set out in the
expulsion order to the effect that there were sidfit indications that the
applicant would continue to pose a danger to pulnider and safety. The
alleged hardships suffered by the applicant's psreid not justify a
different assessment of the facts.

22. The applicant subsequently applied for leaveppeal. In a letter of
10 January 2001 he submittéater alia, that he had been born in Germany,
where he had gone to school and received vocatioa@ing. His whole
family lived in Germany. He further submitted tHs did not have any
connection with Turkey and that he had poor knogtedf the Turkish
language. His expulsion would lead to the destonctif his family.

23. On 7 March 2001 the Baden-Wirttemberg Admriaiste Court of
Appeal {erwaltungsgerichtshpfrefused the applicant leave to appeal. It
found, firstly, that the applicant's submissiongeveot capable of raising
serious doubts as to the correctness of the Adtratiige Court's judgment.
Furthermore, he had not established that an appmal be justified on the
ground of the legal complexity of the subject nratliewas obvious that the
interference with the applicant's right to resplecthis private and family
life, as guaranteed by Article 8 of the Conventiovgs justified under
paragraph 2 of that Article, regard being had intipalar to the serious
danger of recidivism.
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24. On 5 April 2001 the applicant was deportednfiorison to Turkey.
The remaining third of his prison sentence was esoded in view of his
deportation.

25. On 7 April 2001 the applicant lodged a consithal complaint. On
12 February 2002 the Federal Constitutional Casitting as a panel of
three judges, refused to accept the applicant'splzont for adjudication.
That decision was served on the applicant on 2iuaep 2002.

4. Further developments

26. On 20 May 2002 the applicant married a Gernaional of Turkish
origin, who lives in Germany. On 28 December 200&h#d was born to
the couple.

27. On 16 September 2002 the applicant requestédve a time-limit
placed on his exclusion order. On 19 July 2004 Klaglsruhe Regional
Government limited the period of validity of thepdipant's exclusion order
until 5 October 2006, i. e. five years from theedaf his deportation. The
limitation was subject to the condition that theplagant was to submit
evidence that he had not committed any further ioamoffences and that
he was still married to his German wife, that heswia submit a hair
analysis proving that he did not consume drugsthatdhe was to reimburse
the expenses incurred in connection with his dejpiort.

28. On 11 April 2006 the Karlsruhe Administrati@®urt rejected the
applicant's application for judicial review aimet farther shortening the
time-limit set to his exclusion order.

29. By the end of February 2007, the applicant s@$ residing in
Turkey.

[I. RELEVANT DOMESTIC LAW

30. The rights of entry and residence for foreifgngere governed until
31 December 2004 by the Aliens Actuslandergesefz and from
1 January 2005 by the Residency A&tifenthaltsgesetz

31. By section 47(1), point 1, of the Aliens Aet,foreigner is to be
expelled where he or she has been sentenced taimum of three years'
imprisonment for having wilfully committed one owone criminal offences.

32. If a foreigner was born in Germany and is wsgession of a
permanent residence permit, he or she may onlyxpelled if serious
reasons relating to public safety and order justifg expulsion (section
48(1)). Generally, this will be the case where isect47(1) applies
(Regelausweisung

33. Pursuant to section 8(2), an alien who has leeelled is not
permitted to re-enter German territory. This effeah, as a ruleir{ der
Rege), be limited in time upon application. A similaropision is contained
in section 11 of the Residency Act.
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34. According to section 44 (1) no.1 of the Aligkt and section 51 (1)
no. 5 of the Residency Act, an alien's residencenpeexpires on issue of
an expulsion order against him.

35. Section 85 of the Aliens Act, as in force frdmJuly 1993 until
31 December 1999, provided as follows:

“(1) An alien who applies for naturalisation betwethe age of 16 and 23 shall be
naturalised provided that he or she

1. loses or relinquishes his or her former natidyal
2. has been legally residing in Germany for eigerg,

3. has attended a school for six years, includirigast four years of attendance at
a school providing general education, and

4. has not been convicted of a criminal offence.

(2) There shall be no entitlement to naturalisatifothe alien does not possess a
residence permit. Naturalisation may be denielddfe is a ground for expulsion.”

36. Section 27 of the Residency Act provides thatsidence permit is
to be granted for reasons of family reunion. Bytisac28, a residence
permit is to be granted to a German national's spauw minor child, or to
the parent of a minor German national in order ¥®rese parental
authority.

THE LAW

37. The applicant complained that his expulsiot Vialated his right to
respect for his private and family life under A8 of the Convention,
which reads as follows:

“1. Everyone has the right to respect for his aevand family life, his home and
his correspondence.

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

1. The applicant's submissions

38. The applicant submitted that his expulsion hddrfered with his
rights under Article 8 under the limbs of both ate and family life. This
interference was disproportionate in view of thet fdnat he had lived his
whole life in Germany, that he had not maintaineyl @ontact with Turkey
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and that his family relied on his support. Being tiidest son, he played a
special role in the family. He had only poor knodge of the Turkish
language, as his parents originated from Bosnia ttwed family spoke
Bosnian at home. This was not disproved by thetfedthe had sent letters
in Turkish to his mother from prison, as he hadtaded the letters in
German to his Turkish cellmate.

39. He further pointed out that both his pareras heen suffering from
depression since his brother had died in an actisieveral years earlier.
The applicant's presence was essential for theili-bgeng. In that
connection, he submitted a medical certificate &ldy 2000 attesting that
both his parents were being treated for depresasoa result of his current
personal circumstances.

40. With regard to his criminal conviction, thepipant emphasised that
he had been only twenty years of age at the tintbeobffences and that he
had been addicted to drugs. He further pointed that he had not
committed the offences on his own, but jointly wahmore experienced
co-offender.

41. The offences had all been committed durindn@tsperiod of not
more than six months. Apart from that convictio had no criminal
record, as the juvenile proceedings which had lmBecontinued when he
was seventeen years old could not be taken intouatcn the present
proceedings. He had come to terms during his detentith the reasons
why he had committed the offences, and did not passk to public safety.
He further alleged that the domestic courts hadedaio carry out a
thorough assessment of the risk of his re-offendihg had not committed
any further offences during the five years follogims expulsion.

42. Even if allowed re-entry to Germany on theigxpf the period of
validity of his exclusion order, he would not ragdiis former residence
status. He would only obtain a limited residencenpie which he would
lose if he separated from his wife within two ye&o#owing re-entry.
Furthermore, he would be compelled to serve theanmater of his prison
sentence, which had been suspended in view ofdmerthtion. By letter of
31 January 2007 the applicant informed the Couat tie had not been
granted a residence permit, as he had been umabldmit an attestation of
his being registered as a resident. He allegedlleaturkish authorities did
not issue such documents.

43. Lastly, the applicant alleged that an applicatfor naturalisation
prior to his criminal conviction would not have haady prospect of success,
as at the time he had not earned enough moneysfommn upkeep.

2. The Government's submissions

44. In the Government's submission, the applisapkpulsion had
interfered only with his right to the enjoymenttag private life, since by
the time the expulsion order had become final he armaadult and had not
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yet founded a family of his own. The applicant med established that he
relied on his family's support or that his famislied on his support to an
extent which necessitated his presence in Germahg. fact that the

applicant's parents had suffered as a result af sleparation from him and
that this might lead to depression did not mean tifigy depended on his
presence in Germany. Furthermore, the Governmeuiedr the applicant's
sister should also be in a position to offer theoeain amount of support.

45. The applicant's expulsion had been in accaelavith the law and
necessary for serious reasons relating to pubtieroand security, namely
the risk of his reoffending.

46. With regard to the question whether the doimemtthorities had
struck a fair balance between the competing intereg stake, the
Government accepted that the applicant belongedet@roup of so-called
“second-generation” immigrants and was entitledatdigher degree of
protection against expulsion. However, they suladitthat the gravity of
the offences committed by the applicant, which doubt be regarded as
mere examples of juvenile delinquency, justified leixpulsion. In that
connection, the Government emphasised the extremliby and the
duration of his criminal activities, as well as tiaet that the criminal court
had identified him as the driving force behind thienes committed jointly.
Furthermore, the applicant had previously commitiieer violent acts. The
fact that he consumed drugs further justified teguanption that he would
commit additional crimes in order to procure drémshimself.

47. The Government further submitted that the iappt had failed to
integrate into the social and economic environmenGermany. Having
finished his training as a car mechanic, he hadshotvn any inclination to
find appropriate employment. His family of origimd not prevented him
from committing criminal offences. In so far as Isigcial prospects had
improved through the founding of his own familyaticould not be taken
into account in the proceedings relating to hisuésipn. The Government
did not attach credence to the applicant's allegathat he had not
maintained any contact with Turkey and that he whd have sufficient
knowledge of the Turkish language. They pointed that during his
detention on remand he had written letters to father in Turkish.

48. The Government further emphasised that thdicamp had not
applied for naturalisation prior to his criminalmsaction, even though he
would have satisfied the necessary prerequisitdsdiavn in section 85(1)
of the Aliens Act, as in force until 31 December929(see Relevant
domestic law, above).

49. The Government lastly pointed out that the esim authorities had
had to decide on the setting of a time-limit in a®pe proceedings which
did not form the subject matter of the presentiappbn. In its decision of
19 July 2004 the Karlsruhe Regional Government ¢etied out a fresh
assessment of the competing interests at stakading the applicant's new
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family bonds. They further pointed out that the laggmt had failed to
exhaust domestic remedies with respect to the idaraf his exclusion, as
he had not appealed against the Karlsruhe Admatigér Court's judgment
of 11 April 2006.

50. If he fulfilled the conditions set out in tdecision of 19 July 2004
(see paragraph 27 above), he would be permittedetenter German
territory. Having regard to his German wife andidhihe would be granted
a residence permit. By letters of 22 February an#iadrch 2007 the
Government further submitted that the applicant ha@sented the
confirmation of registration and fulfilled all comidns set down in the
Regional Government's decision of 19 July 2004 &e& above). He was
thus no longer prevented by the exclusion ordemfne-entering the
German territory.

3. The Court's assessment

a) General principles

51. The Court reiterates at the outset that thev@ation does not
guarantee the right of an alien to enter or todeesn a particular country
and that a State is entitled, subject to its treddlygations, to control the
entry of aliens into its territory and their reside there. In pursuance of
their task of maintaining public order, Contracti@tates have the power to
expel an alien convicted of criminal offences. Hoere their decisions in
this field must, in so far as they may interferehwa right protected under
paragraph 1 of Article 8, be in accordance with ldwe and necessary in a
democratic society, that is to say justified byrasging social need and, in
particular, proportionate to the legitimate aimqued (see, most recently,
Uner v. the Netherland&C], no. 46410/99, § 54, ECHR 2006-...).

52. As the Grand Chamber has affirmed inUtser judgment, these
principles apply regardless of whether an alierereat the host country as
an adult or at a very young age, or was even blenet In particular,
Article 8 of the Convention does not confer to peswho were born in a
member State an absolute right not to be expett@d the territory of that
State (seeUJner, cited above, §85-56). The Grand Chamber has further
held that an alien's expulsion following his crimirconviction does not
constitute double punishment, either for the pueposf Article 4 of
Protocol No. 7 or in a more general way (Ber, cited above, § 56).

53. Nevertheless, there are circumstances whereexipulsion of an
alien will give rise to a violation of Article 8 adhe Convention and it is
evident that the Court will have regard to the sdesituation of aliens who
have spent most, if not all, of their childhoodhe host country, where they
were brought up and received their education (ee@XampleUner, cited
above, 8§ 58).
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54. The relevant criteria to be used in order $3eas whether an
expulsion is necessary in a democratic society nogortionate to the
legitimate aim pursued are the followingBoultif v. Switzerland
no. 54273/00, § 40, ECHR 2001-IXner, cited above, §8§ 57-60):

- the nature and seriousness of the offence caeuiiily the applicant;

- the length of the applicant's stay in the copfrom which he or she is
to be expelled;

- the time elapsed since the offence was commédtedtithe applicant's
conduct during that period;

- the nationalities of the various persons conegyn

- the applicant's family situation, such as thegtd of the marriage, and
other factors expressing the effectiveness of plesifamily life;

- whether the spouse knew about the offence dtirtiteewhen he or she
entered into a family relationship;

- whether there are children of the marriage,ifiad, their age; and

- the seriousness of the difficulties which theowsge is likely to
encounter in the country to which the applicartbibe expelled.

55. In theUner judgment (cited above, § 58), the Court made furthe
explicit the following two criteria:

- the best interests and well-being of the chidran particular the
seriousness of the difficulties which any childadrthe applicant are likely
to encounter in the country to which the applidarib be expelled; and

- the solidity of social, cultural and family tiesth the host country and
with the country of destination.

b) Application of these principlesto the instant case

56. Turning to the present case, the Court ndias the Government
have not contested that the expulsion order impasedhe applicant
constituted an interference with his private liflowever, they considered
that he could not claim to have had a family lifehim the meaning of
Article 8 8 1. The Court notes, firstly, that thppéicant was born in
Germany, where he had legally resided, attendedoscind completed
vocational training. It follows that the applicanttxpulsion has to be
considered as an interference with his right tees for his private life
guaranteed in paragraph 1 of Article 8.

57. The question whether the applicant also enjdgenily life within
the meaning of Article 8 has to be determined watfpard to the position at
the time the exclusion order became final (§&eBoujaidi v. France
judgment of 26 September 199Reports of Judgments and Decisions
1997-VI, p. 1990, § 33Yildiz v. Austria no. 37295/97, 88 34 and 44, 31
October 2002)Yilmaz v. Germanyno. 52853/99, 88 37 and 45, 17 April
2003; and, implicitlyUner, cited above, § 64). The question as to when the
expulsion order became final has to be determiyeabiplying the domestic
law. According to the domestic law, the complait the Federal
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Constitutional Court is devised as an extraordimangedy which does not
prevent the contested decision from becoming fittafollows that the
expulsion order became final on 7 March 2001 whée Baden-
Wirttemberg Administrative Court of Appeal refugedyrant the applicant
leave to appeal. The Court's task is thus to sthither or not the domestic
authorities had complied with their obligation tespect the applicant's
private and family life at that particular momenltgaving aside
circumstances which only came into being after dbéorities took their
decision (se€ildiz, cited above, § 44). At that time, the applicaad mot
yet founded a family of his own, as he married iay2002 and his child
was born subsequently.

58. With regard to the applicant's relation te family of origin, the
Court notes that the applicant had been born inm@ey, where he lived
with his parents and sister until his arrest inudem 1999. During his prison
term, he kept in touch with his family, at least Wyiting letters to his
mother. He further asserted that he played a dpedi@ in the family
following the tragic death of his brother. Undeedk circumstances, the
Court finds that the applicant's expulsion intexteto a certain degree also
with his right to respect for his family life.

59. Such interference constitutes a violation aicfe 8 unless it is “in
accordance with the law”, pursues an aim or aimas dne legitimate under
paragraph 2 of Article 8 and can be regarded as€ssary in a democratic
society”.

60. The applicant has not contested that his sigrulwas in accordance
with the relevant provisions of the Aliens Law atftht it pursued a
legitimate aim within the meaning of paragraph 2Adicle 8, namely the
maintenance of public safety and the preventiocriofie.

61. Accordingly, the Court's task consists in asteing whether the
applicant's expulsion struck a fair balance betwi#enrelevant interests,
namely the applicant's right to respect for hiyge and family life, on the
one hand, and the maintenance of public safetytl@g@revention of crime,
on the other, by applying the criteria set out a&(see paragraphs 54 and
55), insofar as relevant.

62. With regard to the nature and gravity of tifferaces committed by
the applicant, the Court notes that these were seripus, including two
attempts of aggravated trafficking in human beirgfsprocuration and of
several counts of battery. The domestic courtsspetial emphasis on the
exceptional brutality with which the applicant haldused his victims, one
of which having been his former partner. They fartdound that the
applicant's offences demonstrated that he hadewest twilling to respect the
rights and dignity of his fellow human beings. Ifasoas the applicant, in
his written submissions before the Court, attemptedhift responsibility
for the jointly committed offences towards the afethdant, the Court notes
that the District Court, in its judgment, had idéed the applicant himself
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as the driving force behind the actions. Althoulyd &pplicant was twenty
years of age when committing those criminal offesnaad did not have a
previous criminal record, their nature and graeikglude the possibility to
regard them as mere examples of juvenile delinqueAccordingly, the
District Court did not find any reason to apply¢umle law to the applicant's
deeds. The relatively moderate prison sentencehmaetyears and four
months was, according to the District Court, onlyed to the fact that the
applicant had confessed his crimes during the imeaming.

63. As to the applicant's conduct since the offengere committed, the
Court observes that the time between his convidaiwh his deportation was
spent in detention. While the applicant alleges, ttharing his detention, he
had come to terms with the reasons why he had ctieththe offences and
therefore did not pose a risk to public safetydltenot further substantiate
by which means he had achieved that aim.

64. With regard to the applicant's personal te$ermany, the Court
considers at the outset that the applicant was bodhspent all his life in
Germany, where his parents had lawfully residedHoty years and where
he held a permanent residence status. In theserstances, the Court does
not doubt that the applicant had strong ties wigrn@ny. That said, it
cannot overlook the fact that the applicant, inespf having completed his
vocational training as a car-mechanic, had notgnatied into the labour
market, but lived for a certain period of time fraime earnings he had
forcefully extorted from his former partner. Theuofurther notes that the
applicant did not, at any time prior to his crimir@nviction, apply for
naturalisation. According to the applicant, sucfuest would not have had
any prospect of success, as he had not been alelarohis upkeep. The
Court notes, however, that section 85 of the Ali&as as in force until
31 December 1999, which regulated the naturalisatfoyoung adults, did
not require that the respective person should e tbearn his or her
upkeep. The Court is therefore not convinced thatreguest for
naturalisation would have lacked prospect of sugeces

65. With regard to the applicant's ties with Tyskéhe Court notes that
he had visited this country only occasionally otidays. He has, however,
worked there for at least three weeks in July 199 Court further notes
that the applicant, during his detention, wrotéelstto his mother using the
Turkish language. Even if it should be true tha #pplicant did not write
these letter with his own hands, but dictated thera cell-mate, this is an
indication that the use of the Turkish language walsuncommon in the
applicant's family of origin.

66. With regard to the applicant's relation to family of origin, the
Court notes that the applicant has lived with lasepts and sister until his
arrest in January 1999. The Court accepts thapdnients, having lost one
son in a tragic accident, suffered considerablynfthe separation from their
second son, in spite of the presence of their daugh has, however, not
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been established that the parents should not hesme &ble to maintain the
relationship by visiting their son in Turkey.

67. As the Court has to determine the proportipnalf the domestic
decisions in the light of the position when the @gn order became final
in March 2001 (seanutatis mutandisl Boujaidi, cited above, § 33, and
the further references in paragraph 57, above)apicant cannot plead
his relationship with his German wife, whom he neatronly after
deportation to Turkey, and to their subsequentiy tohild.

68. As to the proportionality of the impugned measthe Court finally
notes that the expulsion order issued againstgpécant was not, from the
outset, subject to a time-limit. In this contexte tCourt observes that in a
number of cases it found a residence prohibitiospriportionate on
account of its unlimited duration (see, for ins@n€zzouhdi v. France
no. 47160/99, § 35, 13 February 200dijmaz cited above, 88 48-49,
17 April 2003;Radovanovic v. Austrjano. 42703/98, 8§ 37, 22 April 2004;
andKeles v. Germanyno. 32231/02, § 66, 27 October 2005) while, imeot
cases, it has considered the limited duration dsedence prohibition as a
factor speaking in favour of its proportionalityeésBenhebba v. France
no. 53441/99, § 37Jankov v. Germanydec.), no. 35112/92, 13 January
2000; andJner, cited above, § 65).

69. Turning to the present case, the Court notes domestic law
provided that the exclusion from German territoguld, as a rule, be
limited in time upon separate request (see paragBgabove). There is
nothing to indicate in the instant case that thissmility was merely
theoretical. The Court further takes note of thes€&oment's submissions
that the applicant has in the meantime fulfilled donditions attached to the
time-limit and is no longer barred from enteringr@an territory. Thus, it
cannot be said that the applicant in this specéise was left without any
perspective of returning to Germany.

70. The Court appreciates that the expulsion oidgosed on the
applicant had a serious impact on his private difel on the relationship
with his parents. However, having regard to alkwmstances of the case,
and in particular to the seriousness of the applisaffences, which cannot
be trivialised as mere examples of juvenile delerpy, the Court does not
consider that the respondent State assigned todn weaght to its own
interest when it decided to impose that measure.

71. In the light of the above, the Court findsttlaafair balance was
struck in this case in that the applicant's expulsivas proportionate to the
aims pursued and therefore necessary in a denostatiety.

Accordingly, there has been no violation of Arti8lef the Convention.
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FOR THESE REASONS, THE COURT UNANIMOUSLY
Holdsthat there has been no violation of Article 8t Convention.

Done in English, and notified in writing on 28 Juk@07, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren NELSEN Christos RzAKIS
Registrar President

In accordance with Article 45 § 2 of the Conventaond Rule 74 § 2 of
the Rules of Court, the concurring opinion of MrzZ&kis is annexed to this
judgment.

C.L.R.
S.N.
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CONCURRING OPINION OF JUDGE ROZAKIS

| have voted in favour of finding no violation ofrt#ficle 8 in this case,
following the case-law of the Court, as crystatlise Boultif v. Switzerland
(no. 54273/00, ECHR 2001-1X) and further elaboraiedthe Grand
Chamber's judgment itner v. the Netherland¢§[GC], no. 46410/99,
ECHR 2006-...). Still, I would like to clarify heréhrough this concurring
opinion, my position concerning the expulsion ofc@®l-generation
immigrants, a category of foreigners to which tippleant in the present
case belonged.

1. Recent developments in the European landscapzeming residence
(and deportation) of aliens indicate a clear trewdards strengthening their
right to reside lawfully in a country, and a copesding limitation of the
right of States to indiscriminately deport them.eTbonclusions of the
European Council (EU) in Tampere in October 1998euscored the need
for approximation of national laws concerning tkers for admission and
residence of nationals coming from countries ogtdlte European Union.
The Presidency of the Council made it clear th&nal who were not
citizens of a European Union member State and edsiggally in a
European Union country for a period of time to leedmined should be
granted a number of rights which were as closeoasible to those enjoyed
by European Union citizens. At the European Coumaeéting in Seville in
June 2002 the Heads of States and Government dftien manifested
their willingness to develop a common policy onlasyand immigration,
and underlined their conviction that the integnataf immigrants into the
Union's countries entailed, on their part, rightsl abligations dictated by
the human rights recognised by the Union. Equétlg, Council of Europe,
through recommendations of the Committee of Mimss{&ec(2000)15 and
Rec(2002)4) and the Parliamentary Assembly (Recamdateon 1504
(2001)), has made it clear that long-term immigsasitould not be expelled.
Recommendation Rec(2000)15 of the Committee of $fkens even stated
that “[a]fter twenty years of residence, a long¥teimmigrant should no
longer be expellable”, while Recommendation 15048003 of the
Parliamentary Assembly called for member Statestéte the necessary
steps to ensure that in the case of long-term migréhe sanction of
expulsion is applied only to particularly seriouences affecting state
security of which they have been found guilty” atid guarantee that
migrants who were born or raised in the host cquatrd their under-age
children cannot be expelled under any circumstances

2. The Court inUner (cited above, § 55) took into account the
recommendations of the Council of Europe, but atgame time it noted
that “while a number of Contracting States havectsth legislation or
adopted policy rules to the effect that long-temmiigrants who were born
in those States or who arrived there during eaHijfdbood cannot be
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expelled on the basis of their criminal record,hsan absolute right not to
be expelled cannot, however, be derived from AgtRlof the Convention,
couched as paragraph 2 of that provision is, imsawhich clearly allow for
exceptions to be made to the general right guagdnte the first

paragraph”.

3. Uner represents the latest authority on matters coivagrihe
expulsion of aliens from States Parties to the @ation. A careful reading
of its paragraph 55, to which | have just referrgldows clearly that the
Court considers that a long-term immigrant who Wwam in a State Party
has the_righthot to be expelled from that State, a right whigtpart and
parcel of the more general right to private andiliarife enshrined in
Article 8 of the Convention. That right is, of cear not an absolute one,
since like all the other constitutive componentdicle 8, it is subject to
the limitations provided for by its second paragrajpet these limitations
are the exceptions, not the rule; and in orderttierexceptions to prevalil,
and for a State to be allowed to expel, very seriamd exceptional
considerations of public interest must exist in #iecumstances of a
particular case.

4. My interpretation of paragraph 55 of teer judgment, which seems
to me to reflect the real spirit of its authors,enhthey speak of a right
which is not absolute (and yet a right), has led ime¢he circumstances of
the present case (as it did in the factual circantss ofUner), to vote in
favour of finding no violation. Indeed, in both easthere existed very
weighty reasons justifying expulsion. Although, adedly, in the present
case ofKaya the applicant was a second-generation immigranndster
which objectively makes expulsion even more difticand exceptional),
still the nature of the offences committed — offehevhich clearly were of
an extremely serious moral and criminal naturestifjed, to my mind, the
measure taken against him.



