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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Badgkl) arrived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and his
review rights by letter.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision. The Tribunal
finds that the delegate’s decision is an RRT-reaigl& decision under s.411(1)(c) of the Act.
The Tribunal finds that the applicant has madelial &goplication for review under s.412 of
the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stftiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)
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191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

The applicant is a citizen of Bangladesh. He wasitggd an Electronic Travel Authority
(ETA). According to the information on the Departitis file, the applicant travelled from
Bangladesh to another country and then to Austid@visa held by the applicant was found
to be fraudulent.

The applicant was interviewed at the airport (‘dmport interview’) and is recorded to have
stated the following in the course of that intewie

He was married.

He began to plan / think about leaving Bangladelsbenihe had a conflict with his partner
and his partner tried to kill him. That is whendexided to leave.

His partner took a loan from him of 50 lakh and dad want to return it and tried to kill
him. He then decided to leave the country.

He has many reasons not to go back. The main ressloat his partner had hired killers to
kill him. Also he had no money and due to the nalelections being held soon, nobody is
giving him protection. He was not involved withyaglection process but because of the
elections, nobody will assist him

He had been hiding from everyone for the past threeths, including his wife.

About a week later the applicant was interviewedhgyDepartment and he stated that he
was married. He stated that he wished to engageyel. When asked about his intentions,
the applicant stated that he wished to think aliarnd to give his answer in one or two days.

Primary application

The applicant applied for the protection visa. Aclog to the Protection visa application, the
applicant is a male born in Bangladesh. He is ofgad ethnic group and Muslim religion.

He stated that he never married. The applicantbatpleted nine years of schooling and had
worked with his family between the mid 1990s argldeparture from Bangladesh He gave
one residential address where he lived from binifil 6 months before he departed and an
address in Dhaka where he lived for 6 months #figr The applicant’s father and several
siblings remain in Bangladesh.

Included with the application was a brief statenfesrn the applicant in which he made the
following claims:

He first had sex with boys when he was studyingchbol. Later he had sex with boys in
different places in their country. Few people & f@gion know that he is gay.
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His country is a Muslim country and it is not aciayte in his country for people of the
same gender to have sex with each other.

He cannot give up having sex with boys becauséhs boys and had never been attracted
to girls. He liked boys from his childhood. Whenlbecame an adult, he discovered that he
was gay. He never felt attraction towards girlsfitsst he had sex with boys when he was
studying at school. He has not had sex here.

He was gay when he was in his country. He doesik@girls and it is impossible for him
to marry a girl. Everyone knows that he is gay.

His family knows. His elder brother knows everytheibout him. If he returns home,
everyone will beat him because they hate gays.cbbatry people know that if he returns
home, they would beat him.

The applicant’s representative provided a submistidhe delegate. In it, the representative
states that the applicant is a Muslim person of¢serual orientation and fears persecution
in Bangladesh, which is a conservative society winmosexuals are not allowed to be
open about their sexual identity. It is stated thatapplicant fears that his family will
ostracise him if he does not conform to their regmients and marry and that his
homosexuality will come to the attention of theatsic groups and he will be particularly
vulnerable, so that he should not be forced tametin Bangladesh where he will have to hide
his homosexuality and enter into marriage agaiissiviil. He also fears persecution because
of his long term relationship with a Hindu sexuattper Partner A if it becomes pubilic.

The representative cites independent country indtion relating to homosexuality and
human rights in Bangladesh. The representativeearthat homosexuals constitute a social
group in Bangladesh that faces discrimination agrdqxution. It is submitted that the current
government does not only fail to protect its honxose citizens, but carries out activities that
lead to the persecution of such citizens. The ssrative refers to the country information
relating to the treatment of homosexuals. The sspr&tive argues that the applicant has a
right to his sexual identity which is an intringart of his make up as an individual. The
Bangladesh Criminal Code contains provisions cratismg homosexuality and there are
onerous criminal sanctions against persons invalvgerforming any form of homosexual
activity in Bangladesh and although breaches ofétvemay rarely be enforced, this does not
allow the conclusion that homosexuality is pernditte Bangladesh. The representative
submits that there is no organised homosexual cantynim Bangladesh to enable the
applicant to live a meaningful life there with areasex partner of his choice in a
homosexual relationship.

The representative submits that there is a fughament to the applicant’'s argument as he
fears that his family will force him into marriagénich will be impossible for him as he
identifies as a homosexual. His relationship withiadu male made him even more
vulnerable. It is submitted that the pressure toryn@ woman and further deny his identity is
a serious consideration for the applicant, morbestause of the ‘serial marriage’ tradition. In
the conservative religious society, cultural triais dominate and there is massive pressure
placed by the family to marry and reproduce. Aspbeer of fundamentalist Islamic groups
is increasing, there is an increasing threats todsexuals in Bangladesh. It is stated that the
power of fundamentalist groups surrounding Jamiaggtower from October 2001 to October
2006, in coalition with the BNP, cannot be undenested. The representative refers to
various sources that address the issues of extremiBangladesh The representative refers



27.

28.

29.

30.

31.

to the High Court’s judgment iB395 v MIMA andS396 v MIMA, addressing the issue of
discreet behaviour, and quotes a number of de@sibthe Tribunal in which these
principles were applied. The representative setvarious provisions from the international
law, including the ICCPR and ICESC and refers tu@aber of decisions concerning
homosexual applicants in Bangladesh and relatifmyitoan right violations in that country.

With respect to relocation, the representativersetie comments made in 1993 indicating that
internal relocation is not available in Bangladé&$ie representative argues that it is not
reasonable to expect the applicant to relocateinviBangladesh given the persecution
homosexuals face throughout the country and giv@nriwillingness to hide his sexual
identity and his belief that he cannot hide indiédily. The representative submits that the law
proscribing homosexual activity applies throughiiet country and the growing instability in
Bangladesh is not confined to one locality or ragioBangladesh and it should not be
assumed, if the applicant’s claims are accepted His well founded fear of persecution
pertains only to a specific region of Bangladesh.

The representative argues that the veracity ofipdicant’s claims to be a homosexual
should be accepted and his fears should be asssssmdingly and that the applicant does
not have a burden of proving his case beyond anadde doubt.

In a further submission from the applicant’s repreative, the representative stated that the
applicant’'s mother died in the mid 1990s. The ajgpit has many siblings, five of whom are
married. It is stated that there is pressure oragipicant to marry and his younger siblings
cannot marry until he is married. He does not vwesmarry because he is gay. He first had
sex with a Hindu friend Partner A, who lived in tbeme area, when he was in his last year of
school. They continued their sexual relationshigresty and the applicant also secretly
‘played’ occasionally with other male friends iretrea. People became suspicious in his
area and his elder brother found out about thei@gyls relationship with Partner A, which
lead to increasing pressure from his family for haimarry. Partner A, who unlike the
applicant had completed his HSC, moved to Dhakaevhe works in a clerical job. About
six months before coming to Australia, the applicanved to Dhaka because it was too
difficult for him to continue to stay in the villagwvith the gossip about himself and the
pressure to marry. Although he was not reportetiegolice, he was subjected to
mistreatment because of his sexual orientationrelationship with Partner A who also
experienced similar harassment. His family advisiedthat they will not accept him unless
he marries and ‘leads a straight existence’. Héread to go back home because of
persecution due to his sexual orientation.

The applicant provided to the delegate an affidfmorm his brother who states that the
applicant is the fourth among the brothers andftioat his boyhood, the applicant was a
homosexual by nature and due to his homosexudaitgtused to marry woman in spite of
repeated requests. The writer states that duestodmosexual activities he had been
physically and mentally harassed on several oconasioBangladesh and they suffered a lot
socially and due to that a visa was arranged fortbigo to Australia and also due to his
homosexual activities.

The applicant was interviewed by the delegate. lddarthe following statements in that
interview:

The applicant stated that he was born in a vilkagle about 10,000 inhabitants.



The applicant confirmed when he left Bangladeshthatifrom the mid 1990s until about 6
months before he left he worked with his familyBangladesh. He then said that he had not
been involved in work. He said that his work fas Family was not continuous. He did
family work, helping out in a business. The appiicsaid that he did not have a specific

role in the business but he would carry thingsasdmething like that. He was not
otherwise employed in Bangladesh. He did not wdidr e came to Dhaka and he was
supported by his elder brother and a friend.

The applicant confirmed that he lived in Dhakadbout 6 months prior to his departure
from Bangladesh and before that he was living iméoown. He moved to Dhaka from his
village about 6 months before his departure bechased some personal problems in the
village.

The delegate referred the applicant to the affidkaem his brother. The delegate also
referred to the applicant’s claim made in his pcbta visa application in which he stated
that he never married. The applicant’s represesganfirmed that the statement provided
with the application was the translation of theesteent presented by the applicant.

The delegate noted that it appeared that the applltad the intention of coming to
Australia prior to entering Australia The applicaaid that he tried to come. The delegate
asked the applicant why he tried to come to Austiialparticular. The applicant said that if
he came here, his wish would be fulfilled. He wartt® come to Australia and that is why
he came. The applicant said that he did not knoetleér opportunities and this is the
advice he was given. The delegate again askedoffieant how he learned that it was
possible for him to engage a lawyer in Australibe Bpplicant said that he was told by his
elder brother, who has helped him in every matternaho knew much about him. The
delegate asked the applicant how his brother, wbmled in Bangladesh, knew about these
issues. The applicant said that his brother usédd@broad but not in Australia The
delegate again asked the applicant how his bratheware of specific legal issues in
Australia The applicant said that he did not kndvine applicant said that his brother gave
him that information after his arrival in Australia

The delegate referred the applicant to the ainpéetview, noting that the interview was
conducted with the services of a Bengali interpratel that the applicant was warned to
give truthful information and that any inconsistiesccould raise doubts about his
credibility. The applicant also stated at that ivitew that he understood the questions. The
applicant said that at the time he did not redhse his visa was false. He was afraid that he
would not be allowed to stay in Australia. He hasier encountered such a situation before
and he was afraid. The delegate noted that thecapplclaimed in that interview that he
was married and gave the name of his wife. Theiegqul said that it was to stay here. The
delegate asked the applicant why he would lie abeurtg married and about his wife’s
residence. The applicant said that at the time #is&gd him and he did not realise that there
would be so many questions and it would drag fdoeg. The delegate referred to the
applicant’'s comments as to why he did not wishetamn to Bangladesh. The applicant said
that he lied at the time because he did not realis® he was supposed to say. He did not
disclose the real reasons why he did not wishttomeo his country.

The delegate asked the applicant whether his brb#dped him leave Bangladesh because
of the problems relating to his homosexuality. @pelicant agreed. The applicant also
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confirmed that he left Bangladesh because of thblpms he experienced with his
homosexuality.

The delegate referred to the second interview irchvthe applicant claimed that he was
married. The applicant stated that he had not geml/iruthful information in that
application.

The delegate noted that there were two main coratidas. Firstly, there were cultural
considerations which must be considered but italss necessary to consider the
applicant’s claims that he had a wife and whetherapplicant was lying about being a
homosexual. The delegate noted that the applia#rfopvard detailed claims about his
wife and reasons for leaving Bangladesh in theoairipterview and this brings into
guestion his reliability and credibility. The apgnt said that he lied about some
information. He said that some people were openpaagle like him were secretive. He
said that whatever he said in the past was a lpedtect himself and when he realised that
he had to tell the truth, then he said everythmnbis lawyer.

The applicant’s representative submitted that g@ieant spoke to his brother and his
brother undertook to arrange a lawyer to reprelsiemtand a lawyer has been retained
through the brother’s friends. The representatiated that the visa on which the applicant
entered Australia was obtained through a brokerth@dpplicant was unaware of details as
to how it was obtained. The applicant confirmed tleawas not married and had never
been married The representative also noted thia¢ iapplicant was found to be untruthful,
any future visas he may hold may be cancelled.répeesentative noted that refugees do
not often disclose full information immediatelyeftarrival but it should be noted that the
applicant has done so as soon as he was gives@gdde opportunity. The possible
consequences of the applicant being dishoneshatdis visa may be cancelled.

The applicant said that he sometimes did not utaleilshe interpreter during the airport
interview and he was very afraid. The delegatedttat the applicant informed the DIAC
officer at that interview that he understood therpreter. The delegate asked the applicant
to give a specific example of his misunderstandihtipe interpreter at the airport interview.
The applicant said that at the time he was speakintpe phone, he did not comprehend
and it was the first interview. The delegate agaited that when asked about his marital
status, the applicant claimed that he was marmedha stated earlier that he lied in
response to that question and this was suggesiaehe applicant did not have any
difficulty understanding that question. The appiicsaid that he did state that he was
married but he did not think. The delegate alseadbat the applicant gave the name of his
wife. The applicant said that he gave an imagimanye. The applicant said that it was his
first interview and he was not used to it at tivatet The applicant’s representative noted
that the misunderstanding may have been cultwatder than linguistic. He was nervous
and did not appreciate it.

The delegate decided to refuse to grant the vidlaetapplicant. The delegate accepted that
homosexuals in Bangladesh may constitute a paaticglcial group and that independent
information refers to the persecution of homosexiraBangladesh. However, the delegate
disbelieved that the applicant was a homosexugéihgthe significant inconsistencies in the
statements made by the applicant in the airpcgtwigw and in his subsequent interview and
the delegate was of the view that the applicantfwcdequately accounted for these
discrepancies. The delegate did not accept themegzut forward by the applicant for what
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he claimed was false information given at the airpthe delegate did not accept that the
applicant was a homosexual.

Application for review

The applicant sought review of the delegate’s decisThe Tribunal wrote to the applicant
inviting his comments on, and response to, thermé&iion which the Tribunal considered
may be a reason or part of the reason for affirntiegdecision under review. The Tribunal
referred to the applicant’s evidence at the airpaerview and the second interview,
particularly his claims that he was married and lieadeparted Bangladesh because he was
fearful of his wife. The Tribunal also referredthe applicant’s protection visa interview in
which he claimed that the information he previoysigvided was false. This was said to be
relevant to the assessment of the applicant’s loitégi The Tribunal also referred to the
delay in the applicant’s departure from Bangladedbwing the grant of the Australian visa
to him, which was also said to be relevant to §seasment of his credibility and to the
determination of whether he had a genuine feaeafgrution.

The Tribunal received from DIAC a copy of the apgfit's Bangladeshi passport and a copy
of a Country A passport issued to the applicarduple of years ago. It shows that the
applicant is a national of the Country A and thathlad travelled to Bangladesh as a holder of
that passport after it was issued.

On the same day the Tribunal wrote to the applipanduant to s. 424A of the Act inviting

his comments on, and response to, the informattuowthe Tribunal considered may be a
reason or part of the reason for affirming the siea under review. The Tribunal referred to
the information which indicated that the applicesais a national of the Country A and that he
had not disclosed this fact at any time throughbetprocessing of his protection visa
application, stating on the application form thatias not a citizen of any other country.
This was said to be relevant to the assessmehedplicant’s credibility. The Tribunal also
referred to the fact that the applicant returneBdagladesh as a holder of the Country A
passport, which suggested that he did not haveaimge fear of persecution in that country.

The applicant replied by stating that at no stadehd have a Country A passport and he
denies that the passport was his document anddwesknothing about it. He has not
travelled to Country A With respect to the incotesigies at different interviews, the
applicant stated that the information given to DIAGhe protection interview was correct
while the answers provided at the airport interyiemthe extent they were inconsistent, were
not correct. The applicant denied having ever mearried and states that his claims are
those stated in his protection visa application.

Theapplicant appeared before the Tribunal to give@awe and present arguments. The
Tribunal hearing was conducted with the assistahe® interpreter in the Bengali and
English languages. The applicant was representegldtion to the review by his registered
migration agent. The oral evidence before the Trabis summarised below.

Immediately prior to the hearing the applicant presd to the Tribunal two typewritten
statements in English from Partner B and from Rar#n Both claim to have had a
relationship with the applicant and state thatapplicant had some problems as a gay
person. Partner A states in his statement thatebple of the locality did not like them and
abused them in bad language and that the fundahsésitaome family members and people
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from the suburbs chased them and ‘make them awaytinem’ and that many times they
[threatened] to kill them.

The applicant confirmed that the information hevmled with his protection visa application
was correct and that he did not wish to changehamyt He confirmed that the information
he provided in the airport interview was not cotrec

The applicant said that he entered Australia asd@eh of a Tourist visa. He obtained that

visa through a broker, whom he paid, and the brokganised the visa He said that he had
used the Bangladeshi passport and never held aey passport. He had never travelled
outside Bangladesh before coming to Australia. Tiieunal pointed out that his

Bangladeshi passport showed that he travelled @cotiver countries in the preceding year.
The applicant said that he did not travel. He #iaad the Bangladeshi passport was a genuine
one. The Tribunal asked the applicant why his pasghowed that he travelled to the other
two countries. He said that he obtained the pasfjpoself and gave it to the broker. Maybe
the broker stamped the visas.

The Tribunal referred to the Country A passportalhwas held by DIAC and which was
issued in the applicant’'s name. The applicant #&tit is not his passport. The Tribunal
noted that the passport had his photograph, hieramd his date of birth. The applicant said
that he never travelled outside of his country laad never seen that passport. The Tribunal
asked the applicant why his name, date of birth@ratograph appeared on that passport.
The applicant said that he did not know who did’ite Tribunal pointed out that this
passport was used to obtain the ETA as he wastided to the ETA on his Bangladeshi
passport. The applicant said that there was aiviss Bangladeshi passport He said that he
did not know how the Country A passport came abDoe. broker took a photo of him. He
had no idea what was done with it.

The Tribunal noted that it was concerned that a tveo passports for the applicant and both
had his details. Both also showed overseas traeth he denied. The applicant said that he
never travelled outside of his country. The Tridumated that it needed to consider whether
he was telling the truth. The applicant said theahhd no idea about the passport or visas.

The applicant said that he decided to leave Baeglath the middle of the year before he
actually departed. He approached the broker immidelle of the year before he departed and
it took five to six months to obtain the visa. Hasagiven the passport with the visa on the
evening of the same day when he flew out. The Tabuaoted that the visa was granted
about 5 months before he departed. The applicahttsat he did not know.

The Tribunal asked the applicant whether he planoagek protection in Australia when he
left Bangladesh. He said that it was in his mirat thhen he comes to Australia, he would
apply for protection. He did not know much abowgkseg protection in Australia. The
Tribunal noted that the applicant claimed thatdnsther spoke to him about obtaining a
private lawyer. The applicant said that he didkmaiw what happened, maybe his broker
spoke to his brother. Before he came to Australmbroker told him that everything would
be fine because the visa was arranged. The repatisemoted that a few pages of the
Bangladeshi passport were missing and that thecapplremembers having an Australian
visa in the Bangladeshi passport.

The applicant noted that the photographs in thepgassports were different, that the
signature on the Country A passport was not histiaaidboth passports had the same



46.

47.

48.

49.

departure dates, which was inexplicable. The T@buaoted that his signature on the Country
A passport and the protection visa were similae @pplicant said that his signature is easy,
anybody can copy it. The Tribunal pointed out ihatas not only the signature, but the fact
that the passport was issued in his name, hadakesad birth and photograph, the signature,
as well as the same date of departure from Bangjed&ich was recorded on both the
Country A and the Bangladeshi passport. This @fested that he was at least aware of the
existence of the Country A passport, even if her@dused it in the past. The applicant said
that he thought the broker organised it. Austrafs a new country and he had no money,
the broker told him that somebody would contact bime he came to Australia, he did not
know for what purpose. He did not have money adddi know about Australia and
somebody would help him. The applicant said thateder brother paid for the broker.

The Tribunal subsequently obtained a full copyhef &pplicant’s passport which it presented
to the applicant. The Tribunal noted that it did have an Australian visa. The applicant said
that he was not sure what the visa looks like leusdw that there was a paper placed in his
passport referring to the Australian governmentdidenot know about the Country A
passport and never put his signature there. Thrifal asked the applicant which passport
he presented at the airport in Dhaka He said thainty had one passport and he presented
his Bangladeshi passport. The Tribunal noted thatgassport does not have the visa and he
would not be allowed to board the plane withoutwisa. He said that the visa was in the
passport. The Tribunal asked the applicant whahbeght happened to the visa, as it was no
longer there. The applicant said that they showetthe visa. The Tribunal noted that the
ETA was obtained on the basis of his Country A padsand if there is no visa in his
Bangladeshi passport, he would not be allowed sodthe plane. The applicant said there
was a visa in his Bangladeshi passport and thhisgpassport he presented. The Tribunal
noted that there is no record of a visa being gaonh his Bangladeshi passport. He said that
it is the truth. There was a visa in his Bangladpaksport. He had no Country A passport
and he never held one. There was a page on hiddgkshi passport which had the visa.

The applicant confirmed that before he came to raliat he did not know about protection.
It was his first trip outside of Bangladesh andditenot know about other countries. The
Tribunal asked the applicant why his Bangladeshspart had visas and entry and exist
stamps for other countries. He said that when ke & passport to his broker, there were
no visas at the time. Shortly before he flew to thalga, the broker gave the passport to the
applicant and he saw that there were visas indsspgort and he did not know what to do.
The broker assured him that there was an Australgmin his Bangladeshi passport and he
would be allowed to stay for three months.

The Tribunal noted that the applicant did not kredyut protection visas before leaving
Bangladesh and also that he intended to seek pimte@he Tribunal asked the applicant
how he intended to do that. The applicant saiddh#te beginning he did not intend to apply
as he had a three months visa. The broker toldiatnsomebody would meet him and help
him.

The Tribunal noted that the applicant was inter@éwat the airport and there was a
discussion about the validity of his tourist visaldhat the visa may be cancelled. The
Tribunal noted that at that interview the applicalaimed that he was married and that he
had problems because his partner hired someonk hink. The Tribunal sought comments
from the applicant. The applicant said that attiime his passport was taken and he was
asked to go inside. He was nervous and he wasalmnd well physically. It was a long
journey. He was questioned as to why he came tar&lissand he told them that he had
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many reasons. They told him that the interview wdae recorded and asked for his
permission. The applicant asked why they wantedntteeview to be recorded and he was
told that they wanted to publish it in the medibeBpplicant agreed to a recording but told
him that they could not show his face but they tagihotograph of his face. There was an
interpreter who spoke Bengali and the applicanthditwant to speak in front of the
interpreter, so he did not tell him. He thoughthat time was that he did not want his
interview to be published in the Bangladeshi met@iiee Tribunal noted that it has never been
a practice of DIAC to publish interviews, particdjaas the applicants may seek protection,
and there is no suggestion in any of the interwiesords that any recording would be
‘published’ in the media. The applicant said thathlad never experienced such an interview
before. His family is popular in the area and fanehy problems because of him and he
thought that if his family would face another huatibn because of the interview. His father
is sick and his mother had passed away. He caadtralia to maintain his father’s honour.
In his village, people were not encouraged tottelm anything because of the family
history. His father and brother told him that heswl#ferent to other family members from
childhood. His family wanted him to get married.

The Tribunal noted that there is a record of theguction he was given before the
interview, which is a standard introduction, aneréhwas no mention of any records being
published in the media. The Tribunal again noted this is not the practice of the Australian
government. The applicant was also asked whethantierstood the interpreter and he
stated that he did. The applicant said that atithe he had no idea what the interpreter’s role
was. This was the first time he experienced sucintanview.

The Tribunal noted that the applicant mentionethat interview that he was married and
that he had problems with his partner. He statedvife’s name and place of her residence.
He stated that he had been in hiding from everymayding his wife. The Tribunal asked
the applicant if all of that information was untrdde applicant said that it was. He was
never married. When he grew older, people pressumdo get married and his family told
others that he was married but nobody saw his Viibegprotect his family, they stated that he
was married. In his country, people do not taleagily religiously and socially.

The Tribunal asked the applicant to explain whyemwFfaced with the cancellation of his visa
and with being deported back to Bangladesh, he ecgowveth a completely false story rather
than state the truth, which would form the basikisfprotection visa, particularly as he left
Bangladesh with the intention of seeking protectitime applicant said that it was not in his
plan. He thought that he would stay for three memthd see what he could do. The Tribunal
noted that the applicant claimed that he wantes&k protection eventually, even if not
straight away. The applicant agreed. The Tribunétad that when faced with the possibility
of being removed to Bangladesh, this was a goodmppity for him to tell the truth. He said
that he did not understand that the information it be published and also what the role
of the interpreter was.

The Tribunal noted that it needed to consider wéretine evidence he gave at the airport
interview or subsequently in his protection visalagation was the truth. He said that he was
physically and mentally upset. He did not know thiatvisa was not genuine and he was very
upset. He will have problems in all sectors, finatyg and socially, if he returns to
Bangladesh. He left the country because of hisdétre fundamentalists and if he returns,

he would face death. When he met his representditesmentioned the airport interview but
his representative told him that the informatiorudonot be published and he should tell the
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truth. The Tribunal explained to the applicant dipplication of the legal professional
privilege to his communication with his represeintat

The Tribunal referred the applicant to the seconerview. The applicant said that at that
interview he was asked about his statement atitherainterview that he stated that he was
married and he agreed. He never married and thia¢ isuth. He did not understand what to
do. He told everyone in his country that he wasriedrand if he was married, his wife
should have a genuine address but he did not giemaine address. He made up his wife’s
mobile number.

The Tribunal noted that at that time the applicaid that he would engage a private lawyer.
He said that at the time he contacted his eldaghbravho told him that he had a friend in
Australia and advised him to get a private lawyére Tribunal asked him if he decided to
apply for protection at that time. The applicantghat he did. The Tribunal asked the
applicant why he then continued to give false infation to DIAC about his marriage. The
applicant said that before the interview he didkmaw if he could make contact with a
private lawyer. He told the interviewing officerathhe could not be interviewed at that time
and asked to be interviewed later. The Tribunairegsked the applicant why, if the
applicant decided by the time of the second ineanto seek protection, he did not ‘come
clean’ and why he continued to talk about his nageiin Bangladesh. The applicant said that
when anyone asks him whether he was married, heeyalgays yes. They would not
understand his situation. He had no idea that tbliethese things to the Immigration officer
that it would have an effect later. He had no idbat happens outside of Bangladesh. Now
he understands that he should tell the truth aatithvould be confidential. When he came
to Australia, he still relied on the situation iarjladesh.

The Tribunal asked the applicant on what basisitended to seek protection in Australia in
mid-December, when he was interviewed at the digood by the Department. He said that it
was in his mind that he was supposed to apply spéiisonal matter but he did not know
what information was needed for the protection Vi@ was sure that a person from his
broker would help him when he comes to Australie.hdd no idea that he would face that
kind of situation. The Tribunal noted that it waklpgiven that the applicant intended to
apply on the basis of his personal situation, flgatontinued to make false claims in both
interviews and made no mention of his personaasin. The applicant said that because
there was a Bangladeshi interpreter, he did not weaspeak in front of him and he did not
know what would happen next. If he could speakngliEh, he would speak about his
personal situation.

The applicant said that he completed nine yeasgloboling. In terms of employment, he did
not do anything suitable but his father was invdlirea business and if he needed help, the
applicant would help his father. He was not workingre regularly but from time to time. He
was involved with his father’s business from thdye2000s until the mid 2000s when his
family business closed After that he did not dothimg but stayed with friends. His friend
Partner A supported him before he came to Austraha Tribunal noted that in his
protection visa application the applicant claimieakt tboetween the mid 1990s up until the year
before he departed he worked with his family. Thpli@ant said that he worked with his
father. The Tribunal noted that the applicant infed the Tribunal he started work in the
early 2000s and that since the mid 2000s he didvodt as his father closed the business.
The applicant said that nobody asked him whendtigef closed the business. The Tribunal
asked the applicant why he stated on the formheatorked with his family until the year
before he departed if his father closed the busiadsw years earlier and he has not worked
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with the family since then The applicant said thatvas asked what he did and he could not
explain because he did not do anything and wasostggpby his family and friends. His
father is now sick. The Tribunal noted that thid dot explain why he stated on the
application form that he worked with the family lithe year before he departed. He said
that they asked him what he did in Australia andgdid that he was with the family and he
did small things in the business, the businessididiepend on him. The Tribunal noted that
the applicant also claimed in his protection intmwthat he worked for the family business
between the mid 1990s and the year before his tlgpawhich was the same as the
information he put in his protection visa applioati The applicant said that when he was
asked what he did, he thought it related to himitowas not his business but his father’s
business and he also helped.

The applicant said that before coming to Austrdl&lived in Dhaka, where he moved six
months before he came to Australia. Before thersameetimes lived in Dhaka and
sometimes in his village. His friend had a roonthi@ area near the village and he sometimes
stayed there and he also had bachelor quartersakd@and he sometimes stayed there too.

The Tribunal asked the applicant why he was feafuéturning to Bangladesh. He said that
it was because of his social and religious proldaah he fears the religious problem most.
The Tribunal invited the applicant to speak of #noBhe applicant said that he fears the JIMB
[Jamayetul Mujahideen of Bangladesh], the Islami@imentalists, who cannot tolerate that
situation He is concerned about his family, whoiareig trouble because of his situation.
Already some people came to his village to getrmftion about him but he had no idea who
came His family was in an embarrassing situatiahtanever thought that because of his
problem, his family would face that situation.

The Tribunal asked the applicant when he startethbaelations with other men. He said
that it was when he was in high school, in the #860s.

The Tribunal asked the applicant to describe Haioaships at the time. He said that at the
time he had a relationship with Partner A. He kiartner A from the previous years, his
father had a shop. Often he did not go to schobWemt to Partner A’s place and stayed with
him. They both stopped going to school. He wouldabis shop and stay with him and share
food with him and sometimes he would wash his @stfThe applicant liked him and liked
his behaviour and they formed a deep relationdip.applicant said that later he formed
other relationships, he could not remember in wiat. He had a relationship with Partner B
but he could not remember when he had that relsttipnHe believed it was in the early
2000s. He cannot remember many things. The applkézad that he had sexual relationships
with a couple of others. He used to meet with Rargby visiting the room in his shop and
also in Dhaka and they went to visit another plawee. He met Partner B in Dhaka as he
lived in bachelor quarters and they also went it @nother place together

The applicant said that he lived with both Parihend Partner B on a continuous basis.
When he met with Partner A, he started living vitm. At first they did not live together on

a daily basis but later they started living togettentinuously. After the mid 1990s they were
living together continuously. In the six monthsdrefhe came to Australia, he no longer
lived with Partner A but he lived with Partner BefBre that he also stayed with Partner B
when he came to Dhaka. He sometimes stayed in Ddrakaometimes he visited his village.

The applicant said that he could not remember ¢z gr the date when his relationship with
Partner B started. The Tribunal noted that theieapl claims to have only two deep



64.

65.

66.

67.

68.

relationships, one with Partner A and one with iRarB. The applicant agreed. The Tribunal
noted that it was odd that he could not remembkyast the year when he formed the
relationship with Partner B. The applicant said thmnever thought he would have to talk
about it. The Tribunal pointed out that he woulgd&nown at least in the last four months
since he applied for the protection visa that helditvave to talk about it. The applicant said
that he now talks about the relationship easilyibiiis country he never felt free to talk
about the relationship. It was always in his minat if someone knew about the relationship,
they would be in big trouble physically, religioysind mentally and nobody would support
them in his country. He could not tell anyone altbetrelationship. The Tribunal noted that
this did not explain why he could not recall whendtarted the relationship with Partner B.
He said that he could not remember when that cglship started.

The Tribunal asked the applicant whether he hadela¢gionship with Partner A and Partner
B at the same time. He said that when people startewing about the relationship, nobody
could speak directly with him but they gave himthithat they had a bad relationship. From
that time he met Partner B and started formindatiomship with him. The relationship did
not build in one day. Sometimes they met and giadtree relationship built up.

The Tribunal asked the applicant if anyone knewuabds relationship with Partner A and
Partner B. He said that his family and also a fewgbe from the area. People guessed
because they were always together and did actuibigether. The applicant said that people
guessed a few days after they started living tagetfter the mid 1990s He did not know
when people found out but he understood that pdopleed at him differently and spoke to
him differently. At the beginning, they teased Highind his back and later a few people
would tease him in front of him. Later he found that people knew about his relationship.
He was not like other boys and did not go to playwther boys, his days are different from
other boys'.

The Tribunal asked the applicant if he had expegdrany other difficulties as a result of his
relationship, other than teasing. The applicard t#aat there was a Madrasa in the area. He
never prayed and people sometimes asked him whidh&t pray. Sometimes people
threatened him that if he did not marry, he wowddrbtrouble. He never told them that he
had a relationship with a man and later he toldithigat he was married. His elder brother
did not accept the relationship and always thresttdnm. After his mother died, his father
always tried to explain about the situation He dasusin and people from the village were
SO upset about the relationship that they thredtbima. There was a big family and nobody
liked this relationship as it brought dishonoutfte family

The Tribunal asked the applicant about the thrieatseceived. The applicant said that his
family members kept telling him that if he contiduae relationship with the man, it is a big
problem for them and he must stop the relationahipif he did not, they would take other
action and sometimes they threatened to kill hihis Tvas done by his brother, his relative
and members of his village. The threats startexttor from the 2000s and the threats
gradually increased. In the beginning nobody knbauathe relationship and later more
people found out.

The Tribunal noted that the applicant claims toehstarted the relationship with Partner A in
the mid 1990s and that he lived with Partner Aigydtace near the village or in Dhaka. The
Tribunal asked the applicant how the others coolcknow about the relationship for several
years. The applicant said that he did not livedleamtinuously. Because he was young at the
time, people did not notice. He did not know wheogie noticed the relationship. He did not



69.

70.

71.

72.

stay there continuously, he sometimes visited g sand also his place. When people
started realising about the relationship, theytatbfollowing the activities. He does not
know when they started knowing about the relatignsh

The Tribunal asked the applicant if he had expeedrany harm from the family or villagers
between the early 2000s, when he started to retieigats, and when he left the country. The
applicant said that in the beginning he receivedats from his family who tried to restrict
his movements but he did not follow their restons. The situation built up gradually and he
did not think he had to explain his situation. Tirdounal asked the applicant if he had
experienced any harm between the early 2000s &nyktlr he departed. He said that once
his brother and other people physically hit himm®&tmes his brother and relative tortured
him physically and mentally. He believed that ie tlear before he departed the IMB knew
about the relationship and were not happy abotihiey targeted him and could hit him at
any time. If someone is killed in Bangladesh, ngbaduld do anything about it. The
Tribunal asked the applicant how he avoided beargied by them from that time until his
departure from Bangladesh. He said that aftergbaod he did not go to his village. If he
went anywhere, it was confidential. The Tribunaleabthat the applicant lived at or near his
village first and later he spent six months in Dlakhe Tribunal asked the applicant how he
was able to avoid harm. He said that they did mowkthat he stayed in Dhaka. Before
Dhaka he stayed at his place or the shop and waémel not to let anybody know that he
was visiting. He felt that he could not visit hiage as it was not safe, so he did not return
to the village.

The Tribunal noted that despite people knowing ab@usituation since the early 2000s, the
only harm he claims to have suffered was one attgdkis brother and threats from the
villagers and being threatened by JMB The appliegnéed.

The Tribunal asked the applicant why he had nottimead the attack by his brother in his
protection visa application. He said that he w&sdsvhether there was any physical sign on
his body and he said that there was not. The Tabuoted that he had not mentioned the
specific attack by his brother in his statement @pplicant said that he was not asked that
specific question. The Tribunal noted that it dod ask the applicant that specific question
either and he did mention the attack. The applisartt that he was not asked before and he
now thought that he had to mention the specifieahrThe applicant said that maybe there
was a misunderstanding before and now he thoughthtshould answer that question. He
has not discussed his relationship with anyonenawver faced this kind of interview before,

it was not easy for him. He has never spoken toaayor so long. He cannot explain his
situation properly. The applicant said that mayizs time he did not understand the question
or the interpreter properly. He cannot explain wydid not mention it properly.

The Tribunal asked the applicant if he made argngit to leave Bangladesh before his
actual departure. He said that he never tried.Trliminal asked the applicant why he
decided to do so when he did. He said that thedonghtalists were upset with him and his
family was pressuring him, so he decided to leheecbuntry. His family was facing a
problem because of him. The Tribunal asked theiegu whether the fundamentalists did
anything specific in the year he departed for lordecide to leave the country. The applicant
said that the fundamentalists never attacked hinkdgpt pressure on him and kept telling
him that he should not have that relationship A feembers of the JMB lived in his area and
talked to him and advised him to pray and work lim but he always ignored him. He
was afraid that they may attack him. From that tireevas afraid of them and tried to stay
away from them. They never attacked him and hendicknow that they were preparing to
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attack him but they threatened him. When he undedsthat they were unhappy with him, he
decided to leave the country. The Tribunal poirgetithat they had been threatening him for
a number of years. The Tribunal asked the appliaduat happened in the year of his
departure that made him decide to leave the counhy applicant said that the villagers
were upset with him but when he found that the JMiBe upset with him, that is when he
decided to leave the country.

The Tribunal asked the applicant when and how bhadmut that the JMB was upset with
him. He said that it was early in the year of lreparture (he departed at the end of that year).
They never tried to hit him but sometimes theyeadlko him and tried to explain the

situation. The Tribunal asked the applicant hovidumd out that the JMB was upset with

him. He said that they never support that kindetdtronship and they came to talk to him.
The Tribunal noted that they never supported tivat &f relationships and asked him why
they became particularly interested in him in tearyhe departed. The applicant said that he
did not know if they knew about his situation i fhast or how they found out at that time.
There is a big Madrassa near the village and therenany people there who may have
found out.

The Tribunal noted that it had a humber of conceritis the applicant’s evidence. He
appeared vague about the details or when describengvents that happened to him. The
applicant said that if they tried to shoot him tabshim, he could tell. The Tribunal noted that
he was vague about stating when others found dubwrthey found out about his
relationships, whether or not others knew abouteteionships before and, if they did not
know, how they found out in the year of his departor, if they did, why he has not suffered
any serious harm for many years. The Tribunal ntitatithe applicant could not provide a
satisfactory explanation as to why he decideddwdeat the time he did and not at any time
before. The applicant said that he has no abdityxplain. He was not open about his
relationship but some people are open to otherbdtried to keep it confidential. Naturally,
people would know about his situation gradually antstraight away. Nobody could
explain why his relationship started in the mid @®@nd he decided to leave in the latter
2000s. He tried to keep it quiet and confidentral aot let people know about the
relationship, that is why it took time for peopteknow about the relationship. He came to
Australia and many people from his village knewt thecame to Australia and would Kill
him if he goes back.

The Tribunal asked the applicant if he thoughteéheas any other place in Bangladesh where
he could live safely. The applicant said that hel@¢mot live anywhere for a long time. He

had to live with somebody. In the future, he caubd return to his village or meet with his
family members.

The Tribunal noted that the applicant presentedstatements which contained no contact
details and there is no way to verify when, by whamfior what purpose they were prepared.
The Tribunal noted that it may not give much weighthese statements. The applicant said
that they were written in Bangladesh and if somghasited these people to ask about the
relationship, they would be in trouble. The Tribbagain noted that there was no way to
ascertain who wrote the statements. The appli@dttsat they know about the relationship.
The Tribunal reiterated its concerns about thisewce. The applicant said that the situation
in Bangladesh was different, it was not free likesfalia If any person came to the village,
people would ask questions. The Tribunal notedghting the phone number on the
statements did not require people coming to tHagel The applicant said that already
somebody came to the village asking questions diioutThe Tribunal noted that it also
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needed to consider how much weight to give to roghler’s statement. The applicant said
that he did not know what to say. He requestedtitminal to consider his situation. He
stated that if he made a mistake, he could nota@xphings properly because of his
education. It is an awkward situation and he cawgtexplain his situation to anyone. He has
a problem in his country and his family has a peabbecause of him. He cannot go back to
his country.

The applicant stated that at the airport, becaus® twas a Bengali interpreter present, he
could not tell his situation in front of him. Heaalys told people in his country that he was
married and that is why he continued to say thatstdted his wife’s address but could not
give a specific address. If he was really marriedywould have given the address. He could
not give the wife’s mobile number. He never marridd is sorry for stating those things at
the airport. He did not understand the questionpgnty and answered wrongly. It is his fault
that he could not explain properly and he is tgllime truth. It is impossible for him to return
to his country. He would have many problems andlavbe killed if he goes back.

The applicant’s representative stated that PaAngas Hindu. The Tribunal noted that it
would accept that. The representative stated higaapplicant was asked to participate in
religious activities and that the applicant doesaomsider himself to be a religious Muslim.
He does not practice at all and does not fast JuRamadan. The applicant said that both of
his brothers pray. The applicant said that hiswlaf religious persecution is separate to his
claim of fear for homosexuality. He said that tbedamentalists believe that he works
against their religion and if they kill him, theyowld go to heaven. The Tribunal asked the
applicant why the fundamentalists believe that lbeks against their religion. He said that
they believe that he is against religion becausedsexuality was against religion and there
was no other reason.

The applicant’s representative stated that thei@gplis adamant that he is not a Country A
citizen and if he was a Country A citizen, he wontd come to Australia and even now he
would travel to the Country A to solve his problemhis raises a reasonable belief that what
the applicant stated was correct. With respedtedwo statements, these were only received
recently and there was no opportunity to obtaithter information. The representative
submitted that the ability to produce false docurménoften used as a ground for refusal,
while lack of evidence is also used against aniegmi. The Tribunal noted that the existence
of the passport is also problematic because thiicappdenies any knowledge of the
document even though it has his photograph, sigaatud other details. The representative
referred to the UNHCR handbook and Professor Hadlyaa the assessment of credibility
and also the fact that applicants often put forwdafi@rent claims at the initial interview

while full claims emerge later.

The representative noted, with respect to the eaplis employment, that the application
form states ‘n/a’ and then provides the dates gfleyment. He stated that the intention was
to show that the applicant did not work for theirenperiod but that he worked from the time
he left school until his departure from the counfrige representative submitted that the
applicant’s statement is brief due to difficultyarranging an interpreter and other
difficulties, that is the reason the statement largef and the applicant was not given the
opportunity to expand on his claims at the intemigith the delegate.

About a week after the hearing the Tribunal reaifugther submissions from the applicant
through his representative. The representativgpt@sded further statements with contact
details to enable the Tribunal to obtain furthéoimation from the witnesses. With respect
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to the documents used by the applicant to entetréligs the representative states that the
applicant believed that he was entering Austradiagia Bangladeshi passport with a visa.
He travelled to Australia via another country armbid have had to produce this document to
the immigration authorities to board the plane. Témresentative notes that the Country A
travel document was not located on the applicante entered Australia. The
representative submits that notwithstanding thbdirral’s concerns relating to the manner in
which the applicant entered Australia, this shaowdimpact on the Tribunal's general
considerations of the applicant’s credibility. Tie@resentative states that the fact that the
applicant’s claims in the original interview wenéferent to his subsequent claims should not
of themselves be a reason for dismissing the clamade by the applicant and reference is
made to paragraph 4.6 of the Tribunal’s guidelimegredibility. The representative
emphasises the importance of considering cult@mgitivities. The representative submits
that the applicant’s general account should be asemedible and consistent with the known
country information and the applicant should beegithe benefit of the doubt. The
representative refers to the difficulty of an apalit being able to prove his case, especially
where his claims relate to the issue of sexuahtatéon. The representative states that if the
applicant was a Country A citizen, then he couldehtaavelled to that country and the fact
that he does not do so should been seen as indichtt the document is not genuine and the
applicant has no authority to travel to the Courtyyhich is corroborative of the applicant’s
claims in relation to the documentation.

The applicant enclosed a statement from Partnarhdgh contained his address and mobile
number and was similar to the statement he preljiquevided to the Tribunal. The

applicant also enclosed a statement from PartnveitiBhis contact details. In that statement,
Partner B states that he has known the applicaribfw years and that the applicant and
Partner A were a good couple and lived togetharnmom and he visited them often. Partner
B states that the applicant is gay and had probleitishis family and in the country and he
escaped from Bangladesh. The applicant also indlad#atement from a Chairman of a

local organisation stating that the applicant ismarried, that he was not seen in the area for
a long time and that he belongs to a ‘unique manakacter’ The applicant also presented a
statement from his high school referring to theligppt’ studies at that school.

The Tribunal invited the applicant to again appesfore it to give oral evidence and present
arguments and to enable the Tribunal to take midkace from the two witnesses nominated
by the applicant. The Tribunal hearing was condlietih the assistance of an interpreter in
the Bengali and English languages. The applicastrepresented in relation to the review by
his registered migration agent. The oral eviderefere the Tribunal is summarised below.

The applicant said that he did not wish to comnoenihis previous evidence, nor to add
anything to the evidence given at the first hearing

The representative requested the Tribunal to olataiopy of the applicant’s itinerary as it
would indicate that the applicant travelled to Aaba through another country and that he
did not intend to travel to the Country A but wittAustralia. The Tribunal noted that it was
prepared to accept that the applicant was not at@pA citizen but was of the view that the
applicant must have used the Country A passpdrbéod a plane. The applicant said that he
did not.

The applicant said that his two witnesses did peak English and could not write in English
on their own. The Tribunal pointed out that the statements were provided in English. The
applicant said that he could not explain that, ikdendt know if they received assistance. The
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Tribunal asked the applicant how it could be setisthat the writers had written the
statements, given that there were no original denis The applicant said that he was not
sure but maybe they received assistance from amp&riso can write in English and maybe
they told the person what to write and that pemsoote the statements.

The Tribunal referred the applicant to the staterfrem Partner B and noted that the
applicant claimed to have a relationship with hiheTpplicant agreed. The Tribunal noted
that in his statement Partner B refers to the apptis relationship with Partner A, but not to
his own relationship with the applicant. The apgfitsaid that he had a relationship with
Partner B in the past six months and also befdne.Tribunal asked the applicant why
Partner B would not mention that in his statem&he applicant said that they did not know
what to write or what would help but it is true thi@ey had a relationship.

The Tribunal noted that in the first hearing thelagant had difficulty remembering when his
relationship with Partner B started and asked hine icould recall that now. The applicant
said that they initially met in the early 2000s Yheould meet up and see each other and talk
to each other but they engaged in a deeper retdtiprafter that. The Tribunal asked the
applicant when he engaged in a relationship wittineéaB. The applicant said that the initial
three or four years passed for nothing, but hectoat recall. The Tribunal noted that in his
statement, Partner B stated that he had knownplécant for four years, not since the early
2000s as the applicant claims. The applicant $etlite met him in the early 2000s but
Partner B refers to the relationship time. The Oimidd noted that in his statement Partner B
states that he has known the applicant for foursyeet that they have a relationship for four
years. The applicant said that they did not undadstvhat to write or what details they
needed to give. The Tribunal pointed out that RaBigave very specific information in his
statement, that he has known the applicant for years and he makes no reference to the
relationship, while the applicant claims to havewn Partner B since the early 2000s and to
be in a relationship with him for six months befbrs arrival in Australia. The applicant said
that they only lived together for six months. Thétuinal noted that this did not explain the
other inconsistencies. The applicant said thdtefTribunal spoke to him, he would be able
to explain it.

The applicant said that he lived with Partner Btowously for six months before he came to
Australia and before then he sometimes stayedwith In the past six months, while he
stayed with Partner B, he did not see Partner galtime.

The Tribunal asked the applicant to describe thegivhere he lived with Partner B. He said
that there was a two room house, it had one taiidtone kitchen. Other service people used
to live in the next room. The Tribunal asked thplejant to name these people. The
applicant named person one and person two. Helsatidh between there were many people
staying for two to three months, such as persaettperson four and person five and there
were too many other people who came and went. Waeeg bachelors who used to rent there.

The applicant said that Partner B also rented butita not know how much rent he was
paying. The Tribunal pointed out that they liveddther for six months. The applicant said
that this was a rented flat and other people wionpied the flat contributed and all the rent
was collected and paid together. The Tribunal oirtut that it was asking specifically

about Partner B, with whom he had lived for six thgrbefore coming to Australia and with
whom he had a relationship. The applicant saidhibatias not sure about the rent, it could be
7000 or 8000 taka a month, including the bills.
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The applicant said there were two rooms and hePamther B used to occupy one of the
rooms. They did not have a single room on a contiswbasis, it was a bachelor
establishment and sometimes there were othergisaime room. The Tribunal questioned
the applicant about their living arrangements. apglicant said that in the morning Partner
B went to the office while he stayed at home watghi’V. He would return at around 12
noon and he again left for the office at 2 pm dreytused to do it at lunchtime. He left for
the office at 9.30 in the morning and sometimewbeld return at 12 or 12.30. He would
leave again at 2 pm and return in the evening. Sores if he was busy, he did not come
home. The applicant said that Partner B workedinféice of a company as a service
person. The Tribunal asked the applicant what Baiis income was. He said that he did
not know, he did not ask. The Tribunal noted thaytwere living together in a relationship.
The applicant said that he did not ask how muckaraed.

The Tribunal asked the applicant who did the shagppm the household. The applicant said
that most of the time it was the maidservant. Thbuhal asked the applicant to describe
what he and Partner B did together as a coupleaktethat they sometimes went to other
places. The Tribunal asked him if he did anythilsg eHe said that when he had holidays,
they went to other locations. The Tribunal askedapplicant if they did anything together
on a daily basis. The applicant said ‘what do yaam. The Tribunal noted that the
applicant claimed to have been in a relationshiafdeast six months, yet he did not know
much about his partner’s financial arrangementsthednformation he gave about Partner B
appeared to be the information he could give &g Wvas renting from Partner B, rather than
in a relationship with him The applicant said thatused to stay at home and sometimes in
the evenings they would go out together. He satttiey used to go out to the market and
other centres but not on many occasions becausaséred. The applicant said that he did
not realise that he had to answer questions sutifeas. The Tribunal pointed out that he
claims to have been in a relationship with thissparand the Tribunal was asking him basic
guestions about the nature of such a relation3tp.applicant said that he could not
remember many things.

The Tribunal asked the applicant if he and ParBesed to go out on weekends. He said that
they did sometimes. In Dhaka they would go to tlaek®et and sometimes he used to come to
the applicant’s village and in the last few mortthesy went to Kumilla on several occasions.
The Tribunal asked the applicant about Partnefdisly. He said that he did not have
family in Kumilla but his elder brother lives in @tmer place. He has never spoken to his
elder brother. The applicant said that Partner &kecontact with his family, he has contact
with his elder brother and he sometimes used tbhisbrother’s place. Partner B also has
parents and other siblings and he also maintainsacowith them but the applicant had
never spoken to them. The Tribunal asked the agptli€ Partner B’s family was aware of
the relationship. He applicant said that PartnarfBinily knows his name. The Tribunal
asked him if they know about the relationship. &pplicant said that they know that the
applicant is his bosom friend but they do not kribat they were in a relationship. The
Tribunal asked the applicant if any of his or PartB’s friends were aware of the
relationship. He said that maybe some of Partneiffi2nds guessed about the relationship,
for example the other roommates.

The Tribunal asked the applicant if he had contabduo the budget while living with Partner
B. He said that at that time he did not mix withnp@eople and did not have much money.
Partner A used to give him some money and he alsmived money from his elder brother.
The Tribunal asked the applicant if Partner A wiaeng him money while he lived with
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Partner B. The applicant said that he met Partrird@igh Partner A. The Tribunal repeated
its question. He said that Partner A was giving money. The Tribunal asked the applicant
if he contributed any money while living with PaetrB. He said that Partner B used to pay
his rent and when they lived together he would blspthings for him. For example, he
bought him the shirt he was wearing. He did noeginy money to Partner B.

The Tribunal questioned the applicant about thieylear of his relationship with Partner A.
The Tribunal asked the applicant where they litéel said that Partner A had his own house
at a market. He had a room next to a shop wheyeubed to live together and there was
nobody else living there. The Tribunal asked thaliapnt to describe that room where he
lived with Partner A. He said that there was a $na@m, it was not a flat. The Tribunal
asked the applicant if he could state anything natieut the room. He said there is nothing
to describe about the room. The Tribunal askedgpdicant to describe the furniture in the
room. The applicant said that there was not muahitire, there was only the sleeping
arrangement, only one bed. There was also a tbitethen said that there was also a wall
stand. The Tribunal asked the applicant if there argything in the room apart from the bed
and the wall stand. The applicant did not respdih@. Tribunal pointed out that the applicant
appeared to have great difficulty remembering dunr where he stayed for at least several
months The applicant said that there was nothingnonable. Sometimes they used to watch
TV, there was nothing memorable. The Tribunal agkedapplicant if there was also a TV in
the room. He said that Partner A sometimes usadrémge the TV. The Tribunal noted that
the applicant initially stated that there was amlyed while he now claims that there were
other articles of furniture The Tribunal noted thatould ask similar questions of Partner A
and if there were any inconsistencies, these mggesi that the applicant is not being
truthful in his evidence, so that it was importtortthe applicant to provide as complete a
description as he could. The applicant said they there not prominent there. The Tribunal
noted that it asked the applicant to describe doenrand whether or not they were prominent
in the area would not alter that. The applicaneadr The Tribunal again asked the applicant
to describe the furniture in the room where thegdiin the last 12 months of the
relationship. The applicant said that there wasingtmentionable.

The Tribunal asked the applicant to talk aboutrthiteire of his relationship with Partner A in
the past six months of their relationship. He shat they went for outings, attended
programs and sometimes to the cinema. There wHeeatit programs such as drama
theatres and musical concerts in the area. Theifaltasked the applicant what outings they
went to. He said that he would go to the bazaarmtiie area they would enjoy programs or
visit people.

The Tribunal asked the applicant if Partner A ugepay rent. The applicant said that he did,
but he did not know how much. He used to take mdraey the shop, so he did not know
how much. He was paying rent monthly. The applicand that he did not know how much
Partner A was making in the shop. The Tribunal dske applicant if he knew anything
about Partner A’s financial affairs. The applicaatd that he did not, but Partner A was a
well off person. The Tribunal asked the applicahiywe did not know anything about
Partner A’s financial arrangements if they liveddther for some time. The applicant said
that he did not know how much Partner A made instig. The Tribunal asked the applicant
if he ever helped Partner A in the shop. He saadl ttiere was nothing memorable, sometimes
he would come to the shop to sit there to passinteebut there was nothing to help. It was
only a small shop which Partner A acquired fromfarsily.
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The Tribunal asked the applicant if he had metrfeéard’s family. He said that he never went
to his house. He met them because they were fremehRt village but he was not curious to
learn about them. From childhood he does not mik weople. The Tribunal asked the
applicant if he could remember the names of PaArefamily members. The applicant said
that he knows the father's name but not the mashsaime. He said that Partner A had
siblings but he did not know how many. The Tribuasked the applicant why he was
unfamiliar with his partner’s family compositioniygn that they had a relationship for a long
time. The applicant said that it is hard to expl&ia is like that. If he knew that he had to
attend an interview he would acquire the infornratibhe Tribunal noted that it did not want
the applicant to acquire information for the pupo$the interview, but if he claims to be in
a relationship for a number of years, it may beoeable for him to be aware of his partner’s
personal matters, financial arrangements and facoitgposition. The applicant said that he
was always like that.

The Tribunal noted that the information the appiigarovided about his relationship with
Partner A and Partner B was vague with little detad this information was inconsistent
with his claim that he had a deep and meaningfatiosship with both men and that his
relationship with Partner A had existed for a numifeyears. The applicant asked who else
would he have a relationship with. He said thatds true that he had a relationship with
them. It is not possible that a man would not heavelationship. The Tribunal pointed out
that he did mention before that he was married.dag@icant said that he had explained why
he had stated that. The Tribunal noted that this aveinding that it needed to make. The
applicant noted that when he said that he was ethritiwas accepted, so why should his
claim about his relationship with Partner A andti®ar B not be accepted. The Tribunal
noted that the applicant had a great deal of diffycdescribing his relationship with Partner
A and Partner B. The applicant said that he wapregared that he had to answer. He is not
curious to learn about things and cannot answar theesimplest things. He was raised in a
way that he was not taught to be curious. The habuoted that it was not asking the
applicant about the surrounding world that he cauldould not be curious about, rather its
guestions were about his own personal relationsitipanother person. The applicant said
that he never thought or discussed that he hallnmt these things. He only knew that
Partner A had brothers but he did not ask how mia@yyas not curious to know about his
partner’s brother.

The applicant’s representative stated that theseamaultural issue. The applicant is an
uneducated person, who lived an ordinary and mundaistence in the village. He claims to
be gay and had two relationships, both of whichtioaoe concealed. He had a mundane
existence and nothing much happened in his dédyTihe applicant had not met his
partner’s family as it was not relevant to the tietaship and it is not uncommon for people
not to know the names of relatives or dates ohbirt

The Tribunal asked the applicant whether he comtedh any funds to his household. He said
that he did not and that Partner A paid for evengghThe Tribunal asked the applicant about
the household chores. He said that Partner A waasdle person who did all these things
because Partner A was in the shop and had no etigaigements. The applicant agreed that
he also had no other engagements. He said thabtlido the housework because that is his
personality. He did not do anything at all, mostra@f work was done by Partner A. The
applicant said that Partner A spent 7 days a weéka shop, which was located close to
home. Partner A used to go to the shop in the mgrand return at night. There was no fixed
timetable when the shop opened. He would go ar@umd10 in the morning and return at 8
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or 10 at night. The applicant said that he didkmaiw when Partner A went out to the shop

or came back, he did not realise that he had teenbis coming and going time. The
applicant said there were no cooking arrangemémespod used to arrive from home in
Partner A’s village. The village was about two kiletres away and they used to bring food
every day and sometimes he got food from the hiotitle market. He said that there was no
specific person to bring the food but people usettlavel between the shop and the village
often and carried the food. The situation is sgdat it is a remote area and if someone was
coming to the market, someone from home would Hamdthe food.

The Tribunal took evidence from Partner B. The Uinél asked Partner B whether he could
write in English and how he was able to write ttegesnent. He said that he could write in
English but he was not an expert. He said thatdsenritten the statement himself in English.

Partner B said that he had a relationship withaghy@icant for the past four years but he has
known him for longer. Then their relationship beeartoser. He met the applicant through a
friend and initially they did not have a strongatenship, they went out and said hello but
later it became strong. The Tribunal asked PaBrterdescribe that relationship. He said that
initially they talked and later he found that thmpkcant was a good man and later they
started a relationship. Partner B said that hetla@@pplicant lived together ‘most probably’
for six or seven months in Dhaka. They had notlisaywhere else. The Tribunal asked
Partner B to speak about their living arrangemeti¢ssaid that they stayed in a house. They
occupied a room and lived together. They sometivess for outings. The Tribunal asked
Partner B if he could state anything else aboutélaionship. He said that he had a
relationship and they are homosexuals.

The Tribunal asked Partner B if anybody else livethe room. He said that before there
were other friends occupying the room but laterdtveere only two of them. The Tribunal
asked Partner B to describe the names of the padpaised to live there. He said person
six and person seven, person eight. He cannot ibar names now. The Tribunal asked
Partner B if he had to pay rent. He said that hé pA00 — 4000 taka a month. The applicant
had not contributed to the rent or to any othereesps. He said that the applicant used to
receive some money from his brothers and he sorastbarrowed money from friends.

Partner B said that he used to work in servicewdeld leave the house at about 9 or 10 in
the morning and he would return at 4 or 5 pm. Heldioeturn for lunch at about 2 or 2.30
pm and spend an hour at home. He said that whiveonked, the applicant would be
watching TV. Partner B said that they did the hawm& together. The cooking was done by
the maidservant and he and the applicant did tbpmhg. He said that they have not met
each other’s families formally. The Tribunal aslattner B what he and the applicant did on
weekends. He said that they used to go out tordiftdocations, such as the bazaar, nearby
towns, the local areas and he also travelled tappdicant’s village. The Tribunal asked
Partner B if there was anything else he could sthtait the relationship. He said that the
relationship happened through a friend, Partnddéhas a deep relationship with the
applicant and still talks with him. They stayeddtter in the last months. Early in the year
the applicant departed he received some threatso&hdim about these and they started to
live together.

At the suggestion of the applicant’s representative Tribunal asked Partner B if he knew
anyone by the name of person one and person twimeP® said that there was a boy named
person two with whom he used to have a relationahgwho used to run a shop. He said
that person two never lived in the same unit asbutthey had a good relationship. Partner
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B said that person one was a friend who sometirsed to live at his house but he could not
recall when. He said that person one used to tivas house before 2008 and he met the
applicant.Partner B said that person five used to live inrtdam as wellPartner B said that
the applicant had never married. He confirmed ligadbought a shirt for the applicant.

The Tribunal took evidence from Partner A. Parthatated that he wrote the statement
through a lawyer who translated it for him. Theblmal asked Partner A if he had any
difficulty disclosing his relationship with the dpant to the lawyer and the notary. He said
that he did not.

Partner A said that he had a relationship withaibyglicant since school, maybe since the mid
1990s. They started living together after schoasiprobably since the late 1990s. In the
past 12 months of the relationship they lived tbhgetHe had a bachelor house and the
applicant used to come and stay with him. The Tr@basked the witness to describe the
house. He said that he could not recall the houséhle structure of these houses is common.
He no longer lives there. The Tribunal asked th@eegs how many rooms there were in the
house. Partner A said that he could not recall. Titeunal asked him how long he had been
living there. He said that they had been in angpitece and then changed to another place
and he could not recall how long they spent theitatlwas almost a year. The Tribunal
referred Partner A to the place where he and thécant lived for the last 12 months of the
relationship. He said that they lived at his hotite said that he could not recall the details of
the house because he is upset and has become e&kytimnking about these things. The
Tribunal noted that it was hard to believe thatbeld not recall how many rooms there were
in the house where he spent at least several mdpdinther A said that there two to three
rooms and other bachelors were living there. Thesbavas owned by an old town resident
and he paid different rent, from 800 to 1000 taka said that the applicant did not know
about the rent and did not contribute. Partnerid &t he and the applicant had their own
room. The Tribunal invited the applicant to deseribe room. He said that this room did not
contain anything as they used to live a bacheler He said that the room had the bed and
the pillows. There was nothing else mentionable.

Partner A said that the applicant did not supponisklf financially but he supported the
applicant. The Tribunal asked Partner A if they Balv in the room. He said that they had
one initially but it became out of order and hesthit out. The Tribunal asked Partner A how
many days a week he used to spend in the shomitléhsit the spent the whole week in the
shop. The applicant was unemployed at the timehanased to pass his time going here and
there. He did not help him in the shop. The witrszsd that they lived in a nearby village
and the applicant met his family but later he waead and they did not meet at all. The
Tribunal questioned Partner A about their sociéivdies. He said that they went to different
functions and programs and also to the cinema.itHéhé housework but the applicant may
have helped, he could not recall.

The Tribunal asked the withess why the applicadttbdeave the country due to his
homosexuality and why he thought he was able t@menPartner A said that he was hiding
now and he is upset He is not financially suppgriiimself and whenever he thinks about
the applicant, it makes him feel terrible. His si®phut down. The Tribunal asked Partner A
if he knew how the applicant made arrangementsawed the country. He said that the
applicant’s brother made arrangements and he di@nmwv how these were made. The
Tribunal asked Partner A when his relationship it applicant ended. He said that his
elder brother used to treat him badly and usectautle and wanting to split them up. He
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said the relationship ended in the year the applideparted. Partner A stated that the
applicant has never been married.

The Tribunal pointed out to the applicant that éhwere a number of inconsistencies between
his evidence and evidence of his partners andnég to rely on such inconsistencies, the
Tribunal would give him the opportunity to commentthese on writing The Tribunal asked
the applicant if he wished to provide any commaewith respect to these. The applicant said
that when Partner B speaks, he is an educatedrpansbhe is okay but Partner A is not an
educated person and is here and there. If he caongince the Tribunal, he did not know
what he could do about that. He is different fraiimeos and what he said is true. He lacks the
skills of presenting himself properly and in a walpported way and as he is unable to do it,
it is not possible to overcome what is naturallyim. What is said is true, he would not tell a
lie and there is nothing he would hide.

The applicant’s representative stated, with resfmetite inconsistencies, that the substance of
the evidence was essentially the same, despitetbasistencies, and when two people are
asked questions, there would be differences im tiervations and comments. The thrust of
what was said was that there was an essential coalityoof responses. The evidence

should be considered in the broader sense anddshotibe gone through with a fine
toothcomb. There were problems in the initial imtews but the evidence is broadly
consistent and it is also consistent with the awdd country information. The representative
submitted that the applicant should be given theehieof the doubt and he deserves
protection.

On 29 April 2009 the Tribunal again wrote to th@lagant pursuant to s. 424A of the Act
inviting his comments on, and response to, thermé&ion the Tribunal considered may be a
reason or part of the reason for affirming the siea under review. The Tribunal set out the
inconsistencies in the oral evidence of the apptid@artner A and Partner B These were said
to be relevant as it may cause the Tribunal tactefee applicant’s claim that he had a
relationship with Partner A or Partner B or thatilied with them in a relationship. It was
also said to be relevant to the assessment opiblecant’s credibility and to the weight to be
given to the other evidence he presented.

The applicant replied on 8 May 2009 through higespntative. The representative notes that
the application is not an application for an ineggendency visa and a different test applies in
relation to consistency of evidence between théi@py and his witnesses. The applicant
repeatedly explained his personal approach tovifech must be considered in assessing his
evidence and each person has different recollextibime representative argues that the
Tribunal should look at the totality of evidencedarot isolated inconsistencies and this
would indicate commonality of responses. The repregive addressed each of the
inconsistencies set out in the Tribunal’s corresiemce. The representative referred to the
Tribunal’s credibility guidelines and a number efctsions of various courts relating to the
assessment of credibility and suggested that thicapt should be given the benefit of the
doubt.

FINDINGS AND REASONS

The applicant claims to be a national of Bangladeghhe entered Australia as a holder of a
passport issued in Bangladesh. The Tribunal has prexided with a copy of a Country A
passport in the applicant’s name, that is heldtedaically on a DIAC database. The
applicant denies that he holds Country A natiopalitthat he had any knowledge of that



117.

118.

119.

120.

passport. The applicant’s representative submutisitithe applicant was a national of the
Country A, he would have travelled to that counthile that submission has some force,
the Tribunal is of the view that the mere fact tiet applicant remains in Australia does not
indicate that he is not a national of the CountryN&vertheless, the Tribunal has not had the
opportunity to examine the Country A passport, g electronic copy is available, nor to
ascertain its validity. It is not apparent thasthassport or any other Country A travel
document is presently available to the applicaatvifly regard to the totality of evidence
presented with respect to the applicant’s natibpnale Tribunal has formed the view that,
on balance, the applicant is not a Country A naii@amd that he does not have a current
legally enforceable right to enter and reside en@ountry A. The Tribunal finds that the
applicant is a national of Bangladesh and has ssddss claims against Bangladesh as his
country of nationality.

The Tribunal accepts that, as Beaumont J obsendndhawa v Minister for Immigration,
Local Government and Ethnic Affairs (1994) 52 FCR 437 at 451, ‘in the proof of
refugeehood, a liberal attitude on the part ofdeeision-maker is called for However this
should not lead to ‘an uncritical acceptance of amg all allegations made by suppliants’.
As the Full Court of the Federal Court (von Douddapre and Sackville JJ) observed in
Chand v Minister for Immigration and Ethnic Affairs (unreported, 7 November 1997):

‘Where there is conflicting evidence from differesaturces, questions of credit of
witnesses may have to be resolved. The RRT isegitied to attribute greater
weight to one piece of evidence as against anadinerfo act on its opinion that one
version of the facts is more probable than anotfoithg Minister for Immigration
and Ethnic Affairs v WU Shan Liang (1996) 185 CLR 259 at 281-282)

As the Full Court noted in that case, this statdméprinciple is subject to the qualification
explained by the High Court Minister for Immigration and Ethnic Affairs v Guo (1997)

191 CLR 559 at 576 per Brennan CJ, Dawson, TodBaydron, McHugh and Gummow JJ
where they observed that:

‘in determining whether there is a real chance @émag¢vent will occur, or will occur
for a particular reason, the degree of probahiligt similar events have or have not
occurred for particular reasons in the past isveeiein determining the chance that
the event or the reason will occur in the future.’

If, however, the Tribunal has ‘no real doubt’ tkia¢ claimed events did not occur, it will not
be necessary for it to consider the possibility ttsafindings might be wrongvlinister for
Immigration and Multicultural Affairsv Rajalingam (1999) 93 FCR 220 per Sackville J (with
whom North J agreed) at 241. Furthermore, as tiiegdourt of the Federal Court
(O’Connor, Branson and Marshall JJ) observeldapalapillai v Minister for Immigration

and Multicultural Affairs (1998) 86 FCR 547 at 558-9, there is no rule éhdécision-maker
concerned to evaluate the testimony of a personaldims to be a refugee in Australia may
not reject an applicant’s testimony on credibiitpunds unless there are no possible
explanations for any delay in the making of clamn$or any evidentiary inconsistencies.
Nor is there a rule that a decision-maker must adfubsitive state of disbelief’ before
making an adverse credibility assessment in a esfugse.

The applicant claims that he is fearful of persecuss a result of his homosexuality. The
Tribunal accepts that homosexuals in Bangladesidargifiable by a characteristic or
attribute common to all members of the group, nartiedir sexual orientation, and that this
characteristic or attribute distinguishes the grisam society at large in Bangladesh. The
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Tribunal accepts, therefore, that homosexuals fparticular social group in Bangladesh
for the purposes of the Convention. However thestjan remains whether the applicant is a
member of this particular social group, as he cfaim

As the Tribunal explained to the applicant during hearing and in various correspondence,
it had a number of concerns with his evidence, Whiave led the Tribunal to find the
applicant not to be a person of credibility andeject his claims. These are outlined below.

* The applicant denied that he held the Country Apag or that he was even aware of the
existence of such document. The applicant arguhtpaid a broker to obtain the
Australian visa and gave the broker his Bangladeassport and that the passport was
returned with the Australian visa. However, DIAGmovided information to the
Tribunal which indicates that the Country A passpas used to apply for the ETA,
which the applicant used to enter Australia

The applicant confirmed in his oral evidence toThibunal that his Bangladeshi passport
has no evidence of an Australian visa, which wdaddequired for him to depart
Bangladesh and travel to Australia. The Tribunaifithe view that the applicant would
have used his Country A passport to depart Banghads it is unlikely that he would have
been allowed to board the plane in Dhaka withouAastralian visa. The applicant argues
that he did have the Australia visa in his Bangshi@assport but he was unable to offer a
meaningful explanation as to why the passport ngdo contains that visa (the applicant
was provided with a full copy of his passport ie ttourse of the hearing).

Thus, the Tribunal does not accept the applicardisn that he is unaware of the existence
of the Country A passport. The Tribunal finds ttiegt applicant has been untruthful in his
evidence and the Tribunal considers this to begpiificance

* In his airport and Departmental interviews the agapit stated that he was married. He
further stated in his airport interview that thasen he fled Bangladesh was because his
partner tried to kill him and that he had beenidirty for a few months before his
departure, including from his wife. The applicarplkained to the delegate and the
Tribunal that he has provided false informatiohose interviews because he was
physically and emotionally tired, because he weaidthat the information would be
published in the media and because he was giviltgeee through a Bengali interpreter
and he did not wish to disclose the informatiothi® interpreter. The applicant also
argues that he was unable to provide his spousk’address and mobile number and this
indicates that he has not provided truthful infotiora The Tribunal does not accept these
explanations.

The Tribunal is mindful that the applicant may ha&een tired and nervous at the
interviews and also that he may have been relutvadisclose his information in the
presence of a Bengali interpreter The Tribunal atdaowledges the submission of the
applicant’s representative, who referred to the WRHandbook, which provides that
applicants may be reluctant to disclose full infatimn at the initial interview. Despite
this, the applicant confirmed in his oral evideté¢he Tribunal that when he was
interviewed in the airport, he was informed that Visa was a ‘duplicate’, so the applicant
may have been aware of the possibility that he dook be allowed to remain in
Australia. More importantly, in his interview a fedays later, the applicant was informed
that he may be removed from Australia if he hadinfinalised appeals and does not
depart Australia voluntarily. The applicant has swggested to the Tribunal that he was



afraid of his information being released to the raea Bangladesh at the time of the
Departmental interview. Yet, despite the possipiht being returned to Bangladesh, the
applicant has not disclosed his reasons for segkioigction in either interview while
repeating in the second interview that he was mauri

The Tribunal is of the view that if the applicarasvgenuinely fearful of being returned to
Bangladesh, he would have disclosed and discusseaittumstances, despite any
reservation he may have had at the time, becaadaihire to do so may have resulted in
him being removed from Australia to Bangladesh asdye claims, being subjected to
serious harm. This is particularly so as the appliconfirmed in his oral evidence to the
Tribunal that he travelled to Australia with thégntion of seeking protection, albeit at a
later date, and that at least by the time of tlterse interview he had already decided to
seek protection.

The applicant claims that he was unfamiliar wita #ituation in Australia, he relied on the
situation in Bangladesh and he told anyone whodhbk®a about marriage that he was
married. The applicant also argues that due taulisiral characteristics, he was reluctant
to disclose, and discuss, his homosexuality. Aghim,Tribunal does not consider these to
be reasonable explanations, given that by the d¢ihtlieis interview the applicant had
decided to seek protection and that the basissgbtutection application would be his
sexuality. The applicant’s failure to make any n@mbf his homosexuality and of his fear
of persecution on that basis until the applicafarthe protection visa was made, a month
after applicant’s entry to Australia, as well as #pplicant’s repeated references to being
married in his interviews with Immigration officalcause the Tribunal to question the
authenticity of the applicant’s claims put forwanchis protection visa.

The Tribunal also found the applicant’s claims abdus homosexuality to be vague and
lacking in details. He provided only a rudimentatgtement with his protection visa
application, in which he stated little more thaatthe liked boys and felt no attraction to
girls, that he was gay and that his family and sothers knew about it. The applicant
has offered very few details of his life or hisiaities in Bangladesh in the primary
application. The Tribunal acknowledges the submisfiom the applicant’s
representative that at the time the application mvade there were difficulties associated
with obtaining the interpreter, however, more thianiee months have now passed since
the application was made and little more informatias been provided by the applicant.
The Tribunal does not accept that the limited imfation the applicant presented is due to
his inability to express himself, his natural retice, his limited education or the
applicant’s cultural characteristics. The Tribuisabf the view that despite his personality
or any deficiencies in his education, the applideat ample time and opportunity to
prepare a more detailed description of his lif@angladesh, which he had not done.

The applicant could not recall in his oral evidetaéhe Tribunal the time or even the
year when his relationship with Partner B startibpite the fact that he claimed that he
only had two long-term relationships, one with RartB and one with Partner A. He
claimed that his relationship with Partner B stéwéer 2000 while Partner B states in his
statement that he has known the applicant ‘fromdbkefour years’.

The applicant initially claimed in his oral evidenthat before the mid 1990s he stayed
with Partner A occasionally and that from the m@®Qs he lived with Partner A
continuously. He claimed that he lived with PartAaintil about six months before his
departure from Bangladesh, when he was living Wahtner B. The applicant initially



claimed that people knew about the relationshignadays after it started in the mid
1990s. However, he later stated that he did netwith Partner A continuously until
much later and that people did not know about étegtionship until the early 2000s The
applicant stated that he was young and peopledatidatice the relationship. This
appears to be inconsistent with his earlier claimas he lived with Partner A
continuously since the mid 1990s and that peopésvkabout the relationship since a few
days after they started living together.

* The applicant provided in a submission referencestensive country information
concerning the treatment of homosexuals in Bangladde also claims that people knew
about his relationships either since the mid 19890snce the early 2000s and that the
fundamentalists knew about his relationships stheeyear before he came to Australia.
Despite that, the applicant claims that the onlyrhhe feared were the threats and one
attack by his brother, to which he had not refeineliis previous submissions. The
applicant’s claims of having been threatened atatked once in more than five years of
being known to be, or being perceived as, a homa@ddy others and of the
fundamentalists being aware of his situation, appehbe inconsistent with the country
information provided by the applicant.

* The applicant was unable to present a meaningfubaation as to why no other action
was taken against him while he was in Bangladeslsteited that they did not know
where he lived in Dhaka and also that he did noirneto his village. However, the
applicant claimed earlier that he moved to Dhakauabix months before his departure
from Bangladesh and that before then he sometives in his village and sometimes in
Dhaka. As the applicant had not left Bangladesh laté [year of departure], he would
have moved to Dhaka in mid [year of departure],levhe claims that the fundamentalists
found out about the relationship in [year beforpateure]. The Tribunal has formed the
view that the applicant has been untruthful indviglence.

» The Tribunal found the applicant’s information abthe reasons for his departure from
Bangladesh to be confused. He claims that the fued#alists found out about his
relationship and he was worried that they maytkith. However he claimed earlier that
they knew about the relationship for over a yedofgehis departure. He could not
explain satisfactorily what happened in [year gialéure] that caused him to decide to
leave the country and why he made that decisi¢year of departure] and not at any
time earlier, either in [year before departure] whe claims the JMB found out about the
relationship and had spoken to him, or earlier wbtders learned about the relationship,
or at the time when his brother attacked him. Thieuhal does not accept that the
applicant’s inability to explain these matters igdo his lack of education or his reserve.
The Tribunal is of the view that the applicant bagn untruthful in his evidence.

122. Immediately prior to the first hearing the applitpresented two statements, one from
Partner A and one from Partner B. Both were in Bhghnd typewritten. While they contain
signatures, there were no contact details or ottermation to ascertain the identity of the
writers or to verify their content. The Tribunalnsiders these to be of no probative value and
gives these no weight. The Tribunal has also censilthe statement by the applicant’s
brother. The Tribunal finds this statement to bguweaand unhelpful. It refers to the applicant
being a ‘homosexual by nature’ and refusing to snaw@men and states that due to his
homosexual activities the applicant had been phifgiand mentally harassed on several
occasions. It offers no details of the applicafitamosexual nature’ or activities, nor a



123.

description of the physical and mental harassntattthe applicant suffered on several
occasions. The Tribunal is also mindful that tregeshent was prepared by the applicant’s
brother, who is likely to have prepared it at tpplecant’s behest. The Tribunal considers the
statement from his brother to be of no probatieeand gives it no weight.

The applicant has subsequently presented the stateritom Partner A and Partner B which
contained their contact details and the Tribunaktoral evidence from these witnesses at the
request of the applicant. The Tribunal found thaté were numerous inconsistencies in the
evidence of the applicant, Partner A and Partnan@that much of their evidence

concerning the relationship was vague and lackindgetail. The Tribunal’'s concerns are
noted below:

» The applicant stated in oral evidence that he madvk Partner B since the early
2000s and that he had a relationship for aboutsimths before his departure from
Bangladesh. Partner B stated in his statemengtdfitvunal that he has known the
applicant for the past four years. In his subsegisittement to the Tribunal the
applicant noted that Partner B explained in hi$ evadence that he has known the
applicant for a longer period. Partner B did statkis oral evidence that he has
known the applicant for a longer period and thaahe the applicant were in a
relationship for four years and that later thetreteship became closer. However this
also appears to be inconsistent with the applisatidence that he and Partner B
were in a relationship for about six months betbeeapplicant’s departure from
Bangladesh.

* The Tribunal asked the applicant to name the peradio used to live in the
apartment where he lived with Partner B. He nanmexdgn one and person two He
said that there were others staying for two toghm®nths, such as person three,
person four and person five and that other peogdel to come and go. Partner B
stated in his oral evidence to the Tribunal thatgbe who used to live in the room
were person six, person seven and person eigldaidehat he used to have a
relationship with person two but person two nevayed in the same apartment. He
said that person one did stay in the same apartougiit was before [year of
departure] and that he and the applicant stan@tglitogether in [year of departure]
The applicant subsequently claimed that both heRarther B referred to other
people living at the premises and the fact thay tteemed some of the same people
indicates that their evidence was consistent. Trifeumal does not accept that
argument. While the Tribunal would not expect thplegant and Partner B to be able
to name every person who lived at the premisesT tineinal does expect a degree of
consistency. In this case, however, the applidated, for example, that person two
resided at the premises while Partner B said thaidver resided in the apartment.
The applicant also stated that person one residie apartment at the same time
when he was living there but he claims to havedlitheere in [year of departure] while
Partner B stated that person one lived at the imeattbefore [year of departure].
Thus, while the applicant and Partner B providadesmames which were the same,
these inconsistencies do not enable the Tribunfahdathat the applicant did live at
the premises for the period, and in the circumsanclaimed.

* The applicant could not state how much rent Padn@nd Partner B paid or what
their income was. He stated that Partner B’s reag about 7000 — 8000 BDT a
month, including bills. Partner B stated that h&lpant of 3000 — 4000 BTD a



month. The applicant argues that he made it clesrite did not know the amount
and that the figure he quoted included bills. Thiédnal notes, however, that both
the applicant and Partner B were questioned spattifiabout the rent that was paid.
The applicant had only limited knowledge about RariA’s and Partner B’s financial
affairs. He did not know what their income was. HBpglicant stated in oral evidence
that he was financially supported by Partner AfrikarB and his elder brother.
Partner B stated to the Tribunal that his brotlsesd to send money to the applicant
and he also borrowed money from friends. The apptis lack of knowledge about
Partner B’s financial affairs causes the Tribuoajtiestion the nature of their
relationship.

The applicant stated in oral evidence to the Trabdinat in the period when they lived
together, Partner B would leave for the office 80%m and sometimes he would
return at 12 or 12.30 before going back to theceffit 2 pm He said that sometimes if
he was busy, he did not come home. Partner B stiagé¢dhe used to leave home at
about 9 or 10 in the morning and he would returéh at 5 pm. He would return for
lunch at about 2 or 2.30 pm and spend an hourraeh@he applicant later claimed
that Partner B must have made an error in his egglgpossibly due to the time when
his evidence was given. The Tribunal finds it ol tthis was the only aspect of
Partner B’s claims in which he would err due to ¢laely hour of questioning.

Further, the Tribunal does not consider it inhdyeimplausible, as the applicant
suggests, that if Partner B took lunch around 2.80, he would return from work at
4 or 5. The Tribunal is of the view that this agp#c¢he evidence was inconsistent,
rather than erroneous.

The applicant stated that while he was living viadrtner B, the shopping was done
by a housemaid. Partner B stated that he and thecanpt did the shopping together
but the housemaid was responsible for the cooking.

The applicant stated in that in the past 12 moatliss relationship with Partner A,
the applicant used to live in Partner A’s place.dtided that they lived in a room near
the shop and nobody else was living there. PaArstated in that period they lived in
a house with two to three rooms and there werer @thehelors living there.

The applicant stated that while he lived with PartA, he used to watch TV which
Partner A ‘used to arrange sometimes’. Partneafedtin his oral evidence to the
Tribunal that they had a TV at first but later ibke and he threw it out. The applicant
subsequently stated that Partner A’s evidenceimgl&h cohabitation in the last

period was confused and that he and Partner Areef¢o different places of
residence. The Tribunal notes, however, that oers¢wccasions it reminded both
the applicant and his witnesses about the perie¢htoh its questions were directed
and, further, the Tribunal is mindful that the apght had not indicated during the
hearing that Partner A was referring to a diffeqgate of residence.

The applicant had difficulty providing any meanialgdiescription of his living
arrangements with Partner B and Partner A. Wheadhglat he did on a daily basis
with Partner B, the applicant stated that he ‘waarit. He had difficulty recalling the
premises where he lived with Partner A, as didrieard himself. While the Tribunal
accepts the representative’s submission thatrligevillage in Bangladesh would be
different, the Tribunal does not expect the appli¢a have engaged in any particular
type of activities or conduct. Rather, the Tribuegbects the applicant to be able to
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describe the activities he and his partner und&nddle living in a village in
Bangladesh The Tribunal questioned the applicantiahis personal experiences and
the applicant’s responses were vague and uninforenat

The applicant’s representative argues that thetanbs of the evidence was essentially the
same and that there were commonalities and anyegisiecies were due to differences in
perception and memory, as well as cultural conaitters and educational limitations. The
Tribunal does not accept that argument. The Tribdoes not accept that the applicant’s
inability to provide details of his relationshipcatihat the inconsistencies about such
significant matters as the duration of the relafop, the nature of the household and the
description of the living arrangements were mitioat they may be dismissed due to
differences in perception, nor that such differencstify a finding that there was a
commonality of evidence. The Tribunal does not ptieat these inconsistencies must be
overlooked — as the applicant effectively suggediscause there was also some consistent
evidence. The Tribunal does not accept that hesapplicant’s or the witnesses’ lack of
education that caused the applicant and the witloesscall the names of their flatmates or
refer to different house chores and other arrangé&m@Vhile the Tribunal acknowledges that
cultural and other considerations are significtrg, Tribunal’s concern is not with the nature
of activities the applicant and his partner engageahile living in Bangladesh but, rather,
with their inability to consistently recall suchtadies.

The applicant argues that he was naturally uniniiggsand that he could not recall many
details. The applicant also stated that he was areathat he would be required to answer
such questions and was unprepared for it. The mabdoes not accept these claims. In the
Tribunal’s view, a description of genuine eventttine applicant experienced would not
require any special preparation or level of indiusness. The Tribunal also does not accept
that such questioning is only relevant with respein application for an interdependent visa
and not in this case. The applicant claims thdtdeehomosexual relationships with two
partners in Bangladesh and it is appropriate ferTthbunal to test the applicant’s claim and
to question the nature of such relationships.

For these reasons, the Tribunal considers therdifte in the applicant’s and withesses’
evidence to be significant. The inconsistencighoral evidence of the applicant and his
witnesses and the applicant’s general vagueness #i#specific aspects of his relationship
cause the Tribunal to conclude that the applid@attner A and Partner B had not been
truthful in their evidence to the Tribunal, in padiar, with respect to their evidence
concerning their relationship.

Some of the concerns outlined above may not befisigmnt on their own, while the Tribunal
considers that others go to the heart of the agptis claims. The combination of these
concerns, however, causes the Tribunal to findttiteapplicant has been untruthful in his
claims made in his protection visa application. Thibunal finds that the applicant’s claims
contained in his protection visa application hadrbfabricated to further his protection
application The Tribunal does not accept thesendaln particular, the Tribunal does not
accept that the applicant is, or has ever beereped to be, a homosexual or that he has ever
engaged in homosexual activities. The Tribunal adusaccept that the applicant has ever
formed relationships with other men, that he eiwad, or had relationships with, Partner A
or Partner B or with any other men. The Tribunagloot accept that the applicant had ever
experienced any discrimination or pressure fronfdmsily, his brother or cousin, the
villagers, the fundamentalists, the students aMhbdrassa or from anybody else, either as a
result of his homosexuality, of his relationshighwa Hindu, or as a result of his religious
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practices and beliefs. Importantly, the Tribunalesahat the applicant claims to have been
harassed due to his religious beliefs becausesdidgmosexuality and not for any other
reason. The Tribunal does not accept that thistiasase. The Tribunal does not accept that
the applicant had been pressured into marriagesbfaimily against his wish, indeed, the
Tribunal prefers the applicant’s evidence in th@&&nental interviews that he was married,
despite the fact that the applicant was apparem#ple to state his wife’s address and
telephone number. The Tribunal does not acceptlhieapplicant has ever been attacked,
physically harmed or threatened because of his Bemality or his religious beliefs or
activities. The Tribunal does not accept that thelmentalists or the students from the
Madrassa or others spoke to the applicant eitheutaiis homosexuality or his religion. The
Tribunal does not accept that the applicant’s fami#d been placed in an embarrassing
situation either because of the applicant’s homoalty or his religious beliefs and
practices. The Tribunal does not accept that tipiGgmt has decided to depart Bangladesh
because of any harm he experienced in Bangladeshgairom his sexuality or his religious
beliefs and practices or because he feared suahninahe future. The Tribunal does not
accept that anybody had visited the applicant’'séntmmake inquiries about him.

The Tribunal accepts that the applicant may haxegllat the same premises as Partner A and
Partner B, however the Tribunal is of the view thatwould have done so as a room mate
and that the applicant’s friendship with Partnesiid Partner B would be of the nature of the
friendship between Partner A and Partner B andretfvbo also shared accommodation. The
Tribunal does not accept that they have even bearrelationship. The Tribunal makes this
finding, having considered the totality of evideredore it.

The Tribunal finds that there is no real chance i applicant will be persecuted for the
reason of his homosexuality if he were to returBamgladesh now or in the reasonably
foreseeable future.

The applicant claims that he does not consider dlins be a practising Muslim and that his
brothers are. The applicant claims that he is t¢@affreligions persecution because the
fundamentalists believe that he is against théigiom. When asked why the fundamentalists
believed that, the applicant said that homosexualiagainst religion. The Tribunal has
rejected the applicant’s claim that he is a homoakxhe Tribunal does not accept that the
fundamentalists or any other religious person ougrwould wish to harm the applicant
because of his claimed homosexuality. The applistated that there is no other reason why
the fundamentalists would believe that he is agahesr religion. However, to the extent that
the applicant may have made a separate claim ¢hiatfearful of persecution because of his
refusal to engage in religious practices, the Tndunotes that the applicant has not
suggested that he had experienced any persecatiesgn harassment, for that reason in the
past, despite his claim that there was a big Madrasthe area where he lived and his claim
that students from the Madrassa came to talk to Agmain, the applicant’s claim that the
fundamentalists or the JMB were planning to attaiok relates solely to his claimed
homosexuality. Thus, the Tribunal does not acdegttthere is a real chance that the
applicant will be persecuted for the reason oféiigion if he were to return to Bangladesh
now or in the reasonably foreseeable future.

Having considered the applicant’s claims singularg cumulatively, the Tribunal finds that
there is no real chance that the applicant wilheesecuted for a Convention reason if he
were to return to Bangladesh now or in the readgrfabeseeable future.



CONCLUSIONS

132. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

133. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PMRTO1




