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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG743 of 2009

SZNJT
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

(revised from transcript)

1. The applicant came to Australia on a visitor’s visduly 2008, and on
28 July 2008 he applied for a protection visa. Wes assisted by his
relations, but not by a professional migration dgeHe set out in a
statement attached to his application reasons whgdred persecution
if he returned to his country of nationality, Baagsh.

2. In his statement, he referred to joining the stadeing of the
Bangladesh Nationalist Party (“BNP”) while at cgée and to
becoming in 2000‘the joint secretary of the College Committee
Chatradal”. He claimed to havavorked very hard”in that office and
to have“influenced many students to join” He said that he led
demonstrations against the Awami League oppositiggad party, and
was attacked and injured by group Awami goons’in February 2000.
He claimed that a false case was also filed againsiat that time, and
he started hiding. In the October 2001 electiom,alssisted a BNP
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candidate, anion a number of occasions | was threatened by Awami
goons”. His candidate won the election, and the BNP wdandslide
victory and formed government. He claimed thmay ceaseless work
with the people put me in a leadership positioh 2003 he became
the organising secretary of a branch of the BN®,iar2005 he became
an executive member of a city committee of theypart

3. The applicant’s statement referred to politicalahahich occurred in
2007, leading to a caretaker government which tmte$nore than
200,000 political leaders and activists in Banglgkde Most of them
from BNP”. His statement said:

After arrival of the current government | could rive at home.
| was hiding for 1 and half year within the countrizinally, my

sister thought about my life and sponsored me tmecdo

Australia. | paid huge bribe at the airport, whiemabled me to
leave the country.

The delegate’s decision

4. The applicant was invited by the delegate to aeruntw, and he
attended. However, the delegate was not persu#tkd he was
eligible for a visa, and refused the visa applaati on
15 September 2008. The delegate referred to thkcapt's claims,
and said:

However, at interview, | found the applicant to laeking in
knowledge about BNP programs and ideology. | &&md him
to be not knowledgeable of the procedures beingrtakhen
conducting meetings of political parties.

5. The delegate explained weaknesses in the appbcanttence, and
concluded that the applicant wawsaking up what he was saying”
The delegate was not satisfigthat the applicant ever served a
leadership [sic: role] in the BNP as he claimed” The delegate
continued:

| may accept that the applicant was a member opsupr of the
BNP. However, | find that he was not a high peofihember or
that he was wanted by the caretaker governmenbdarg a BNP
member.
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6. The delegate referred to country information intiathat it was local
leaders and activists in the main parties who weeefocus for arrest
and detention by the caretaker government. Thegdét noted that the
applicant had not been arrested or even questiaradl,that he had
been able to leave Bangladesh on his passportdigssu2006. The
delegate concluded:

After considering the materials before me, | havactuded that
the applicant was not an actively involved membértre
Bangladesh Nationalist Party. He was not of adeargerest to
the authorities of the caretaker government of Badesh. He
was not a victim of any abuse by the authoritied #rere is no
indication that he will suffer persecutory treatrhean return.
The applicant only has a remote chance of beingsemited
should he return to Bangladesh.

The proceedings in the Tribunal

7. The applicant lodged an application for review I tTribunal on
22 September 2008. His application contained lase telephone
number, and a residential and correspondence ajdiast no
information or documents or submissions concernimg refugee
claims were forwarded to the Tribunal with the aion. In this
respect, | note that the application form contaitiedfollowing advice:

You should provide with this application any infatmon,

documents or submissions that you want the Tribtonabnsider
in support of your application, or send them to ass soon as
possible. You should have any documents that@renrEnglish
translated by a qualified translator and give ug tlnanslations
with the original documents. You should also asltge Tribunal
if there are any alterations or additions you wamtmake to the
information supplied in your protection visa applion and

accompanying documents.

8. The applicant received from the Tribunal an ackmalgiment letter
dated 23 September 2008. It is relevant for mexiact it in full,
since it is now contended to contain an invalid®24(2) invitation“to
give additional information?”

ACKNOWLEDGEMENT OF APPLICATION

We received your application on 22 September 2008
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This letter explains what we will do next and wiat expect you
to do. Please read it carefully.

What will the Tribunal do now?

We have asked the Department of Immigration ande2iship
(the Department) to send us its file so that théuiral can
review your application for a protection visa.

When we get your file, we will decide if we cansider your
review application. If we can consider it, a Mem# the
Tribunal will look at the information you and theepartment
have given us and information about your country.

WIll | beinvited to a hearing of the Tribunal?

After looking at this information the Member mather:

. make a decision in your favour; or

. invite you to attend a hearing of the Tribunal

The Member may also:

e write to you for more information

. ask you to comment on information that the Tribures
What is a hearing and why isit important?

A hearing is your opportunity to give the Triburalidence to
support your application.

Evidence can include:
* what you tell the Member at the hearing
. information or documents you give the Tribunal

. information or documents you ask others to give the
Tribunal

When and where will the hearing take place?

We will tell you the date and time of the hearingl avhere the
hearing will be held. Hearings can take place grgon at the
Tribunal's offices in Sydney or Melbourne, but ime
circumstances hearings may be conducted by viddelephone
links.
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What does the Tribunal expect me to do?
You should:

. tell us immediately if you change your contact detguch
as your home address, your mailing address, ydaptene
number, your fax number or your email address)fdahere
is any change in the contact details of your authext
recipient. If you do not, you might not receiveiawitation
to a hearing or other important information and yaase
may be decided without further notice. We havdosed
forms to use when advising us of changes to yontacb
details. (You should also inform the Departmentany
change in these details)

. use your RRT file number when you contact us. ftr
number is: XXXXXXX

. immediately send us any documents, informationtbero
evidence you want the Tribunal to consider. Angudtents
not in English should be translated by a qualifiexhslator.

Do | haveto pay a fee for the review by the Tribunal ?

A fee of $1400 is payable if the Tribunal decides wre not
entitled to a protection visa.

Where can | get more information?

If you have any questions you can call me on thehbeu below.
You can also call our information line on 1300 xxx (local call
charges apply from anywhere within Australia, exceghen
calling from mobile telephones). For assistance your
language, please contact the Translating and Irretipg Service
(T1S) on 131 xxx. You can also obtain generalrmédion from
our website at www.rrt.gov.au.

9. The applicant was then by letter dated 2 Octob8B2dvited to a
hearing on 20 November 2008. After various exclkangvhich it is
unnecessary for me to detail, the applicant dienaltta later hearing on
11 February 20009.

10. Before his attendance, the applicant had made thxeiten
submissions to the Tribunal enclosing various dasmus) including
press cuttings concerning events in Bangladesh.
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11. In all of his written submissions, the applicantsexted his
“involvement with the BNP’and his claim that this involvement was at
a level of activity which brought him within a gnowf people at risk
as political activists if he returned to BangladesiThus, in his
submission of 10 November 2008, he said:

| submit that | was involved with the BNP politinsBangladesh
and occupied various positions within the partystdrted politics
during my study at college. Since my party, BNPased power
to the Caretaker government, the political torteeame to our life
who was involved in politics. The BNP activistsl aupporters
are the more sufferers among them. When the pstaed to
search me | was absconding and arranged a visaAistralia.

Finally | came to Australia to safe my life.

| am also involved with the BNP politics in Ausiaal..

12. In his submission of 27 November 2008 he said:

. | submit that | was involved with the BNP politigs
Bangladesh and occupied various positions withenghrty.
| am also involved with the BNP politics in Ausiaal |
attend various demonstrations those held in Sycdmay
Canberra against the Caretaker government in Bathgdn.

. | request to the Tribunal that | fear to go baclkBangladesh
because | have the bitter experience in the pasiad been
beaten and harassed by the hand of the politicabopnt of
Awami League during my politics for BNP in Banglstile
Under present Caretaker government my name wasen t
list. The police was searching me to arrest. Void arrest
and detention | came to Australia and lodged fartection
visa application. My relative in Bangladesh addisee that
the police are still searching me.

The present Caretaker government filed a lot ddfatases
against the BNP leaders and activists including party
leader, C. Many of our leaders and activists fleodm
Bangladesh to avoid arrest like me.
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| believe that under the present Caretaker govemime
regime my life will not be in safe in Bangladesh tiwo
reasons:

1. lwasinvolved in BNP politics; and
2. The police are searching me to arrest and detain

| am also in fear that the present Caretaker gowent is in
favour of Awami League. | believe that in the Hazbming
general election the Awami League will come intavg@oby
the support of Caretaker government.

| am in fear that if the Awami League will comedipower |
have to suffer again as like as past. | beliea tiot only
me, the political situation will go far against dle leaders
and activists who were involved in BNP politics. ...

13. His third submission to the Tribunal of 22 Janu2@®9 was made after
the caretaker government had held parliamentaryctiefes in
December 2008, which had been won by the Awami ueagThe
applicant referred to these events:

At present Bangladesh Awami League is in powerangBadesh
after won in the parliamentary election held on
29 December 2008. Since their win the Awami Leaguens
attacked on BNP activists and lootings of theirgpshand houses
continued to happen across the country. They fdkso false and
fabricated cases against many of our leaders aniats. Many
times our leaders called upon the government top sto
post-election violence, killings and atrocities the country
but the Awami League did not listen to our leaders.

Accordingly | believe that our leaders and actisistre not safe
by this Awami League government. | am in fear thhgo back
Bangladesh now or near future | will be persecutgdhe Awami
League activists and by the Awami League admirtistraas like
as in the past.

14. The five newspaper reports all concern reportshefdutcome of the
election, and of attacks on leaders and activisteeoBNP. One report
at Court Book page 100-101 details such attacksalsb includes the
following paragraph which was relied on in a manteewhich | shall
refer below:
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15.

16.

In Pabna, some Awami League activists attackedhthese of
local BNP supporter, Saheb Ali, 40, in Sadar Ugaziround
9.30 am and stabbed him to death, police and losaild.

Attached to the applicant’'s submissions were twtets of reference
purporting to be from office holders of the BNPseaing that the
applicant was‘“influential leader of our party” (see Court Book
page 64) anda dedicated activist of our local BNP{see Court Book
page 108).

A transcript of the hearing held by the Tribunainisevidence, and it
appears to me that the Tribunal's description o thearing is
consistent with the transcript. A reading of thenscript also perhaps
better explains why the Tribunal came to disbeli¢ve applicant’s
evidence of his involvement in politics. The Tnial questioned the
applicant concerning his employment history, hisolmement in
politics from when he joined the BNP in colleges hater holding of
offices and participation in elections, the persecuhe claimed to
have encountered, and his claim to have been indiidThe Tribunal
also interviewed his brother-in-law, who gave ewitk to corroborate
the applicant’s involvement in politics and thatrhght be wanted by
police.

The Tribunal’s decision

17.

18.

The Tribunal made a decision on 6 March 2009 whaffirmed the
delegate’s decision. In itsFindings and Reasons” the Tribunal
addressed the history presented by the applicatiieolribunal and
made findings upon it.

The Tribunal accepted that the applicant had a¢termbllege during
2000 and 2001, and it addressed his evidence thike at college he
had met student leaders and been influenced tdheistudent wing of
the BNP and to become active in politics. The Uil said:

104. When asked at the hearing about the reasarjsifong the
BNP, the applicant was circuitous and vague. Aious
points in his evidence, he cited that the BNP wal§ kmown
in the area; that it was a way of “climbing the el”,
meaning becoming a leader and serving his courdng
because of its philosophy. However, when askedtabe
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19.

20.

105.

106.

107.

108.

ideals of the BNP he appeared to recite by rotepghese
“nationalism, faith in religion and neutralism”.

When asked at the hearing for details of m®Ilvement in
the BNP while at the Barisal City College, the apght was
vague. He said that he inspired and motivated rethéHe
worked to reduce the price of books. When askeat wh
activities he did, he said that he could not rememb
specifically. He said he was joint secretary batld not
recall when he was appointed to this position.

The applicant was vague about the responsdslias joint
secretary. The applicant said that he followed tne
secretary's orders. He presided at meetings whea t
secretary was away. He would delegate tasks tersthHe
had to look after the meetings, make sure the sthare
doing their jobs, inspire others to join. He deligd
anti-Awami League speeches. He would photocopyrioe
out the joint secretary’s speech.

He claims to have led many demonstrations regjaihe
Awami League during the time of the political moyeust
the Awami government from power. He did not elateon
this at the hearing, despite being asked severakgi to
specify the activities in which he was involved.

In summary, the applicant's evidence on hwolvement
with BNP at the Barisal City College was vague,patsfic
and did not demonstrate the depth of knowledge hwhic
would be expected of a person with a lengthy ireraknt,
including in a leadership capacity, in the BNP. i&the
Tribunal accepts that the applicant may not be ablescall
the specific dates on which he attained positiomshsas
joint secretary, he was not able to give even gor@pmate
time frame for what were presumably significantrése

The Tribunal identified unsatisfactory aspects isfdvidence about his
responsibilities in the political offices he claicheo have held, and of
the two letters of corroboration. In relation tack of these, it
identified reasons for not accepting théas supporting the claims
and evidence of the applicant”

The Tribunal then addressed the applicant’s evigleiloc have been
attacked by Awami goons in 2000. It identifiedansistencies in his
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21.

22.

23.

evidence about this, and in his evidence aboutgbeinhiding and
being subject to police charges.

The Tribunal referred to the applicant’s clditihhat he was active in the
BNP politics in Australia” It said that at the hearing the applicant had
only identified his activity of working in the shayf his brother who
was“a BNP supporter”. The Tribunal said that fdoes not view this
as indicating any membership of, or involvement time BNP in
Australia”.

The Tribunal then recorded a general conclusiotoabke applicant’'s
credibility, based on these findings:

127. Having considered all the information befdyehe Tribunal
is of the view that the applicant is not a reliallecredible
witness. The Tribunal is therefore unable to rely the
applicant’s evidence to find that his claims aragee.

The Tribunal then applied its conclusion on crddipito all the
elements in the applicant’s claimed history:

129. Given the lack of credibility of the applicamd the lack of
any supporting evidence, the Tribunal finds thake th
applicant was not a member of, or involved in, Chdal or
the BNP while at the Barisal City College. It istisatisfied
that he was joint secretary of the Chatradal or BalRthe
Barisal City College.

130. The Tribunal is not satisfied that the applicavas a
member in [the Branch] or [the City Branch] or hekhy
leadership positions in them.

131. The Tribunal is not satisfied that the apptitwas attacked
by Awami League supporters in February 2000 or that
sustained his injuries in that claimed attack.

132. The Tribunal finds that the applicant did gotinto hiding.

133. The Tribunal is not satisfied that the appticwas involved
in the election in 2001 or that he was attackedAlyami
League supporters because of this.

134. The Tribunal finds that the applicant does fame charges
in Bangladesh.

SZNJT v Minister for Immigration & Anor [2009] FMCA30 Reasons for Judgment: Page 10



135. The Tribunal finds that the applicant is nathamber of, or
involved in, the BNP or any activities associateithvihe
BNP, in Australia.

136. The Tribunal is not satisfied that the appfhicdnas been
politically active in Bangladesh or Australia. Trheis
nothing to indicate that he is of interest to thdheorities in
Bangladesh. There is no information before thédmal to
indicate that the applicant would become involved i
political activities if he returned to Bangladesh.The
Tribunal is not satisfied that the applicant woblel involved
in the BNP if he returned to Bangladesh in therituThe
Tribunal is not satisfied that he would suffer hain
persecution in Bangladesh should he return there.

24. The Tribunal concluded that it did not accept tttedre was a real
chance of the applicant suffering a Conventionteglaharm in
Bangladesh in the reasonably foreseeable future.

Ground 1 of the application for judicial review

25. The applicant has applied to this Court to seteglte Tribunal's
decision and to remit the matter for further coasidion. | have power
to make these orders only if the Tribunal’'s deciswas affected by
jurisdictional error. | do not have power myselfdecide whether the
applicant should be believed or whether he qualif@ a protection
visa or any other permission to stay in Australia.

26. The applicant was represented by counsel at thenigeaefore me, and
it is sufficient for me only to address the two gnds of review
presented in a further amended application fileth@thearing.

27. The first ground is:

1. The Second Respondent breached section 425 eof
Migration Act 1958 (Cth).

Particulars

a. In his decision, the delegate of the First Resient
did not reject the Applicant’s claim to be a member
the Bangladesh National PartyslP), but only took
issue with his claims as to the extent of his wewlent
and his position within the BNP.
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28.

29.

30.

b. While during the hearing, the Second Respondent
expressed some scepticism as to the extent of the
Applicant's membership and his position within the
BNP, it never took issue with his claim that he was
member of the BNP.

c. It would not have been apparent to the Applidhat
his membership of the BNP was an issue before the
Second Respondent.

d. There was evidence before the Second Respahdént
harm was suffered not only by high-level and ragkin
members of the BNP, but also by members of the BNP
generally, and also supporters of the BNP.

e. The Second Respondent therefore erred in negette
Applicant’s claim that he was a member of the BNP
without giving the Applicant an opportunity to give
evidence and make submissions on that issue.

This ground asserts a failure to afford the elemeitprocedural

fairness which the High Court found i6ZBEL v Minister for

Immigration & Multicultural & Indigenous Affaird2006) 228 CLR

152 to be implicit in s.425 of th®ligration Act 1958(Cth). That is,

the obligation on the Tribunal to give an applicdhe opportunity of

ascertaining the relevant issuesithich will be addressed by the
Tribunal when making its decision on the reviewtbé delegate’s
decision.

| have above extracted the reasoning of the dedeghich included the
statementl may accept that the applicant was a member qyparter
of the BNP’, and | have explained the context of the Tribunatiding
that “the applicant was not a member of, or involved @hatradal or
the BNP while at the Barisal City College”

In support of this ground, paragraphs (d) and (e}he particulars
suggest that one of the issues before the Tribuved whether
members or supporters of the BNP party who were auive in
politics were at risk of persecution merely by maof their party
membership or inactive support. In effect, it aended that there
was information before the Tribunal presented keydpplicant which,
if it did not articulate that claim, sufficienthaised it as an element in
the applicant’s refugee claims so as to requiresidemation by the
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31.

32.

33.

Tribunal (comparéNABE v Minister for Immigration & Multicultural
& Indigenous Affairs (No 2j2004) 144 FCR 1 at [63]). It is therefore
suggested that the truth of the applicant’s clatmshave been a
member of the BNP or its student wing was an ‘issuthe review, as
a matter of jurisdiction. It was therefore necedsan ‘important’
iIssue which required the Tribunal to give noticat th might not accept
its factual premise, which had been accepted ounass by the
delegate.

However, | do not consider that there was any suaterial before the
Tribunal, nor that the applicant ever presentechsaicclaim for its
determination. The only information which was sued by the
applicant's counsel to have raised such a claim imathe single
paragraph from one of the press reports presentiéer ahe
December 2008 election, which | have extracted epahich referred

to a“local BNP supporter” having been murdered in an attack on his
house.

However, there was nothing in the press report towsthat this
incident, like all the other events narrated in thport, did not also
involve a BNP party activist, and the context otk tiparagraph
suggested that it probably did. Moreover, theres \wwathing in the
applicant’'s covering submission when he forwardezress report to
the Tribunal which relied upon that paragraph oé treport in
particular, and it certainly did not claim that ai#e members and
supporters of the BNP were at risk. Rather, thaéybaf the covering
submission shows that the applicant was associaimgelf with the
people referred to in the report‘astivists of BNP”. As | have set out
above, all his written submissions to the Tribureshd the history
which he presented to the delegate and to the Aaibumade refugee
claims based on the premise that a risk of persetudttached to
people actively involved in the BNP political padgd did so because
of that active involvement.

| therefore do not accept that the material befdre Tribunal
necessarily raised an issue as to the applicardtsive membership of
the BNP, in the sense of an issue required to lukeaded by the
Tribunal to fully address the refugee claims befiire Nor had any
such issue been raised before the delegate, oressddl by the
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34.

35.

delegate. There was, therefore, no obligationhenTribunal to alert
the applicant to the existence of such an issusngrfrom the refugee
claims which were before the delegate and it.

If the applicant's mere membership of the BNP wad an issue
requiring a determination by the Tribunal in theemxse of its
jurisdiction, it is necessary for the applicanct@racterise it as having
become an ‘important’ issue by reason of the pétteasoning which
was followed by the Tribunal when addressing thpliagnt's claim
that he was at risk as a political activist. Thidigation found by the
High Court in SZBELto warn an applicant that a fact accepted or
assumed by a delegate might not be accepted omasdsby the
Tribunal, does not extend to a subordinate or mBgant fact whose
existence did not require a determination by thbufal or which was
not important to its reasoning.

This becomes clear on an analysis of the High Gojutigment. In
SZBEL their Honours at [19]-[20] identified three partsdf the
applicant's claimed history which became, in the&lescription,
‘important’ to the reasoning of the Tribunal whein rejected the
applicant’s claim to be at risk as a Christian erceived Christian.
They became important because the Tribunal’s refmorejecting the
applicant’'s refugee claims was its characterisabbrihe applicant’s
narration of these events as ‘implausible’, and oy because this
evidence had not previously been doubted by thegdét. The denial
of procedural fairness which was identified by tHigh Court arose
from the fact that, because this evidence had aehldoubted by the
delegate, the applicant would not have apprecittatdits truth might
become important in the mind of the Tribunal whesmleating his
claims. As the High Court explained:

43. The delegate had not based his decision orreghthese
aspects of the matter. Nothing in the delegatgsons for
decision indicated that these aspects of his adcomne in
issue. And the Tribunal did not identify theseea$p of his
account as important issues. The Tribunal didaiatllenge
what the appellant said. It did not say anythinghtm that
would have revealed to him that these were liveieiss
Based on what the delegate had decided, the ampella
would, and should, have understood the central and
determinative question on the review to be the reatund
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extent of his Christian commitment. Nothing thaéodmal
said or did added to the issues that arose on ¢esw.

36. In the present case, whether the applicant was rabaeof the BNP
was not an issue to which the Tribunal gave anyomamce in its
reasons for affirming the delegate’s decision. hRatit was of no
significance in its reasoning. The Tribunal rejectine applicant’s
claims because it disbelieved the applicant’'s ewdeof being an
officer and active member of that party, with tha&immed involvement
which the Tribunal thoroughly canvassed with thepligpnt at the
hearing. It rejected all his claims because ivad at a conclusion that
he was generally an unreliable witness. At noestdigl the Tribunal
put any emphasis upon the discrete action of jgitinte BNP party as a
test of his veracity, nor as a test of the truthisfrefugee claims. The
Tribunal’'s reasons for finding against the appltsageneral veracity
concerned the inadequacy of his responses congems political
activities, in which his mere membership of the BN&% peripheral.

37. | therefore do not consider that there is a dis@logy between the
present case and the reasoning of the TribunaB4ZBEL which
disclosed a breach of procedural fairness. | docoasider that the
present Tribunal’'s reasoning, when compared wish ¢ the delegate,
discloses that it was under any obligation to wiamapplicant that its
findings might include disbelief of his evidencatlme joined the BNP
as well as disbelief of all the political involvenmieupon which his
refugee claims were based.

38. The applicant's counsel referred me to the judgneériBesanko J in
SZHKA v Minister for Immigration & Citizenshif2008) 172 FCR 1,
with which Gray J agreed at [2], explaining theeeff of SZBEL
His Honour said that whether a matter constitutesissue’ which
might need to be brought to the attention of arliegm depends upon
two requirements:

114 The first is that the matter play a part in thabunal
member’s decision on the application for review.attdrs
not playing any part cannot, in my view, be sai@tisein
relation to the decision

115 The second question is that the matter be suotisk enough
to constitute anssue That depends, obviously enough, on
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the interpretation of the wordssuesin s 425(1). On a
narrow interpretation,issuesmight be defined only as the
main elements of an applicant’s claim. | do nahkhthat
such a narrow interpretation would be correct. $2BEL
228 CLR 152, the High Court said that the reasamsrgby
a delegate for refusing to grant an applicationntgy the
iIssues that arise in relation to that decision. tddes much
more specific than the main elements might becesues in
relation to a delegate’s decision by virtue of thelegate’s
reasons. Equally, matters much more specific thammain
elements, which the Tribunal considers to be instjae
irrespective of the delegate’s reasons, may castissues
arising in relation to the decision under reviewwithin
s 425(1). In my view, issues, relevantly, arenaditters not
of an insubstantial nature which the Tribunal caless to
be in question.

(emphasis in original)

39. In SZHKA the issue which his Honour found had not beermaakely
warned to the applicant was again a factual issbeEhwwas given
prominence in the reasoning of the Tribunal, suppgrits conclusion
that the applicant was not a genuine Falun Gongtitiomer (see
[74]-[78]). In my opinion, that case, as WiBZBEL, is distinguishable
from the reasoning of the present Tribunal in refato the applicant’s
mere membership of the BNP. In the language oaBles J, | consider
that the applicant's membership was not a mattectwiplayed a part
in the Tribunal's decision’, or, if it did, it waof such an
‘insubstantial nature’ as not to require any wagnthat it might be
covered by the Tribunal’s adverse findings of fact.

40. Moreover, if | am wrong in my characterisation bétsignificance in
the Tribunal's reasoning of this finding, | congidbat there are two
other reasons for rejecting Ground 1. The firgha | do not consider
that the delegate’s decision, when read as a wikae|d reasonably
have caused the applicant to misapprehend thatwti@e of his
claimed involvement in the BNP would not be in esdoefore the
Tribunal, including his membership of the BNP. tRatarly in the
light of the delegate’s obvious dissatisfaction hwihe applicant’s
credibility as to any involvement in the BNP paitwould not read the
gualified statement by the delegatemay accept that the applicant
was a member or supporter of the BNIRS showing an acceptance as
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true of that part of the claimed history, or a segjgn that its truth was
not questionable. Rather, the delegate explainemlese of reasoning
which made it unnecessary for him to address titl tf this assertion
when addressing the claims of the applicant to befuiagee. This was
because his claims to be a refugee depended omptance of other
parts of his history, being that he was an actiaistl office holder,

which the delegate firmly rejected. Read fairlgld not consider that
reasoning of the delegate rendered surprising tssilpility that the

Tribunal might regard the whole of the applicartfaimed history of

political involvement in the BNP as untrue. | damd nothing in the

submissions later made by the applicant to theufab which shows
that he acted under any such misapprehension @rigiom the

delegate’s decision, and he has not claimed thiesvidence given to
this Court.

41. Secondly, | do not accept that the Tribunal did sudficiently canvas
with the applicant at the hearing the possibilitgttit might not accept
the whole of his evidence as to his involvementha BNP party,
including his claim to have become a member whileaddlege. The
transcript shows that the Tribunal at an early poinits questioning
gave a general warning to the applicant that hireegd credibility was
in issue, after it detected a possible inconsistemdis evidence about
his college studies:

TRIBUNAL:  Now, it is important that you underdathat |
have [to] assess your claim that you face harm
and persecution in Bangladesh. Now, to a large
extent in your case | will be relying on what you
tell me to decide whether what you are telling me
has actually happened and is the facts. Now, in
deciding or assessing whether the claims about
persecution are true | will be assessing whether |
accept you as being an honest and truthful
witness. Now, | am not saying that this is the
case, but it is possible that if there are impottan
gaps and omissions and changes in your evidence
as you go along that may lead me to think, well,
is he is making this up as he goes along, it is
actually not truthful.

42. | accept that this general warning was not in tloatext of the
applicant’s narration of his involvement in the B&ty, however, it
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43.

preceded the Tribunal's questioning about that Ivemment. This
started with the general questioNow, can you tell me what political
involvement you had whilst you were at collegePhe applicant then
started with a narration of being politically insgd and*l joined
them”.  The Tribunal clearly did not accept this assertias
uncontroversial, but tested it by trying to elucedavhat inspired him.
The applicant was questioned about his knowleddbeoBNP political
party’s principles and his involvement in its piol activities. While
no specific warnings were given in the course @ tjuestioning that
any particular parts of his evidence might not beeated as true, or
that the whole of it might not be accepted as tra®, not consider that
this needed to be expressly warned. In particutecause the
applicant’s submissions to the Tribunal appeareshtaw his awareness
that all of his claimed involvement in the BNP wasssue, and also
because he had already received one warning that hls evidence
might not be believed. Later in the hearing, thpliaant was given a
further warning that the Tribunal might assessdeseral credibility
based on particular defects in his evidence (seestript page 29), and
he was given two opportunities to give general evak to the Tribunal
after it had finished its questioning (see tramggrages 31 and 38).

In this context, | consider that the present is asec where the
High Court’s statement in [47] &ZBELcan be applied:

47  First, there may well be cases, perhaps mangs;ashere
either the delegate’s decision, or the Tribunatatesments
or questions during a hearing, sufficiently indieaio an
applicant that everything he or she says in suppdrthe
application is in issue. That indication may beay in
many ways. It is not necessary (and often would be
inappropriate) for the Tribunal to put to an ap@iat, in so
many words, that he or she is lying, that he or stagy not
be accepted as a witness of truth, or that he er slay be
thought to be embellishing the account that is myivé
certain events. The proceedings are not adverkand the
Tribunal is not, and is not to adopt the positiof a
contradictor. But where, as here, there are speatpects
of an applicant’s account, that the Tribunal coresgimay
be important to the decision and may be open tdbtdbe
Tribunal must at least ask the applicant to expambn
those aspects of the account and ask the appltoagmplain
why the account should be accepted.
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(emphasis in original)

44, As | have pointed out in at least one other cdsenetare very good
reasons under principles of apprehended bias whyibainal should
not be expected repeatedly to remind an applicarthe course of a
hearing or otherwise that the credibility of evergrt of his claimed
history might be in doubt (compaBMOE v Minister for Immigration
& Anor [2009] FMCA 116).

45, For all the above reasons, | do not accept thajuhgdictional error
argued in relation to Ground 1 has been made out.

Ground 2 of the application for judicial review

46. Ground 2 of the further amended application cordend

2. The Second Respondent breached section 424B(&)eo
Migration Act 1958 (Cth).

Particulars

a. On 23 September 2008, in purported accordande wi
section 424(2), the Second Respondent sent the
Applicant a written invitation to give it additioha
information.

b. The invitation did not comply with section 422B4s
it did not specify that the information had to be
provided within the specified period.

47. There have been amendments to s.424 which commeoced
15 March 2009, but at the relevant time it provided

424 Tribunal may seek additional information

(1) In conducting the review, the Tribunal may gaty
information that it considers relevant. Howevdr, the
Tribunal gets such information, the Tribunal musivé
regard to that information in making the decision the
review.

(2) Without limiting subsection (1), the Tribunabyninvite a
person to give additional information.

(3) The invitation must be given to the person:
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(@) except where paragraph (b) applies—by one @f th
methods specified in section 441A; or

(b) if the person is in immigration detention—bynathod
prescribed for the purposes of giving documents to
such a person.

48. | have above set out the full contents of the Tmddis letter of
23 September 2008, which I shall refer to as
‘the acknowledgement letter’. The applicant fosusapon the

statement at the end of the letter, under the hgddvhat does the
Tribunal expect me to do?'that“you should ... immediately send us
any documents, information or other evidence yontwlze Tribunal to
consider”. He contends that this constituted an exercisethef
discretionary power given to the Tribunal under gh®visions of
s.424(2) td‘invite a person to give additional information”It is then
contended that the formalities attaching to suclnaiation were not
complied with because the suggested timing of Werth’' for the
sending of evidence was ri@t period specified in the invitation, being
a prescribed period”within s.424B(2). It is contended that this
amounts to jurisdictional error, requiring the duag of the Tribunal’s
decision.

49. The Minister concedes that Federal Court authsrhi@ve held that the
ss.424(3) and 424B formalities attach to everyoacof the Tribunal
which can be characterised as an exercise of #24(@) power,
although this proposition is currently the subjetteserved judgment
in the High Court in an appeal fro8ZKTI v Minister for Immigration
& Citizenship(2008) 168 FCR 256. The Minister also concedas th
the challenged statement in the present acknowtedgeletter did not
comply with s.424B(2). However, he contests tHa¢ statement
should be characterised as an exercise of the(4gdwer. He also
submits that, if the letter contained an invalid24(2) invitation, it
should not result in the quashing of the Tribundégision.

50. This ground was raised at very short notice, asesult of the
publication last Thursday of the judgment of Rapikdéd in SZNAV &
Ors v Minister for Immigration & Anof2009] FMCA 693, in which
his Honour held that an indistinguishable acknogtedent letter did
not follow requirements attaching to s.424(2), gnanted relief to the
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applicant. It is therefore understandable thatheeicounsel might
have been able to give the full research and cersiitn to the point
which it deserves. Nor am | able to give the poangéed as a result of
Raphael FM’s decision the full reflection which iIght otherwise have
preferred. This is because his Honour’'s reasonidgntifies a
jurisdictional error in an acknowledgment lettevanably sent by the
Tribunal in matters coming before it, and if hisidar’s judgment is to
be followed, it is likely to have application iney migration matter
coming into my list this week and in the subsequwes¢ks. | consider
it desirable for me to decide today whether | sddollow it, without
waiting upon elucidation from the Federal Court drmm my other
colleagues on this Court in relation to the poartd without waiting
for the High Court’s judgment i5ZKTLl As | shall explain, | have
decided that | should not follo@ZNAV

51. The Minister presents what | understand to be falternative
contentions in answer to this ground:

I)  The acknowledgement letter was sent before theumab
commenced to ‘conduct’ the review within the langgiaf
s.424(1), so that nothing in its advice to the majit could
constitute the exercise of power under that sulmsechor
under s.424(2) if it is read as implicitly beingogact to the
opening qualifying words of s.424(1).

i)  The statement in the acknowledgment letter is iabbg of
being characterised as an invitation ‘to give addil
information’ within s.424(2), even if it constitwethe
‘getting of relevant information’ within s.424(1).

i) In the circumstances of this case, the statemeshtndt
invite the giving of ‘additional’ information, siec the
applicant had not previously given to the Tribursaly
information relevant to the Tribunal’s review.

Iv) If the reference to ‘immediately’ rather than te th4 days
prescribed period under s.424B(2) was a procedural
irregularity, it did not have jurisdictional consemces, or
should not attract relief by Constitutional writshce no
prejudice was suffered by the applicant.
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52. The Minister’s first contention was that the ackhedgement letter
was not sent while the Tribunal was ‘conductingrdagew’ within
S.424(1), because no member had been appointedasttime to
constitute the Tribunalfor the purpose of [the] particular review”
under a direction by the Principal Member under2%.4of the
Migration Act. | was invited to draw an inferenas to this from the
chronology and content of the acknowledgement rlettélowever,
without further evidence as to the Tribunal’s pioes in relation to
constituting the Tribunal after the lodgement of a@pplication for
review, either generally or in this particular caseould not draw this
inference. It is therefore unnecessary for me Xanmene the other
elements in this contention. | note that an unbiged form of this
contention was submitted to Raphael FM $ZNAV and that he
rejected it upon an opinion that the Tribunal sdobé regarded as
‘conducting the review’ from its inception upon theceipt of a valid
application for review (see [22]-[25]). | have rEen persuaded today
that his opinion was clearly wrong.

53. The Minister’s second contention assumes that tdkaaviedgement
letter might involve the ‘getting of information’ ithin s.424(1), but
submits that it cannot be characterised as an aitit ‘to give
additional information’ falling within the statutptanguage and intent
of s.424(2). It is submitted that Raphael FM'ssang did not take
into account the structure of s.424(1) and (2) ahcta in the
Federal Court suggesting that not all statementhefTribunal to an
applicant or other person about the giving of infation to the
Tribunal are to be characterised within s.424(2).

54. | have previously referred to these authoritiesa judgment published
on 8 April 2009 subsequent t8ZKTl In SZMZX v Minister for
Immigration & Anor[2009] FMCA 343, | said:

33. The facts before the Full Court i8ZKTI were very
dissimilar from the present request to the Secyetafhey
did not require the Full Court to identify when thabunal
may “get” information under its general power ir484(1)
without, in the language of s.424(2), making antaton
“to give additional information”

34. As Siopis J suggests 8ZLTR v Minister for Immigration
& Citizenship[2008] FCA 1889 at [33], sub-section 424(2)
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55.

56.

SZNJT v Minister for Immigration & Anor [2009] FMCA30

35.

37

has *“application only in limited circumstances”
His Honour was inclined to think that those circuamges
would not include a request by the Tribunal foormhation
from the Department of Foreign Affairs & Trade. Wwhver,

it was not necessary for him to form a clear opimehether
requests for information from government department
would not come within s.424(2), since in the malitefore
him “the record does not reveal the manner in which the
Tribunal communicated with DFAT in respect of the
information in question” It was therefore not possible to
assess whether the formal requirements attachingato
424(2) invitation were or were not complied witbdg437]).

In the course of a later Full Court judgmentwtich he
maintained the correctness of the Full Court’s jodmt in
SZKTI, Buchanan J appears to suggest that requests for
information in the course of the conduct of reshagcby the
Tribunal may not come within s.424(2) (s8ZKCQ v
Minister for Immigration & Citizenship(2008) 170 FCR
236 at [40]). However, this is not clear, although
his Honour does refer to s.424(2) being engagetirmore
limited circumstances”

The point which was made by Siopis and Buchanawdd that
invitations for ‘additional information’ under s.4@) are a subset of
the getting of information under s.424(1), and tihat subset may be a
limited subset. | consider that the point remagwrect, and is
consistent with the confining approach of the I&telt Court inSZLPO
v Minister for Immigration & Citizenshig2009] FCAFC 51 to the
construction of s.424(2). | also consider thas itonsistent with the
reasoning oMinister for Immigration & Multicultural & Indigenas
Affairs v Sun(2005) 146 FCR 498, [2005] FCAFC 201 avid XRE v
Minister for Immigration & Citizenshig2009] FCAFC 82, cited by
Raphael FM.

A confining approach is also reflected in the mestent judgment of
the Full Court which considered the applicatiors@f24(2). InSZMBS
v Minister for Immigration & Citizenshig2009] FCAFC 65, the
Tribunal had telephoned a witness at the invitatbdrthe applicant.
The Full Court said:

In making the telephone call to Brother Poh, Tmdgunal
was doing no more than taking up the invitatioreaged by
the letter of 3 February 2009 to contact BrothehPoThe
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Tribunal was simply responding to the offer madetliogy
letter. The appellant acquiesced in that responskhe
transcript quoted above indicates, if anything, tththe
appellant encouraged the Tribunal to make the tedee
call to Brother Poh as suggested by the Tribunathen the
Tribunal accepted the invitation in the letter, aglsked to
the world at large, to contact Brother Poh if themas any
further enquiry, the Tribunal may have been attengpto

get information. However, the Tribunal was notitimg

Brother Poh to give additional information withirhd
meaning of s 424(2). At most the Tribunal was nwlan
enquiry as to whether Brother Poh had relevantrimiation

to give to the Tribunal. It did not invite him wive
information, much less additional information.

57. My previous acceptance of a construction of s.4pdfdch would not
encompass all statements made by the Tribunalngviin applicant or
other person to provide information to the Tribuegplains one of my
reasons for disagreeing with the reasons of Raptidelfor
characterising the present acknowledgement leltersaid:

26. Section 424 is also the only source of powethé Act by
which the Tribunal can obtain additional informatidoy
invitation from a person. Aperson” means a natural
person;SZLPO v Minister for Immigratiorj2008] FCAFC
51 at [103-108]. ...

30. | should also express my concern about the ra@pmpa
denomination of some letters &mot amounting to an
invitation under s.424” What exactly is the status of such
letters? Clearly, if such a letter is written befa hearing
and is not responded to the Tribunal would be eticegits
authority to proceed without providing a hearing den
s.424C(1). But what is the situation with regasddtters of
acknowledgement such as the one written in theannst
case? In those circumstances the letter would b@ian
invitation under s.424, what then is it? | can $eat there
are attractions in designating it a non-invitationlf it is,
none of the requirements of s.424B are invoked thet
Tribunal would still have to have regard to anyarmhation
provided because of s.424(1). Whilst this miglktusethe
result wished for by the drafter of the letterddes appear
to fly in the face of the intention of this sectminthe Act,
namely, to ensure a modicum of procedural fairngss
relation to the gathering of information. Avoidirtgose
responsibilities by deliberately designing a letténat
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effectively infringes a requirement (s.424B(2)) ldoto my
mind, be a most unsatisfactory way of securingrtended
outcome.

31. There are two ways in which the outcome coudd b
legitimately obtained. The first is by a robusphgation of
the purposive doctrine of statutory interpretatioA Court
could hold that it was the intention of the legisle to
restrict s.424 to “particular” information identiéd by the
Tribunal and not a request for “general” informanoof the
type contained in the letter. Buchanan J examthedntent
of the legislature in bringing in these amendmeits
SZKCQ v Minister for Immigratiorj2008] FCAFC 119 and
concluded that he was little assisted by either skeond
reading speech or the explanatory memorandum.ouicc
be suggested that the differentiation in the regjota4.35
between information from within Australia and infaation
from overseas might indicate such particularity tutioes
not behove this Court to posit such an interpretatgiven
the very clear wording of s.424 and the interprietat
placed upon additional information in the authaegi The
second method would be by legislative amendment.

32. It follows from the above that | am of the vithat the
appropriate description of the acknowledgementeteis
that it is a letter written pursuant to s.424 to iah the
provisions of s.424B(2) apply and that by requiritige
information“immediately” the writer did not require it to be
given within the prescribed period. This causdareach of
s.424B(2). The question | must now consider isthéne
such a breach constituted a jurisdictional error.

58. In this reasoning, Raphael FM adopts‘rabust application of the
purposive doctrine of statutory constructigndnd assumes that the
getting of information from an applicant was intedd by the
legislature normally, if not always, to be perfodn¢hrough an
invitation complying with the formalities of s.42)( However, | do
not agree with that reasoning, nor that such acpatan be distilled
from s.424 or any other part of the Migration Aéts | have indicated,
| consider that the Federal Court authorities tagainst, rather than in
support, of such an approach to the application424(2).

59. | respectfully disagree that it is an approach Wwhoarries obvious
benefits to review applicants before the Tribunalerms of procedural
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60.

61.

62.

fairness. The central right of procedural fairnesser the Act
concerns the important opportunity under s.425(d)appear before
the Tribunal to give evidence and present argumesitsing to the
Issues arising in relation to the decision undeviesv”. That right is
not at all assisted by the approach taken by RapiMebut in my
opinion it may be significantly weakened.

| consider that characterising the advice that dipplicant should
immediately forward his evidence to the Tribunal time present
acknowledgement letter as an invitation under £224rings a

significant disadvantage to an applicant, eveninimediately’ had

been replaced by ‘within 14 days’. The disadvaatagses from the
provisions of s.425(2)(c) read with s.424C(1), blyiata an applicant
loses his or her rights under s.425 if there isilurfe to respond to a
S.424(2) invitation within the specified time. drcconceive of many
applicants to the Tribunal who would not be in @ipon to present
their evidence within the prescribed time unde24B{2) measured
from the receipt of an acknowledgement letter, getthe approach
suggested by Raphael FM, all such persons wouldhergauntlet of
losing their entitlement to participate in a hegrionless the Tribunal
removed all suggestions from its acknowledgemetierlehat they

should not delay sending their information to thédnal. | do not

consider that the latter course would improve fssto applicants, if
only because they may then be more exposed to nfisdiof

‘recent invention’.

In my opinion, the penal aspect to a s.424(2) atah given to an
applicant provides a potent reason for being slowfind such an
invitation in a preliminary acknowledgement letteent upon the
lodgement of every application for review. Conyréw Raphael FM’s
opinion, | can see an excellent reason both indesfradministration,
and fairness to applicants, for ‘deliberately desig’ such a letter so
that it does not amount to an invitation under 4(22 and for the
Court to be slow to characterise the letter as aoimg such an
invitation.

| have arrived at a clear opinion that the chakehgtatement in the
acknowledgement letter, when read in the contexhefremainder of
the letter and in the light of the stage of thecpexlings before the
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Tribunal, should not be characterised in terms .d242). In my
opinion, the statement did no more than is sugdelsyethe heading
under which it appeared. It strongly advised tppliaant that he
should immediately send to the Triburiahy documents, information
or other evidence you want the Tribunal to considelhis was good
advice as to how the applicant should exerciseigiigs to present his
evidence to the Tribunal, but it did not amountite Tribunal ‘getting’
information from the applicant, and was not an itation’ that he
‘give information’ to the Tribunal, whether addiial or not. The letter
was, in my opinion, purely informational as to thA&ibunal’'s
expectations of an applicant, in the message wihialas intended to
convey to the applicant.

63. For the above reasons, | accept the submissiomeoMinister that the
statement in the acknowledgement letter to theiegml advising the
applicant to‘immediately send us any ... information ... you waet t
Tribunal to consider"was not an invitation intended by s.424 to come
within s.424(2). There was therefore no procedursggularity,
whether jurisdictional or otherwise, arising frohetTribunal’'s advice
that the applicant should present his evidence &dhliately’ rather than
within 14 days.

64. | also accept the Minister’s third contention lgstgbove. That is, that
S.424(2) could not have been enlivened in the ptesese, because the
acknowledgement letter cannot be construed asingvihe giving of
any ‘additional’ information. The Full Court heid SZLPO(supra at
[99], applied at [124], [128], [133], and [159]hat the reference to
‘additional information’ in s.424(2) is to be reaab “information
additional to information previously given to theiblOnal by the
Invitee”.

65. In the present case, the challenged statementeimat¢knowledgement
letter was plainly inviting the applicant ‘to send' the Tribunal his
evidence relevant to the matters which were thejestibof the
application for review, thatis, his refugee statusl the delegate’s
decision concerning it. At the time that the acklemigement letter
was sent, the applicant had given to the Tribuagldistinct from the
Department, nothing capable of amounting to ‘infation’ on these
matters. Any response to the Tribunal’'s advicé kieashould provide
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his evidence in support of his application mightvénaproduced
‘information’ from him on these matters, but it ¢dunot have been
‘additional information’ as construed i8ZLPQ The applicant had
submitted only an application for review, which wasaccompanied
by any evidentiary support. His form containedadstof his name,
address and telephone number, but these matteesneérthe subject
of the Tribunal’'s advice about sending informationmediately. They
were covered by the earlier advice that he shtteltlus immediately
if you change your contact details”

66. It is unclear whether this was the situation in tbase before
Raphael FM, or whether this point was argued byNheister. His
only reference to the element of ‘additional’ iA24(2) is:

25. It seems to me to be clear that once an apyicas filed
with the Tribunal the Tribunal is seized of it aady thing
that it does in relation to the application is done
“conducting the review” The letter is significant. It invites
the applicant to provide additional information étloriginal
information which the applicant has provided beitige
information contained in the application to the birhal)
and the information is required for a particular npose.
That purpose is for the Tribunal to consider whetbenot
it is prepared to make a decision in the applicarfiivour
without the necessity of inviting him to a hearirighis must
be “conducting the review” The additional information
provided pursuant to the request thus has a pddicu
importance. It could be more convincing than tpeleant
himself. The Tribunal might be prepared, on theibaf
that information, to grant a visa which it might e
declined having heard the applicant. | am unabl@atcept
the Minister’s submissions on this point.

67. If his Honour is suggesting that the acknowledgnhettér was seeking
additional information to the personal contact detan the form of
application, then | would respectfully disagree hwihim. The
acknowledgment letter was plainly, in my opinioruggesting the
sending of information relevant to the applican€fugee case, not his
contact details. However, it is possible thatSANAV the applicant
had given the Tribunal information about his cadeemvlodging his
application. If soSZNAVwould be distinguishable on this point from
the present case.
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68.

69.

70.

The Minister’s fourth contention makes submissiosisch as |
addressed and upheld 8ZMZXat [43] and [45]. These invite the
Court to consider the consequences of any prockduegularity
through the omission of the reference to a presdriteriod for giving
information. These may be considered when decidlitige procedural
irregularity was of a nature that the legislatunéended it to have
jurisdictional consequences in the particular amstances, applying
principles of statutory construction in relationgmwceduralltra vires

in accordance wittProject Blue Sky Inc v Australian Broadcasting
Authority (1998) 194 CLR 355. Similar considerations arsoal
relevant to deciding whether, in the exercise stition in relation to
the making of Constitutional writs, relief should denied because any
irregularity made no practical difference to théitinal’'s proceedings
and decision, applying the authorities | citedGidMZX

In the present case, the applicant was invitedtend a hearing after
receiving the acknowledgment letter. He then waserg ample

opportunity to present all his written and oral dance and

submissions, and took advantage of that opporturittg participated

in a lengthy correspondence with the Tribunal, imok he presented
three submissions on his refugee claims with supppevidence, and
he attended a hearing where he was given a fuoghgortunity to give

the Tribunal all his evidence relevant to the issiurethe proceeding.
There is no evidence before me that there was afgyemce he

withheld, or was prevented from presenting to thieuhal, or which

the Tribunal was deprived of considering, by reasbtine absence of a
reference to the prescribed period for the givihgnormation in the

acknowledgement letter, rather than its suggeghan this should be
done ‘immediately’.

The only contention to give possible substance poegudice from the
omission of reference to the prescribed periochénacknowledgement
letter was that the applicant may have been depean opportunity
to obtain a favourable decision ‘on the paperssiag from the
Tribunal’s power to dispense with a hearing ifsitaible to make such a
favourable decision (see s.425(2)(a)). It wasonigly submitted that,
if the Tribunal had given a prescribed period fonirgy information in
the acknowledgment letter, it might have not foreat an invitation or
appointed a hearing on 2 October 2008, but mighe hdeferred its
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decision on whether a hearing invitation shouldéet until the expiry
of that period. However, there was no statutorligabion on the
Tribunal to do that, even if the acknowledgmenteleitself did contain
a s.424 invitation for additional information.

71. In my opinion, in the circumstances of the presmade, the suggested
detriment to the applicant from the omission in #a&knowledgement
letter of reference to the prescribed period femg information under
s.424(2) is so remote as to be non-existent. @retidence which the
applicant had given the Department, and which heseguently gave
the Tribunal, there was never any prospect thaTtheinal might have
made a favourable decision ‘on the papers’ withmlding a hearing.
| can therefore detect no detriment reasonably eiwable flowing to
the applicant in the circumstances of the preseaten through the
omission of any such reference in the acknowleddhedier.

72. For that reason, in my opinion, any non-compliancéh the
formalities of ss.424(2) and 424B, if it occurredthis case, had no
jurisdictional consequences. Alternatively, if aurigdictional
procedural error occurred, it was of such insigaifice to the
proceedings and decision of the Tribunal that tleirCshould not
exercise its power to quash the decision.

73. In arriving at that conclusion, | have taken intz@unt the reasoning
of Raphael FM inSZNAVon this point. Every case in relation to
discretion involves a consideration of differentpléar circumstances
of the applicant before the Court. The presentiegmt shows in his
dealings with the Tribunal that he was fully aldetesent his evidence
and information to the Tribunal, and he has giveremidence that the
procedural irregularity now relied upon was of angnificance to his
presentation of his case. | have arrived at a éiomclusion that he was
not denied any real opportunity through the abseriaeference to a
prescribed period, rather than to ‘immediately’,tie advice in the
acknowledgement letter that he should forward hgle:nce to the
Tribunal.

74. For all the above reasons, | am not persuadectitiagr of the grounds
of jurisdictional error argued in front of me is deaout and | must
therefore dismiss the application.
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75.

76.

17.

78.

SZNJT v Minister for Immigration & Anor [2009] FMCA30

In relation to costs, the Minister seeks almosthiilouhe scale amount
of legal costs awarded in migration matters in ttwart, on the ground
that Ground 2 gave rise to substantial additiomeglal costs. This
ground was first foreshadowed by the applicantansel on Friday

(today is Monday) and, as | have explained, arosefa judgment

delivered on Thursday by Raphael FM. It is sulmdittthat the

significance of the point to all pending matterghrs Court was such
that a great deal of legal consultation and adgisvas incurred by the
Minister over the weekend, including the preparaty counsel of a
supplementary written submission and the takinghsiiructions on its

preparation.

| accept that substantial work has been undertakethis matter in
relation to briefing counsel on th8®ZNAV ground of review. The
guantification of those additional costs is notatter which | would be
able to assume, and if | accepted that the additioasts should be
reflected in a party/party costs award to the Merisl would have
made a costs order referring the Minister’s costddxation under the
Federal Court scales.

However, the applicant submits that the additideghl work relating
to Ground 2 arose necessarily for the Minister wpenforming his
responsibilities in administering the Migration Aahd when giving
instructions generally in migration litigation irhi¢ Court. It is
submitted that justice between the parties in i@fato costs, should
give rise to no more than the usual order in retato costs on the
scale under the Federal Magistrates Court Rules.

| have decided that | should apply the normal soal@is matter. The
applicant has reasonably explained the lateneskeotaising of the
Ground 2 point, and it was then reasonable focbaimsel to rely upon
it. It is a point which the Minister would havechto present in all of
the matters in my docket for hearing this week, angsumably in
numerous other matters. | consider that it is @ndent of litigation
that this applicant, rather than another applicdas provided the
vehicle whereby | have considered the issue rdise®aphael FM’s
judgment, whether or not this was the first timeatthanother
Federal Magistrate has considered it. In all thecumstances,
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| consider that the scale amount provides the gp@te measure of
the costs which should be awarded against thiscaoy!

| certify that the preceding seventy-eight (78) paagraphs are a true copy
of the reasons for judgment of Smith FM

Associate: Lilian Khaw

Date: 4 August 2009
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