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IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY
GENERAL DIVISION NSD 1222 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZNKO
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE OF ORDER: 30 MARCH 2010
WHERE MADE: SYDNEY

THE ORDERS OF THE COURT ARE:

1. TheNotice of Appeads filed on 28 October 2009 is allowed.

2. The orders of Raphael FM in the Federal Magissr&ourt of Australia on 7 October
2009 be set aside.

3. An order in the nature of certiorari quashing decision of the Second Respondent.

4, An order in the nature of prohibition prohibgirthe First Respondent from acting
upon or giving effect to or proceeding further dw tbasis of the decision of the

Second Respondent.
5. The matter be remitted to the Second Responddrg determined according to law.

6. The First Respondent is to pay the Appellardsts of the proceeding before Raphael
FM and of this appeal.
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Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.
The text of entered orders can be located usingriaetlaw Search on the Court’s website.

IN THE FEDERAL COURT OF AUSTRALIA

NSW DISTRICT REGISTRY

GENERAL DIVISION NSD 1222 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZNKO
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE: 30 MARCH 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

The Appellant is a citizen of Bangladesh who adlivn Australia on 17 July 2008.

On 29 August 2008 he applied to the Departmemniafigration and Citizenship for
a Protection (Class XA) visa. A delegate refusedgtant that visa by letter dated
24 November 2008 and on 1 December 2008 he apilidte Refugee Review Tribunal for
review of the delegate’s decision. On 4 March 20@Tribunal affirmed the decision not to

grant the visa.

An application was filed in the Federal Magistsatéourt on 7 April 2009 and on
7 October 2009 that Court dismissed the applicaBaNKO v Minister for Immigration and
Citizenshipg2009] FMCA 978.

A Notice of Appealvas filed in this Court on 28 October 2009. Treund of Appeal

there advanced is stated as follows:



-2-

His Honour erred by not finding that the Second g®eslent made jurisdictional error by
failing to comply with sections 424AA or 424A inggect of information stated to be contained
on a Departmental case file for a person other thampplicant.

The appeal is to be allowed.

SECTIONS 424A & 424AA

Section 424A of th&ligration Act1958(Cth) provides as follows:

Information and invitation given in writing by Trib unal

(1) Subject to subsections (2A) and (3), the Trédunust:

(a) give to the applicant, in the way that the Uil considers appropriate in the
circumstances, clear particulars of any informatibat the Tribunal considers
would be the reason, or a part of the reason,fformaéng the decision that is under
review; and

(b) ensure, as far as is reasonably practicabéd,ttie applicant understands why it is
relevant to the review, and the consequences lediitg relied on in affirming the
decision that is under review; and

(c) invite the applicant to comment on or respand.t

(2) The information and invitation must be giverthie applicant:
(a) except where paragraph (b) applies—by one o thethods specified in
section 441A; or
(b) if the applicant is in immigration detention—kgy method prescribed for the
purposes of giving documents to such a person.

(2A) The Tribunal is not obliged under this sectilmngive particulars of information to an
applicant, nor invite the applicant to comment anre@spond to the information, if the
Tribunal gives clear particulars of the informatitm the applicant, and invites the
applicant to comment on or respond to the inforamgtunder section 424AA.

(3) This section does not apply to information:

(a) that is not specifically about the applicantiapther person and is just about a class
of persons of which the applicant or other persoa inember; or

(b) that the applicant gave for the purpose ofabglication for review; or

(ba) that the applicant gave during the process léth to the decision that is under
review, other than such information that was predi@rally by the applicant to the
Department; or

(c) thatis non-disclosable information.

“[IInformatiori for the purposes of s 424A does not extend tormftion provided
by an applicant in support of a claim for a pratattvisa or the thought processéof the
Tribunal itself:SZBYR v Minister for Immigration and Citizens[gp07] HCA 26,235 ALR
609. Gleeson CJ, Gummow, Callinan, Heydon and Gnerdd there referred to a submission

being addressed as to the construction of s 42dd\cantinued:

[16] Four points must be noted about this submisskrst, while questions might remain
about the scope of par (b) of s 424A(3), it wasepted by both sides that information “that the
applicant gave for the purpose of the applicatidid’ not refer back to the application for the
protection visa itself, and thus did not encompghsesappellants’ statutory declaration. ...



Their Honours continued:

[18] Thirdly and conversely, if the reason why thibunal affirmed the decision under review
was the Tribunal’s disbelief of the appellants’darice arising from inconsistencies therein, it
is difficult to see how such disbelief could be m@werised as constituting “information”
within the meaning of par (a) of s 424A(1). Agaih,the Tribunal affirmed the decision
because even the best view of the appellants’ ag&léailed to disclose a Convention nexus, it
is hard to see how such a failure can constituddofimation”. Finn and Stone JJ correctly
observed iVAF v Minister for Immigration and Multicultural anindigenous Affairshat the
word “information”:

“does not encompass the tribunal’'s subjective applss thought processes or
determinations ... nor does it extend to identifiempg defects or lack of detail or
specificity in evidence or to conclusions arrivadbg the tribunal in weighing up the
evidence by reference to those gaps, etc”.

If the contrary were true, s 424A would in effettlige the Tribunal to give advance written
notice not merely of its reasons but of each steisiprospective reasoning process. However
broadly “information” be defined, its meaning inigtcontext is related to the existence of
evidentiary material or documentation, not the txise of doubts, inconsistencies or the
absence of evidence. The appellants were thus atote concede that the relevant
“information” was not to be found in inconsistergigr disbelief, as opposed to the text of the
statutory declaration itself.

[19] Fourthly, and regardless of the matters disedsabove, the appellants’ argument
suggested that s 424A was engagedaby material that contained or tended to reveal
inconsistencies in an applicant’s evidence. Suchayument gives s 424A an anomalous
temporal operation. While the Act provides for prdares to be followed regarding the issue
of a notice pursuant to s 424%forea hearing, no such procedure exists for the invocaf
that sectiorafter a hearing. However, if the appellants be corigéetas only after the hearing
that the Tribunal could have provided any writtestice of the relevant passages in the
statutory declaration from which the inconsistesci@re said to arise, as those inconsistencies
could not have arisen unless and until the appsllgave oral evidence. If the purpose of
s 424A was to secure a fair hearing of the app&ll@ase, it seems odd that its effect would be
to preclude the Tribunal from dealing with such @ during the hearing itself.

See alsoMinister for Immigration and Citizenship v SZLFXSZLFX) [2009] HCA 31 at
[20] to [22], 238 CLR 507 at 513 per French CJ, ¢t®y, Crennan, Kiefel and Bell JJ;
SZJBD v Minister for Immigration and Citizenshii®ZJBD) [2009] FCAFC 106 at [98] to
[99], 179 FCR 109 at 131 to 132 per Buchanan Jrg§Red agreeing), at [25] to [26], 179
FCR at 115 per Spender J (diss).

Section s 424AA provides the following:

Information and invitation given orally by Tribunal while applicant appearing

If an applicant is appearing before the Tribunalause of an invitation under section 425:

(a) the Tribunal may orally give to the applicalgar particulars of any information that the
Tribunal considers would be the reason, or a datie@reason, for affirming the decision

that is under review; and

(b) if the Tribunal does so—the Tribunal must:
(i) ensure, as far as is reasonably practicabh, ttie applicant understands why the
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information is relevant to the review, and the @angences of the information being
relied on in affirming the decision that is undeview; and

(i) orally invite the applicant to comment on @spond to the information; and

(iii) advise the applicant that he or she may sad#itional time to comment on or
respond to the information; and

(iv) if the applicant seeks additional time to coemhon or respond to the information—
adjourn the review, if the Tribunal considers tltizg¢ applicant reasonably needs
additional time to comment on or respond to therimiation.

Section 424AA treates no imperative duties; rather, it is an divap provision which
permits the Tribunal, if it wishes, to give pariaxs at an oral heariny SZMUK v Minister
for Immigration and Citizenshif2009] FCA 1372 at [22] per Perram J.

The evolution of these two provisions has beeonusted by Tracey and Foster JJ in
SZMCD v Minister for Immigration and Citizensig009] FCAFC 46, 174 FCR 415 at 429

to 430. After having done so, their Honours obsdrve

[71] The policy and purpose reflected in s 424hist the Tribunal should be compelled:

(&) To put the visa applicant on fair notice intimig of critical matters of concern to the
Tribunal;

(b) To ensure that the visa applicant understamelsignificance of those matters to the
decision under review; and

(c) To give the applicant a reasonable opportunitgomment on or to respond to those
matters of concern.

[72] It is evident that the same policy and purposderpin s 424AA.

Section 424AA is only engaged if there isfbrmatiori otherwise falling within s 424A.

Section 424A, it will be noted, is expressed inndetory terms — the Tribunal
“must do those things there specified; s 424AA(a) cosva discretionary power — the
Tribunal “may’ give the ‘tlear particulars there referred to orally to an applica®Z4LXI v
Minister for Immigration and Citizenshif2008] FCA 1270 at [24], 103 ALD 589 at 593)
and, if it does so, s 424AA(b) then uses the mamgderm ‘must. In this way s 424AA(b)
attempts to ensure that thmformatioi communicated orally rather than in writing can be
meaningfully addressed. Section 424AA(b)(i), it lwlle noted, is not an obligation of
perfection; it is an obligation to ensuras“far as is reasonable practicabldat an applicant
understands the relevance of thefdrmatior in question. Written communication perhaps
more readily allows an applicant an opportunityagsimilate information being brought to
his attention and to respond; an oral communicatianformation during the course of what
an applicant may regard as a formal hearing maypeausceptible of immediate response or
comment. Section 424AA(b)(iii) ensures that an mapit is to be given an opportunity to
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have ‘additional timé in which to respond or comment[A]dditional time” may be
necessary to (for example) collate additional niai®to answer the information about which
he is being told for the first time or time in whi¢o simply think about whatcbmmerit
should be made or how best t@spond. How much time will be needed will depend upon
the nature of theififormatiori’ being communicated and an assessment of whatjigred to
meaningfully ‘tomment on or respohdOn occasions, a Tribunal may conclude that the
attempts it is making to communicatmformatiori’ orally are unsuccessful. IBZMOO v
Minister for Immigration and Citizensh{2009] FCA 211 at [30] to [31] it would appear tha
the Tribunal initially sought to invoke s 424AA bgave up and resorted to communicating
the information in writing. See als@ZNLT v Minister for Immigration and Citizenship
[2009] FCA 1332 at [40] per Cowdroy J.

The procedural requirements imposed by s 424AAé@main valuable procedural

safeguards.

But once the Tribunal has complied with s 424AAsitrelieved of the obligation to
comply with s 424A by the provisions of s 424A28YNKX v Minister for Immigration and
Citizenship2009] FCA 1407 at [20] per Lander J.

THE INFORMATION ON THE DEPARTMENTAL FILE

During the course of the hearing before the Tr#bun the present proceeding it
became apparent that a matter of concern to tHeuai Member was the fact that the
present Appellant was seeking to rely upon a ledtgyporting his claim that he was a
Christian. This letter, the Tribunal Member state@s substantially the same as another
letter he had come across in an unrelated proogedime concern was whether the letter

relied upon by the Appellant was a letterdde to ordet.

The reasons for decision of the Tribunal clea®paese its conclusion that it did not
find the Appellant to have givera“truthful and credible account of his past expecies.
The concern as to the reliability of the letteryoflelled the reservations that the Tribunal

Member had formed about the present Appellant'dibiigy.

Various extracts from the transcript of the Trialhearing are set forth in the reasons
for decision of the Federal Magistrate. For pregpemposes, however, reference need only be
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made to the following extract where the TribunalmMeer was asking questions about the
letter relied upon by the present Appellant, beangtter signed by the Chairman of a Union

Council in Bangladesh.

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

All right. I'd like to talk to yoa little bit about your involvement with
the BNP. Now, one of the things that you provideduapport your claim
of involvement with the BNP was this letter froneth. Union Council.
How did you organise this letter?

My friend send this one ... Some of theeng by ... some of them send
by ...

O K. Is the information in this letter true?
Yes. ..when | came here after this | hand over all theghi

So do you know Mohammed Abu Bak Amir?

Abu Bak Amir, yes. And you know him?
Yes.

And what he’s written in this letter is true?
Yes.

Right. I'm concerned about this letter and that hmegle me concerned
about all of the documents in relation to your casecause | am
reviewing a case by another person from Bangladesh they have
provided a letter from a different union councigreéd by a different
person. Apart from the parts of this letter thanitify you, that letter is
identical to this letter. It uses identical phrasend some of it is quite
unusual phrasing. It, it says for example, thigrkhis he falls into the
livered eye of the forbidden religious organisasidrAnd it appears to
me hard to believe that two different people in gladesh would write

exactly the same letter in relation to memberdhiefBNP. Can you think
of any reason why there would be another lettet'shassentially

identical to this one and only except it claimsctome from a different
union council?

No, no. This is my union.

Mmm. Well, what it could suggest to me is that ywave got letters
made to order and there just happens to be twerdejot by two
different people made to order and they happeretadéntical. And in
relation to two other letters of yours, they arsoagxtremely similar to
other material supplied by other applicants. Thaghin make me
question whether the documents you provided araigen

Yes ... | provide all the genuine documents.



16

17

18

19

person who wrote the other letter referred to,ideatity of the Union Council from whence

it had come, or its date.

Tribunal Member:

Applicant:

Tribunal Member:

Applicant:

At no time did the Tribunal Member disclose to firesent Appellant details of the

The two questions which arose for resolution keftre Federal Magistrate, and

| suppose the problem for me is partly | need ®esas whether | think
I'm being told the truth about a situation, and wheu tell me today
that between 2006 and 2008 you lived in Dhaka and/dur application
tells me you lived in your village during that tirmed when you tell me
you did no work during that time but your applicatiform tells me you
worked in business during that period and wheniriktithat this letter
talking about your experience and your fears istidal to another letter
purportedly written by somebody else, that mighiiéate to me that I'm
really not being given a truthful account of yoaspexperiences.

No, no, no, itis ...

Well, can you offer me some other explanation fonywthere's
differences between this materials and what yoiglleng me today and
there’s similarity between your letter and thisestperson’s?

No, no. | think it is all same, because few mistakey're done by the
solicitors.

which again arise on appeal, may be expressedlas$o

(i)

(ii)

that the Tribunal considers would be the reasonagart of the reason, for affirming the

do such details constitutenformatiori for the purposes of s 424A and s 424AA or is

“informatiorf confined to such details as were in fact disalosy the Tribunal

member during the course of the hearing?; and

if the “informatiori that may be given orally to the present Appellaoting the

course of the hearing is confined to the detaildact disclosed, has the Tribunal

member complied with s 424AA(b) and, in particuld24AA(b)(iii)) and (iv)?

The ‘informatiori to which ss 424A and 424AA refers is confined“toformation

decision that is under reviéw

Appellant concerning the person who wrote the oksiger, the Union Council from which it

In the present proceeding it is considered thatditails not disclosed to the present

had come, and its date constituted:

“informatior’ for the purposes of s 424A,
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and that:
. “clear particulars of such information had not been communicatedlypr@r the
purposes of s 424AA(a).

Prior versions of s 424A, it may be noted, refemregtely to ‘particulars of any informatich
being communicated to an applicant. The requirentieait “clear particulars be provided
was introduced by thiligration Amendment (Review Provisions) Act 200th). But neither
the Second Reading SpeetchtheMigration Amendment (Review Provisions) RilIO6 (Cth)
nor the Explanatory Memorandurmm respect to that Bill throw any light on thersition
from the requirement thatparticulars’ be provided to the requirement thatléar
particulars’ be provided. Despite this, the change in the lmgg employed by the
legislature and the effect of this on the charaofethe particulars that are to be provided
cannot be ignored. And, given the inquisitorialdtions entrusted to the Tribunal, it is not a
phrase to be construed necessarily by referentteetpurpose thatpgarticulars’ may serve in
(for example) a statement of claim filed in thisu@to What falls within the phrase as
employed in s 424A and s 424AA is, however, nothaitt some ambiguity. It is a phrase
also employed in s 359A and s 359AA of the 1958 Act

It is not considered thatirfformatiori falling within s 424A was intended to be
confined to the similarity in the content of theottetters such as to provoke concern as to
whether the letter relied upon by the now Appellaas ‘madeto order’. The content of the
two letters and the similarity in their contenthas been correctly concludedayduld be ...
part of the reason, for affirming the decisiaio refuse the visa. The similarity in the two
letters was, at the very least, part of the basmwhich the Tribunal Member expressed the

concern that they may have beendte to order.

But “informatiori’ for the purposes of s 424A in the present procegs not to be so

confined.

Moreover, and irrespective of whether it is s 42diAs 424AA which is the means
invoked whereby ihformatior’ is communicated to an applicant, both s 424A(1¥ad
s 424AA(a) impose the requirement theliear particulars of the information in question be

“give[n]”.
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There may be circumstances in which the requirénefgive’ information to which
s 424A applies may not extend to a requirementigdake the entirety of any document in
which such informatiori’ is contained. In those cases it may not mattertHe purposes of
making a decision affirming a refusal of a protectvisa that theififormatiori in question is
but part of a document or report touching othertenator containing diverse other matters. In
those cases the disclosure of that specific para ahuch lengthier document may be
sufficient. But ‘informatior’ for the purposes of s 424A cannot in all casesclm@cally
divorced from the context it which it appears. Howch of that surrounding context must
also be disclosed must necessarily depend uponfatts and circumstances of each
individual case. In some cases it may be necedsargientify the ‘sourcé from which
information has been obtained. Thus,SALIQ v Minister for Immigration and Citizenship
[2008] FCA 1405 Buchanan J concluded that extriiote a published book and the source
of that material should have been disclosed. Indd¢leel extent of disclosure may not
necessarily be confined to the disclosure of matarhich ensures that a particular part is not
rendered misleading; the touchstone is that s 424d\s 424AA require the disclosure of so
much as to ensure that the opportunitydorfiment... or respond’ is meaningful. In some
cases the disclosure of theubstancéof information may be sufficientNAVM v Minister
for Immigration and Multicultural and Indigenousfaifs [2004] FCA 99 at [33]); in other

cases tlear particulars may require more.

In some cases it may impose ampossiblé burden upon a tribunal member to
require the disclosure of the source of materibédeupon. The practicality of requiring a
tribunal member to disclose information that mayehbeen accumulated as a result of years
of experience must constantly be borne in mindvitin v Refugee Review Tribu@002]
HCA 30, 190 ALR 601 Hayne J, for example, obserae661:

[263] Unlike a court, the tribunal was not reseittto acting only on material that was
expressly referred to in the course of a particudasiew. ... It was not bound by rules of
evidence and its members were obviously expectedvelop and rely on knowledge of affairs
in the countries from which claimants come. It mayy well be, therefore, that, as individual
tribunal members heard accounts given to them bgrges of applicants for protection visas
who came from a particular country, and as thaberal members read more widely about the
country concerned, they developed a body of knogéedpon which their views about the
country were formed. And as they become more knibgdable their capacity
comprehensively to identify the particular souraas their knowledge would ordinarily
diminish.

[264] There is, therefore, a very practical reasodoubt that procedural fairness required the
tribunal to identify the source, and the generalreg of every piece of material that led the
member to form a view that a particular country wéling and able to protect its citizens. So

to hold would impose an obligation that could neadily be performed and in some cases
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would be impossible.

But in the present proceeding and where timofmatiori is contained within a
comparatively short letter which has come to thendion of a Tribunal Member, and which
was presumably readily available, it is respecffalbnsidered that details as to who wrote
that other letter, the capacity of the person winotevthat letter and its date must be disclosed
if “ clear particulars of that letter are to be given. Other than thmikirity in the content of
the two letters, the only othepdrticulars’ disclosed in respect to that other letter are iha
emanatedffom a different union counéibnd was $igned by a different persbrrhat is not
sufficient in the present case.

Although the concern of the present Tribunal Menthat such letters can benade
to order’ may not be without substance, such limited procabprotections as remain within
Part 7 Division 4 of théigration Actare to be given full force. Sections 424A and 424A
ensure that the decision-making function of thebdimal in respect toirfiformatiori’ that
forms “a part of the reaschfor affirming the decision under review is asststby an
applicant’s ‘tomment ... or respon[se]

A meaningful opportunity tocomment ... or respoihdn the present proceeding
required the disclosure of information that washiéld. An explanation may have been
forthcoming if the applicant had been told more wbthe other letter that the Tribunal
Member had come across. The reservations of tHeufal Member, especially given his
other concerns as to the credibility of the now élfgnt, may not have been misplaced. No
further “comment ... or respon[sefnay in fact have been forthcoming. But the oppoity
to “comment ... or respohds the very procedural safeguard which enableappiicant to at
least have an opportunity to address those resemgatAn opportunity to comment ... or
respond to the other letter is only a meaningful oppoitynf there has been disclosure of
such particulars as enables an applicant to putatheer letter into context. Letters in the
same terms, but dated years apart, may be moreudtiffor an applicant to explain (for
example) than letters written relatively contemp@a@usly in much the same circumstances.

Although it is thus unnecessary to resolve théhkircontention that there has been a

contravention of s 424AA(b), it is perhaps prudiat the contention be briefly addressed.
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Compliance with s 424AA(b)(iii) and/or (iv), doest require a Tribunal Member to
repeat the very words employed in s 424AA(b)(ii) some ritualistic or parrot-like
recantatiori. Indeed, cases may be envisaged where to do gsonotameaningfully convey
to an applicant the opportunity sought to be seatime those provisions. Compliance with
those provisions must necessarily depend upon abis fand circumstances of the claims
being advanced before the Tribunal, the abilityany particular applicant to properly avail

himself of the opportunity to be heard before th@dnal, and the limited procedural
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protections prescribed by the Commonwealth legistat

In the present proceeding, and as noted by theerBedVagistrate, two of the

exchanges before the Tribunal as recorded in éms¢ript were as follows:

Tribunal Member:

Right. Mr [XX], I will now talk wh you about some things that could be
seen as negative to your application. Now, thesetliings that are of
concern to me and that might be a reason for fqthiat the Department
of Immigration’s decision was correct. | haven’'tadeamy mind up about
these things. What | want is your comments in i@tato them, because
| need to consider all of the available materiaydu would prefer to not
comment on those things today, then let me knowveadan talk about
how you might comment on them in the future.

And later the following exchange occurred:

Tribunal Member:

Applicant:

Tribunal Member

Right. Could | have someone in Robl, please. Right. | didn't have
anything else | wanted to ask you about. Is thergheng we haven't
talked about that you think is important that yolike to tell me?

As far as | know that | am telling theuth. All the incident ... all are
true. | know that you people don't believe in thig at least you can try
to prove it, that whatever I'm telling, it is alie truth.

Again I'd indicate to you, | havemade my mind up about that. | need
to think about what you've said today and the otbeidence that's
available, but it's important you have the oppoiturio comment on
things that I'm thinking about. Now, I'm conscioubat Mr Brown
wasn't able to give his evidence. What happens &fiday is, | need to
think about everything and reach a decision about gase. | need then
to type up the reasons for the decision | reachubig the time | have
typed up, finished and signed that decision, yougige me any material
you would like me to consider. And what | can irad&Eto you is, | will
not have finished your decision before Tuesday et week. So if, if
there are things that Mr Brown wishes he had bds#e @ tell me or
anything else you think of that you think is img@ot, you can write that
down and give it to me before Tuesday of next we&akif tonight you
think of something you wish you had said, then Bynseans, get that
written down and provide that to me. Do you underdtthat?
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The statement that the present Appellant needaomhment on those things today
he preferred not to, reverses the requirement isgpdxy s 424AA(b)(iii). If s 424AA(a) is
invoked, s 424AA(b)(iii) imposes a requirement that applicant be positively advised that
he may seek additional time in which to respondwHbat advice may be effectively
communicated may be left to be resolved by refexetocthe facts and circumstances of
individual cases. But compliance is not achievedabgtatement which merely implicitly
conveys to an applicant that he may seek and bendladditional timé&. Nor can non-
compliance with s 424AA(b)(iii) necessarily be eged or cured by reason addditional
timé’ in fact being extended. Non-compliance with s A24b)(iii) may not in all cases be
equated with a consideration of whether there maydiscretionary reasons for refusing

relief.

CONCLUSIONS

Unlike the situation ir8ZLFX,supra, the other letter to which reference waseangd
the Tribunal in the present proceeding wagdrmatiori relied upon by the Tribunal — at
least in part — for the purposes of its decisiofirraing the decision under review. The
matters not disclosed to the present Appellant éafrpart of the ihformatiori relied upon
and no tlear particulars of that information were communicated to the Albga either in
writing pursuant to s 424A or orally pursuant #21AA.

The appeal is to be allowed.

ORDERS

The Orders of the Court are:

1. TheNotice of Appeads filed on 28 October 2009 is allowed.

2. The orders of Raphael FM in the Federal Magissr&ourt of Australia on 7 October
2009 be set aside.

3. An order in the nature of certiorari quashing decision of the Second Respondent.
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4, An order in the nature of prohibition prohibgirthe First Respondent from acting
upon or giving effect to or proceeding further dw tbasis of the decision of the

Second Respondent.
5. The matter be remitted to the Second Responddrg determined according to law.

6. The First Respondent is to pay the Appellardsts of the proceeding before Raphael
FM and of this appeal.

| certify that the preceding thirty-four
(34) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice Flick.

Associate:

Dated: 30 March 2010



