Neutral Citation Number: [2009] EWCA Civ 61

Case No: C5/2008/1220

IN THE SUPREME COURT OF JUDICATURE
COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM Asylum and Immigration Tribunal
AA/07690/2007

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 11/02/2009

Before:

THE CHANCELLOR OF THE HIGH COURT

(SIR ANDREW MORRITT)
LORD JUSTICE LONGMORE
and
LORD JUSTICE HOOPER

Between:
MQ (AFGHANISTAN) Appellant
-and -

SECRETARY OF STATE FOR THE HOME DEPARTMENT __ Respentl

(Transcript of the Handed Down Judgment of
WordWave International Limited
A Merrill Communications Company
190 Fleet Street, London EC4A 2AG
Tel No: 020 7404 1400, Fax No: 020 7831 8838
Official Shorthand Writers to the Court)

Mr Edward Nicholson (instructed by Wilson & Co Sitors) for the Appellant
Ms Samantha Broadfoot (instructed by the Treasahgisr) for the Respondent

Hearing date: 29/01/2009

Judgment
As Approved by the Court

Crown copyright©



LORD JUSTICE HOOPER:

1.

8.
9.

This is an appeal from the decision of IJ McDade second stage reconsideration,
dismissing the appellant’'s appeal from the decisibthe respondent to refuse his
application for refugee, human rights and humaiaiteprotection.

The application for permission to appeal was refuse the papers by Scott Baker LJ
and granted after an oral hearing by Sedley LJ.

At the conclusion of the hearing the Chancellorcamted that the appeal would be
allowed and the case would be remitted to the Asydund Immigration Tribunal. The
Chancellor also said that we wished to consider @uidinto writing the basis on
which the matter should be reconsidered.

The appellant was born on 1 February 1985 and c#tizen of Afghanistan. He
arrived in the UK on 28 March 2007, having left Afgistan two days before.

The original appeal had been heard by IJ Parkduiy 2007. He also dismissed the
appeal.

On 3 September SIJ Chalkley wrote that he belighatl the decision of 1J Parker
may be flawed and he ordered reconsideration.

Second stage reconsideration was then ordered ByQldon who wrote on 18
December:

“It was agreed by the parties that [IJ Parker’s isien]
contained material errors of law in addition to tblevious
typographical errors ... The 13 made no clear figdiof who
was responsible for the attack on the shop andrighe the
Appellant might face as a target for revenge. A$/ amne
credibility issue was taken by the Respondent whiah 1J
found in the Appellant’'s favour the credibility @imgs shall
stand but all other issues are to be decided.”

| start therefore with the decision of IJ Parker.

IJ Parker in paragraph 17 wrote “Essentially thevant facts are as follows”. He
continued (I have left the typographical errorsamected):

“18. The appellant is one of the three survivingldrten of
Abdullah Shah, Who was executed by the current orent
of Afghanistan on 2D April 2004. His father joined the
Mujahadeen group Itihad-e-Islami in 1979 and fougbainst
the occupation of Afghanistan by the Soviet Unibhe leader
of the Itihad-e-Islami is and was Professor Ustdl#l Rasul
Sayyaf. In 1996, four years after the Soviet Arnadbeen
defeated by Mujahadeen forces, Abdullah Shah jotezb-e-
Islami after its leader, Gulbuddin Hekmatyar, offiérhim a
more senior position which he held under Ustad Alsthsual
Sayyaf. Also in 1996 the Taliban successfully esdeKabul,
forcing the various Mujahadeen factions includirgatt of



Abdullah Shah to regroup of the north of Kabullzes Morthern
Alliance.

19. In August of 2001 the appellant's mother died.April

2002 Abdullah Shah was arrested by the currentrgavent of
Afghanistan. In October 2002 he was convicted ofess
murders and sentenced to 20 years imprisonment.ekdemin
September 2003 this sentence was reviewed and labdshah
was sentenced to death.

20. During the two years of their father's detentithe
appellant and his brothers sold all of his propertiThey
needed cash to fight Abdullaj Shah'’s legal case theg also
wished to live in rented accommodation rather thsk being
easily located by their father's enemies. Off 28y 2004 the
appellant and his younger brother travelled toGheltan area
of Paghwan to commensurate their father on theetbrtday
after his death. Their elder brother Nazir Ahmenhamed at
the family home in Kabul. While the appellant ansl younger
brother Ahmed Shah were in Cheltan they learnt tth@thouse
in Kabul had been raided by the security forces thatl Nazir
Ahmed had been shot dead. Various documents and
photographs belonging to the appellant’'s father Heen
removed from the house, including photographs shgwthe
appellant’s father with Professor Usad Abdul RaSalyaf.
The security forces made enquiries of the neighdabout the
whereabouts of the appellant and his younger brotbdpon
hearing this news the appellant and his young brotled to
Kama in Nangarhar province where they stayed withokal
friend of their father's Moallem Khudaidad.

21. There the appellant and his brother lived ctatidely for
two years. In April 2006 the appellant was advisgdMoallem
Khudaidad that by that time it was safe for theedlppt to set
up a shop in Jalalabad selling mobile phone. Thlégnt ran
the business in Moallem Khudaidad’'s son Abdul 3$atta
Mindful of the risk which persisted from Professbstad
Abdul Rasual Sayyaf and from his contacts withia Afghan
security forces the appellant himself visited théogs
infrequently staying only for short periods. Howeven
approximately October last year the shop was ralethree
men when the appellant was not there. Abdul Saitas
interrogated as to the appellant’s whereaboutsvateseverely
beaten up when he refused to provide this inforonati

22. Upon discovering what had happened to AbdulaBahe
appellant and his brother left Kama and moved & Bkhsod
area of Nangarhar province. There they stayed avittend of
Moallem Khudaidad, Engineer Boyhood for three menth
During this time the appellant decided that foregafhe must



10.

11.

12.

13.

14.

15.

16.

seek international protection. He returned to Kamd stayed
there until leaving Afghanistan on'2®arch 2007.

In the next paragraph, 23, the IJ said:

“No issue is taken with the appellant’s accountt@ raid on
his home in Kabul after his father’'s execution ihieh his
elder brother was killed and potentially incrimiingt material
seized.”

According to a report of a Dr Antonio Giustozzi, hish the 1J appears to have
accepted, the Itihad-e-islami Group were involvedhrge scale massacres during the
civil war and could probably be described as thestvbehaved militias of the civil
war. In particular they carried out big massacrédHazaras in West Kabul and,
according to Dr Giustozzi, “Abdullah Shah is knows one of the commanders
directly involved in the killing.”

A little later in his decision, 1J Parker had a dieg: “My findings as to Fact and
Credibility”. Under that heading he gave an uneatibus account of the recent
history of Afghanistan. He then inserted a head®gse Law” and after referring to
two decisions of the IAT, he appears in paragrapho3have accepted the credibility
of the appellant. He then continued:

“30. ... I ... find as a fact that the appellantather was
Abdullah Shah and the reports regarding his lifed an
circumstances are well set out. The appellant’sherotlied in
2001 and | would also find as a fact that the dppgs brother
died. The appellant's brother was killed in 2004d ahe
appellant did not leave until March 2007.”

The 1J did not accept that there was “a risk pedfibr the appellant. He did say in,
paragraph 31, that “the attack on the shop may hadeno connection to the security
forces” and, in paragraph 32, that “[tjhe olderthes may have been killed for
actions of his own and resisting the security fericethe performance of their duties.”

There were no other findings of material facts.islnot, therefore, surprising that
reconsideration was ordered.

| turn to the decision under appeal, that of IJ MdB. The appellant did not give
evidence but relied upon the findings of 1J Parker.

IJ McDade summarised the appellant’s case:

“4. ... The Appellant asserts that he is at risknir the
authorities at the behest of Abdul Rasul Sayyaf whihe
Appellant’'s father had fought under as a commarmfea
number of Mujahideen groups. The Appellant assids his
father was executed quickly to prevent his fathesmf
implicating Sayyaf in murders in which the latteasvalso
complicit. The Appellant states that Sayyaf is ni@angeting
him as he did his brother who was killed in the ifgrhome in



May 2004. A second element to the Appellant’s clanthat
because of his father’s actions he is at risk eémge from the
bereaved relative of the individuals his father kiigd. ”

17. 1J McDade went on to say that he “finds the Appelta evidence to be wholly
speculative” and “it does not stand up to logicalgsis”.

18. 1J McDade refused to accept that Sayyaf had arsoreto fear that the appellant’s
father would implicate him. If Sayyaf had had sacfear, it is highly likely that the
appellant’s father would have been killed earligrMcCade said:

“5. ... However it is notable that as far as thpallant's father
was concerned he was not the victim of an assasbullet
which would have removed him from being any risiStyyaf.
Instead his father underwent a judicial process clwhi
culminated in his being executed some two yeaes Ethough
initially he was given a sentence of imprisonmday. the
appellant’s own account he and his brother solggnty partly
to obtain ‘the funds to fight our father’s casdhe court’. This
appears to be indicative of a proper judicial psscdn any
event it does not appear to be disputed that theelant’'s
father was indeed guilty of the murders with whinehhad been
charged. | hold that if there had been any issusutathe
appellant’s father implicating Sayyaf and this vwamnething
Sayyaf was initially concerned about it is highkely that the
appellant’s father would not have been given theoojinity of
due process but instead would have been killed bmigre he
was arrested.”

19. A little later the 1J said:

“5. ... In page 13 of the appellant’s witness stedpt he says ‘I
believe that my father was eliminated by powerfebple like
Ustad Sayyaf and members of the Shura-e-Nezarder dor
my father not to be able to incriminate them. Tkeocaition of
my father was a plot, organised by members of Shuxazar
and Ustad Sayyaf and his men’. There is simply videsce
that these assertions of the appellant’'s have angdation in
fact. The more prosaic and far more likely explamais that
the appellant’s father, having been responsibleafoumber of
atrocities, was simply brought to justice by theéhauties. No
plot was necessary or | believe reasonably likelyatlow
justice to take its course.”

20. As to this finding Mr Nicholson for the Appellanefers us to an Amnesty
International statement at the time of the exeout®s statement to which the 1J’'s
attention was specifically drawn in the appellantsitten outline submissions.
According to the contemporaneous Amnesty statement:

“Amnesty International fears that Abdullah Shahie@ution
may have been an attempt by powerful political etayto



21.

22.

eliminate a key witness to human rights abusesinQuhis
detention, Abdullah Shah reportedly revealed fitsind
evidence against several regional commanders dlyram
positions of power against whom no charges haven bee
brought. They are among the scores of other Afghans
implicated in serious crimes, including war cringesd crimes
against humanity. The lack of a fair and indepehden
mechanism to deal with such crimes means that mwioste
accused have not been brought to justice and renmain
positions of power from which they continue to #ien the
Afghan population. This is of particular concerntle context

of upcoming elections due to be held in SeptemBéd2avhen

it is believed that several of these individualdl we standing
for political office.”

Mr Nicholson also referred the IJ to a passagbenréport of Dr Giustozzi:

“[Abdullah Shah] ...was quickly tried and sentenceddeath.
Karzai authorised the execution, which took plateecret in
April 2004. The trial occurred without a defenaw/yer, which
is normal in Afghanistan, and as a result the vgites were not
cross-examined. The Chief Justice, Fazel Haq Sirinstated
that Shah should be executed even before the etitkedfial.
This series of unusual circumstances led some waseand
specialists to comment that powerful political ey might
have wanted to get rid of Abdullah Shah as quickiyl as
discreetly as possible in order to avoid the rdi@ia of
embarrassing secrets about the massacres of ths.19M
prison Abdullah Shah was interviewed by Patriciasssnan,
the leading transitional justice specialist on Adglstan. He
admitted to her his guilt in the massacres of whiehwas
accused, but also stated that he had been actidey wmders
from Sayyaf. He might well have been trying to ohish his
responsibilities, given that his penchant for Hitytais
demonstrated by his treatment of his wives, buty&&y role
has often been alleged in the massacres, not hEsiuse
several of his commanders were involved and othditian
hardly at all. The fact that Shinwari is also anmber of Ittehad
and a close associate of Sayyaf also contributenake the
whole affair murkier. It is also worth noting thaayyaf is one
of the closest allies of President Karzai.”

Mr Nicholson submitted that the failure to consitiegse two passages which, on the
face of them, offered considerable support forappellant’s case constituted an error
or law. Ms Broadfoot rightly accepted that argume8he did complain that the 33
pages entitled “Grounds of Appeal” did not makelé@ar that this was a ground on
which the appellant relied. She was right so tmglain (albeit that the ground could
be detected in the appellant’s skeleton argumémtpuld also repeat what has been
said on numerous occasions. Each ground of appealdsbe numbered and consist
of only a very short and succinct statement of @leged error. Submissions in
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24,

25.
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27.

28.

support of a ground of appeal will be longer, bdbinot believe that it was necessary
to have a document as long as this one.

IJ McDade, having concluded that the appellanttediaenjoyed a “proper judicial
process” and “due process” and having concludedShagyaf had not had anything to
do with the execution, went on to examine the dppgs argument that the appellant
would be of any interest to Sayyaf or the authesiti

“5. ... I do not follow the Appellant’s logic thae, who cannot
possibly implicate Sayyaf as he was a child whestnod the
violence was being perpetrated, would be of angrest to
Sayyaf or the authorities. It is difficult to seevih Sayyaf who
is undoubtedly a powerful figure in Afghani polgiovould

have anything at all to fear from the appellant veould

perceive that he would have anything to fear. Amfgrimation

the appellant would have had about Sayyaf (and Indb
believe that he had any) would logically have beenhis

possession at the time of his father’'s arrest B22@Why then
at that stage and for two years thereafter wereethe moves
made against the appellant? | hold that the re&sothis is

clear. He was of absolutely no interest to Sayyaftle

authorities. | hold that the execution of the afgels father
would have made no difference to that situation.”

If, as | find, there was a material error in lawthe failure to examine the Amnesty
statement and the report of Dr Giustozzi, thenatier must also have an impact on
this passage.

IJ McDade then turned to the killing of the appatiia brother.

In his Statement of Evidence form dated 3 May 2b@7appellant had said in answer
to questions:

“While we were busy with these things [commemogtthe
40" day after his father's death] we learnt that 10-18
government armed people had attacked our housabuolkand
kiled my brother Nazir Ahmad who was looking aftdre
house. They had asked the neighbours about theofrest to
know where we were.”

He had earlier described his brother Nazir as Vibem of my father’s hostilities.” In
response to a later question, the appellant had sai

“After killing my brother they took some documeltsionging
to may father and some photos which showed my ifailid
Sayyaf the leader of Heyad-e-Islami ... and [sibjlevhe was
receiving arms and the receipts that proved heagots from
Sayyaf. ...”

In his statement for the appeal, the appellantevrot
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30.

“11. On 28" May 2004 my younger brother, Ahmad Shah and |
had left the family home (Silow area of Kabul) awednt to
Cheltan area in Paghman in western Kabul to commeethe
death of our father on the next day. This occagdinown as
the 4¢" day of death of the deceased, in which time theilja
and relatives of the deceased pray and donatetyhavie
decided that my elder brother, Nazir Ahmad shotdg at the
family home to look after the house. On the samg dlar
family home was raided by armed men belonging éoctirrent
government. My brother was shot dead and our faimilgne
was ransacked by the armed men. They took awaynuermtis
and photographs belonging to my father. The armexh m
approached our neighbours and enquired about menand
younger brother, Ahmad Shah’s whereabouts. ”

IJ McDade said of this:

“6. Some 40 days after his father was executed thdlappe
brother was shot dead at the family home afteras vaided by
armed men ‘belonging to the current government.e Th
appellant and his younger brother were not at hantke time.
It is simply impossible to know what the circumstas of that
killing were. The appellant states. ‘The armed rapproached
our neighbours and enquired about me and my yolsrgéner,
Ahmad Shah’s whereabouts’. Whilst the appellant inalieve
that the raid was conducted by members of the wurre
government he has no evidence to support thistasselt is
highly unlikely that armed men who are not saidb® in
uniform would have informed the appellant’s neigitsothat
they were “from the current government”. | therefamust
conclude that the appellant’s assertion in thisarégs mere
speculation. Whilst | do not necessarily believetthhe
appellant is being less than truthful in terms dfatvhe states
the neighbours told him about the enquiry madeimf dnd his
younger brother | am not persuaded that there armed
actually made such enquiries. Why would these armed
make enquiries of the appellant's neighbours pasity in
relation to the appellant’'s younger brother who veasnere
schoolboy? If the overarching motivation for thédravas to
protect Sayyaf from being implicated in war crime$at
possible point would there be in trying to arrestchoolboy?
The fact remains that the appellant’s brother waigdk in
circumstances of which there is no evidence thah&gof the
government were involved.”

It seems to me that the failure to take into actdha Amnesty statement and the
Giustozzi report also undermines this conclusibthe appellant’s father was or may
well have been killed because he was now admittingt he had done but claiming to
have acted under the instructions of Sayyaf, aedoend of the President, that could
be important when considering the circumstance®gnding the brother’s killing.
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Mr Nicholson submitted that in this passage theémigermissibly went outside the
order made by DIJ Olson (paragraph 6 above). Mhdlaon points to the words used
by IJ McDade in this passage, “Whilst | do not reseeily believe that the appellant is
being less than truthful in terms of what he stabesneighbours told him about the
enquiry made of him and his younger brother | arh pesuaded that there armed
men actually made such enquiries.” Mr Nicholsohmsits that the IJ was bound by
the finding that the appellant was credible and gtusing these words, the 1J is
undermining the appellant’s credibility. Mr Niclsoh also criticizes the passage,
“Whilst the appellant may believe that the raid veasmducted by members of the
current government he has no evidence to suppsrafisertion.” He submits that the
IJ was bound to accept that the appellant had t®dr(albeit second hand) that the
raid was carried out in the manner described aat] e submits, must provide some
evidence to support the assertion. Mr Nicholsop alsints to the failure of the 1J to
refer to the appellant’s account of what was tadwed to the passage in paragraph 23
of 13 Parker’s decision:

“No issue is taken with the appellant’s accounth# raid on
his home in Kabul after his father's execution ifhieh his
elder brother was killed and potentially incrimiingt material
seized.”

Mr Nicholson also submitted that the 1J impermilsivent outside the findings of
fact made by 1J Parker in paragraphs 18 and foligvaf his decision. Mr Nicolson
submits that IJ McDade was bound by the findingfadt in paragraph 20, for
example, that the house had been raided by sedordgs and that enquiries had been
made of the whereabouts of the appellant and hisger brother. Ms Broadfoot
submits that paragraphs 18 and following were malirigs of fact, albeit described as
such. She submits that IJ Parker could not hatendled to make these findings of
fact because any such finding would be inconsistgtit the later passage: “[t]he
older brother may have been killed for actions isf dwn and resisting the security
forces in the performance of their duties.” | seens force in this. | see much less
force in her point that the passage in paragrapftigd above) should not be read as
a finding of fact that potentially incriminating mesial was seized.

It is most unsatisfactory that the second stagensderation was carried out without
all these matters being clarified. The appellaats ventitled, it could be said, to
assume that there had been findings of fact irfevisur and thus decide not to give
evidence. In any event, it seems to me that IJ &ieDcould not so summarily
dismiss the appellant’'s account of what he had ke&h an account which 1J

McDade was required to accept as credible.

Mr Nicholson had a third ground which makes simdamplaints about the manner in
which 1IJ McDade approached the material concerrirgg attack on the shop. 1J
McDade said that there was absolutely no evideade avho was responsible for the
raid. It may be that IJ McDade would have not hewe to this conclusion if he had
reached a different conclusion about the fathet&cation and the elder son’s killing.
Mr Nicholson submits that, although the appellanild not say who was behind the
raid, his account that his partner had been bagiemad to be accepted as credible as
also the appellant’'s second hand account of whyphrsner had been beaten up,
namely to disclose the appellant’s whereaboutmgrée.



35.

For these reasons | would allow the appeal. Therskstage reconsideration should
be heard, in my view, by a Senior Immigration Judgake the view that the precise
factual basis upon which the reconsideration widlgeed ought to be determined in
advance (or agreed) in accordance Vbt (Serbia) & Ors v Secretary of Sate for
the Home Department [2006] EWCA Civ 1747; [2007] 2 All ER 483 and caostgintly
with the decision of DIJ Olson (see paragraph dvah

LORD JUSTICE LONGMORE

36.

| agree

THE CHANCELLOR OF THE HIGH COURT

37.

| also agree



