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Mr Justice Cranston:

I: INTRODUCTION

1. This is the lead case on return to Greece understhealled Dublin Regulation,
Council Regulation (EC) No 343/2003. The claimelmillenges the decisions of the
Secretary of State for the Home Department (“the&ary of State”) to return him to
Greece under the Dublin Regulation. He contendsdhl a result he risks facing ill
treatment. That, in his contention, makes hisrrein breach of Article 3 of the
European Convention on Human Rights and in bredclkEuopean Union law.
Before the hearing | gave permission both to Amnésiernational/The Aire Centre
and to the United Nations High Commissioner for ugees (UNHCR) to make
written and oral submissions as interveners.

II: BACKGROUND

The claimant’s account

2. On 12 January 2009 the claimant claimed asylumhée Wnited Kingdom, having
entered illegally hidden in a lorry. During his eening interview he claimed to have
left Afghanistan on 23 November 2008 and arrivettam 7 days later. After that he
travelled to Turkey, arriving on 5 December 2068om Turkey he travelled through
Bulgaria, Romania, Hungary, Austria and Germanyteearriving in Belgium. Then
he travelled to the United Kingdom. He claimed&ve used an agent, to whom his
uncle paid between $11,000 and $12,000, to arraisgaip to the United Kingdom.
He asserted that he had been unable to claim asyplamny of the countries through
which he travelled because he was, at all matens, under the control of an agent.

3. Subsequently, in a statement served under covarlefter from the Refugee Legal
Centre dated 26 February 2009, the claimant regeagimilar account of his journey
to the United Kingdom. In addition, he explainedtthe had fled from Afghanistan in
November 2008 after the Afghan authorities hadadisced that he had converted to
Christianity. In neither the interview nor thetstaent did the claimant make any
reference to having passed through Greece or tmdpdveen imprisoned and ill-
treated for two months in Turkey.

4. In his witness statement dated 13th November 20@9ctaimant now describes
arriving in Greece by boat from Turkey and travglliat night time in a small
motorboat in dangerous conditions. After arrivingGreece, he says that he and the
others with whom he travelled were arrested by Kpa#ice. At no time during his
detention was he ever provided with an interpreteany information in his own
language. In his account there were no postereasiets in the detention centre.
Neither was he offered any legal advice, or givendpportunity to claim asylum. All
of the information he obtained about the asylumcedore, his detention and the
situation in Greece for asylum seekers was givehito by other migrants. After
being fingerprinted by the police, on his accoumg tlaimant was examined in a
clinic by medical staff, but with no interpretefde was then detained in what he
describes as a “big hall”, together with 70 - 8me. The detention centre was
overcrowded and some detainees had to sleep outsadeourtyard. There were only
three showers and two or three toilets for all tietainees, and there was never
enough food.



After about four days, the claimant says that he meéeased from detention and given
a paper telling him to leave Greece within a mohté.and others were given tickets
to travel by ferry to Athens. He intended to claasylum but he was told by others
that he would have no chance of being recogniseairafugee. He says he observed
that even those who managed to claim asylum westtale. He slept in a park in
Athens with other Afghans. On the first night helains that he was threatened by
men with knives. When he tried to report this te police with the help of another
Afghan who spoke some Greek, they were not intededie moved to another park
after this incident but was unable to sleep becheseas afraid of being attacked. He
managed to obtain some food and drinking water feoohurch, although he states
that usually there would not be enough food fossehqueuing. In the parks where he
slept, there was only one small toilet, and theeeemno washing facilities. He saw the
police stopping people in the park and some wekentaaway. Other Afghans told
him that they had been beaten by the police.

Because he felt unsafe in Greece the claimant pila his witness statement that he
contacted the agent who had brought him from Afggtan and arrangements were
made for him to leave through the Bulgarian bor@ar.the journey to the border, the
lorry on which the claimant was travelling was mepted, and he and other migrants
were arrested by armed police. They were takenvanato a remote area, where they
were ordered at gunpoint to walk along a path. rAftalking for some time, the
claimant and the other migrants were arrested byedrTurkish police. On his
account he then spent two months in detention irkéyu He was told to tell his
family in Afghanistan to lodge money at the TurkiSmbassy to pay for his return
flight to Afghanistan. The conditions in which s detained in Turkey involved
over 100 people sleeping in one room, with only teiets and two showers for all
the detainees. There was very little food and thesee regular fights between the
detainees because of the stress. Many peoplellfelué to the lack of food and
dehydration, but there was no medical care. He Hagsthe Turkish police were
violent and aggressive towards the detainees, anglas beaten on his back and legs
when he tried to intervene to stop another fighiter two months, he managed to
escape from the detention centre with other detainle contacted the agent again,
and was subsequently brought to the United Kingtgrorry.

Outline of proceedings

On 1 April 2009 the Secretary of State notified th&mant that consideration was
being given to applying the Dublin Regulation ts kkase and sent a request to the
Greek authorities, that they accept responsibibtytaking the claimant back with a
view to determining his outstanding asylum clainihis request was made on the
basis of a Eurodac fingerprint match which demanstt that the claimant had been
in Greece on 24 September 2008. Greece was deerhagie accepted responsibility
by default, having failed to reply to the Secretardy State’'s request within the
prescribed time limits. In parallel the SecretafyState also certified the claimant's
claim under Schedule 3 of the Asylum and Immigra{jdreatment of Claimants etc)
Act 2004 with a view to returning him to Greece enthe Dublin Regulation. On 31
July 2009 the Secretary of State notified Refugee Bligrant Justice (as it had
become) that the claimant was to be returned t@c&render the Dublin Regulation
and, having considered the claimant’s statemert6éof-ebruary 2009, certified his
human rights claim as being clearly unfounded upagagraph 5 (4) of Schedule 3 of
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the 2004 Act. Ultimately the claimant issued juaiaeview proceedings in early
August. Removal directions were cancelled whenptioeeedings were served on the
Secretary of State.

Meanwhile, Nasseio 2 CO/7602/2009 had been designated as the tesftaratbee
Court to determine whether, in light of any addiab evidence since RNasseri)v
Secretary of State for the Home Departn]@609] UKHL 23; [2010] 1 AC 1, asylum
seekers could still be lawfully returned to Greegwder the Dublin Regulation.
Proceedings in the present case were then stayelihgethe determination of Nasseri
No 2. NasserNo 2 was withdrawn because Mr Nasseri was no loeggible for
public funding. In mid October 2009 Collins J orelbthat the claimant’s case should
become the new test case in relation to Dublinrmstuo Greece. Collins J also
ordered a stay on removal of similar third couriages.

Structure of the judgment

While the hearing for this case was relatively shiovo and a half days, the written

submissions were voluminous. Thus the claimark&eton argument consisted of
468 paragraphs over 121 pages. The Secretaryatd &sponded with a modest 51
page skeleton argument. There were also the skeuments of the interveners.
The claimant’s case centres on his rights undecl&rB8 of the European Convention

on Human Rights and on European Union law. Th@nueht considers the cases
under these heads. Consideration is not, howetwerightforward because of how

Article 3 matters are dealt with in domestic lavd drecause of the innovative manner
in which the European law arguments have been addan

The Article 3 aspects of the claimant’s case drsgause the claimant contends, first,
that the Secretary of State cannot return the dainto Greece under the Dublin
Regulation because he should not have certifiedupdragraph 5(4) of Schedule 3
of the 2004 Act that the claimant’s Article 3 clanelating to return there is clearly
unfounded. Alternatively, paragraph 3(2)(b) of &thle 4 to the 2004 Act, under
which Greece is a state which is treated as omma faich the claimant will not be
onwardly refouled in contravention of his Articlerights, is incompatible with those
rights.

The European Union law aspect of the claimant'® ¢éaghat the Secretary of State
has a discretion not to return the claimant to Geaender the Dublin Regulation. In
this case the Secretary of State should not deesause, if the claimant is returned to
Greece, Greece will not abide by its obligationsaals him under European Union
law in terms of both how it will treat him and hatwvill process his asylum claim.
This involves a consideration of a wide ambit of&ean law, as background to the
so-called sovereignty clause in the Dublin RegatatArticle 3(2).

Both aspects of the claimant’s case — under ArBicté the European Convention on
Human Rights and the European law aspects — n&tessi consideration of the
evidence of how Dublin returnees are treated ireG¥e Under the Article 3 head the
claimant contends that he is at risk of sufferihgtreatment on return to Greece
because of potential detention; the failure of tBeeek government to provide
adequate procedures, accommodation and subsisten@sylum seekers; and the
possibility of onward refoulement from Greece. Hwopean law contentions draw
on evidence about these same matters as they teldatee fundamental rights of
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Dublin returnees. The evidence in the case wascedly voluminous, which is
another explanation for the length of the judgmeiihe evidence derives from a
variety of sources.

After outlining the relevant legal principles (Pali and IV), the judgment canvasses
the evidence (Part V). It is then a matter of aersng the parties’ contentions in the
light of the legal principles and evidence (Partakd VII).

Il ARTICLE 3 ECHR: LEGAL PRINCIPLES

Article 3 of the European Convention on Human Righrovides that no one shall be
subjected, inter alia, to inhuman or degradingtineat or punishment. Where
treatment humiliates or debases an individual, shgva lack of respect for, or
diminishing, his or her human dignity or arousineelings of fear, anguish or
inferiority capable of breaking an individual's raband physical resistance, it may be
characterised as degrading and fall within the jpibbn of Article 3: Pretty United
Kingdom (2002) 35 EHRR 1, [52].

Article 3 and removal

The European Court of Human Rights has held thatlar3 places an obligation on a
Contracting State to the Convention not to remavaene from its territory where
substantial grounds are shown for believing th& aesult, the person will face a real
risk in the receiving country of being exposed @atment contrary to Article 3:
Chahalv United Kingdom(1996) 23 EHRR 54. The principle applies in tase of
Dublin returnees: KRS United Kingdom Application No 32733/08.

The general principle was reaffirmed by the Grahai@ber of the European Court of
Human Rights in_Saadr Italy (2008) 49 EHRR 730. In determining whether
treatment to which a person would be exposed rsathe threshold for the
engagement of Article 3, the Strasbourg Court iat tbase held that there is no
distinction to be drawn between treatment whicimfiscted directly by a sending state
and that which might be inflicted by the authostief the receiving state: [138].
Nothing said in R (Wellingtony Secretary of State for the Home Departni2608]
UKHL 72; [2009] AC 335 is, in my view, inconsistemtith this. That was an
extradition case. It is clear that the legal pobehind extradition drove the House of
Lords to regard Article 3 in that removal contegtheaving an attended form.

The threshold, however, is high and ill-treatmenist attain a minimum level of
severity. In_ Saadhe Grand Chamber said:

“[142] The court has always been very cautious emram
carefully the material placed before it in the tigbf the
requisite standard of proof [before] finding thahet
enforcement of removal from the territory woulddmmtrary to
Article 3 of the Convention. As a result, sincepiihg Chahal
v United Kingdom (1996) 1 BHRC 405 it has only rarely
reached such a conclusion.”

In the removal context the well-known case of/Necretary of State for the Home
Department [2005] UKHL 31 [2005] 2 AC 296, is illustrativeThat concerned
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medical treatment. The claimant’s life expectanould be drastically shortened if
returned to Uganda because of the disparity betweemedical facilities available in
the United Kingdom and in Uganda. Lord Nicholls sned up the Strasbourg cases
as deciding that “aliens subject to expulsion camfeom any entitlement to remain in
the territory of a contracting state in order tondéf from medical, social, or other
forms of assistance provided by the expelling &tai@ra. [15]. See also [48] per Lord
Hope; [80] per Lord Brown.

In assessing whether the evidence established astethat persons will be subject to
ill treatment contrary to Article 3 in the receigincountry the focus is on the
foreseeable consequences of removal in the ligthetircumstances of the country
to which removal will take place, and of the apatits personal circumstances:
Vilvarajah v the United Kingdom(1991) 14 EHRR 248, 289, [108]. The Court of
Appeal has held that the test is whether thereaiscOnsistent pattern of such
mistreatment such that anyone returning in thossueistances faces a real risk of
coming to harm even though not everyone does”: ZAnbabwe)v Secretary of
State for the Home Departm€e2007] EWCA Civ 149, [14], and [21]. There is no
need to show a certainty or a probability that raiurnees will face serious ill-
treatment upon return.

In R (Yogathas)v Secretary of State for the Home Departmi@®02] UKHL 36;
[2003] 1 AC 920, Lord Hutton said that the onugges persons alleging that their
removal would constitute a breach of Article 3 Ine tUnited Kingdom to show
substantial grounds for believing that they wowldef a real risk of being subjected to
treatment contrary to Article 3: para [61]. Thasth respect, is not the whole story in
as much as it suggests a process akin to ordinatylittgation. In MT (Algeria) v
Secretary of State for the Home Departn|@007] EWCA Civ 808; [2008] QB 533,
the Court of Appeal confirmed that the approacKamanakararv Secretary of State
for the Home Departmer[2000] 3 All ER 449, 469-70 should be applied he t
assessment of factual issues in Article 3 casesArthony Clark MR said:

“[162] We would accept that the correct approachthe
application of the Chahaeést is that described in Karanakaran
The decision-maker should take a holistic appro#ckhould
take account of all the relevant evidence andfastkors, giving
to each matter such weight as it warrants, beanngind its
importance in the context of the case and the éxtewhich it
has been satisfactorily proved. It will be propzekclude from
consideration those matters which it can safelgati because
it has no real doubt that they did not occur. Taeiglon-maker
should also take account of the absence of sdisjac
information relating to matters of importance. ¢f evidence or
information can be discovered on a matter of impure, its
absence will be relevant to the assessment ofduisk.”

In Saadithe court said that the assessment of this mininkewvel of severity is
relative, depending on all the circumstances ofdase such as the duration of the
treatment, its physical and mental effects andoime cases, the sex, age and state of
health of the victim: [134].



21. The concept of exposing a person to “treatmenttreon to Article 3 was recently
considered by Hickinbottom J in R (EW) Secretary of State for the Home
Departmen2009] EWHC 2957 (Admin). The claimant there sésd his return to
Italy under the Dublin Regulation on the basis thabnsistent failure to implement in
Italy the Common European Asylum System meant thag were to be returned, he
faced a risk of destitution and homelessness. Hmatered the Italian authorities, and
thus the United Kingdom government, in breach oficke 3. Hickinbottom J
reasoned that there is no right to accommodatiaiw arminimum standard of living
which can be drawn from the European ConventiorHoman Rights. That is a
matter for social legislation. Hickinbottom J theeferred to_R (Limbuelay
Secretary of State for the Home Departm@005] UKHL 66, [2006] 1 AC 396. In
his view this established that there is no rightlemthe Convention to a minimum
level of social support. A State may stand pasgibgl and allow individuals’ living
standards to fall to an inhuman or degrading leVwelhis judgment treatment contrary
to Article 3 required positive action by the Staiaras. [81], [92]-[95].

22. (Limbuela)v Secretary of State for the Home Departnj@605] UKHL 66; [2006] 1
AC 396 deserves closer attention because it waanagd before me as the crucial
case in this area. There the House of Lords cdeduhat placing late application
asylum seekers in a state of destitution by denthegn welfare benefits, the right to
work and access to other forms of social suppog ledle to engage Article 3. The
legislation prohibited the Secretary of State frpraviding accommodation and the
necessities of life for asylum applicants who dad lodge early claims. Applicants
could not work to support themselves. Lord Binghsad that treatment is inhuman
or degrading if, to a seriously detrimental extédenies the most basic needs of any
human being. The treatment, to be proscribed, badthieve a minimum standard of
severity. Where that treatment does not invole dbliberate infliction of pain or
suffering the threshold was a high one. A geneualip duty to house the homeless or
provide for the destitute could not be spelled @iufrticle 3. The threshold may be
crossed if a person with no means and no altemawurces of support, unable to
support himself, was, by the deliberate actionhef $tate, denied shelter, food or the
most basic necessities of life.

“[9] It is not in my opinion possible to formulatny simple
test applicable in all cases. But if there werespasive
evidence that a late applicant was obliged to siedpe street,
save perhaps for a short and foreseeably finiteogheor was
seriously hungry, or unable to satisfy the most idas
requirements of hygiene, the threshold would, & d¢indinary
way, be crossed. | do not regard O'RouvkEnited Kingdom
(Application No 39022/97) (unreported) 26 June 20&4
authority to the contrary [he did not apply for Bog]: had his
predicament been the result of state action ratier his own
volition, and had he been ineligible for public pag (which
he was not), the court's conclusion that his simfedid not
attain the requisite level of severity to engagéche 3 would
be very hard to accept.”

23. Lord Hope said while the prohibition in Article 3as negative, it might also require
the state to do something to prevent its delibeaats, which would otherwise be
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lawful, from amounting to ill treatment: [46]. Hegreed with Lord Brown that the
real issue was whether the state was properly teegarded as responsible for the
conduct prohibited by the article: [53]. Lord Sceaid that just as there was no
Convention right to be provided by the state witth@me, so too there was no
Convention right to be provided by the state wittmaimum standard of living.
“Treatment” required something more than mere faily66]. Baroness Hale said
that it was well known that a high threshold wasksg it would vary with the context
and the particular facts of the case. It was reangdo judge matters by the standards
of our own society in the modern world, not by #tendards of a third world society
or a bygone age: [78]. Lord Brown said that it wyaserally unhelpful to attempt to
analyse obligations arising under Article 3 as tiegaor positive, and the state's
conduct as active or passive. Time and again tlvse shown to be false
dichotomies. The real issue in all these caseswirether the state is properly to be
regarded as responsible for the harm inflictedhmgatened upon the victim: [92].

Limbuela establishes that what in this jurisdiction is stimes called street
homelessness can meet the threshold necessarydaugbt by Article 3. It would
seem that the test applicable is that_in Prettynited Kingdom whether this
condition humiliates or degrades, diminishing hundagnity. However, the risk of
such ill treatment must be, at the least, the nesipdity of the state. Destitution, as
such, does not fall within the Article 3 net. Téenust be a close and direct link
between the destitution and the actions of thestdthat, in my opinion, can hardly
ever occur in this type of case: the link betwdendecision of the Secretary of State
to return a person under the Dublin Regulation, amygl destitution which occurs in
the receiving state, in this case Greece, will §yne too attenuated a link.

“Safe” third countries and human rights

Under the scheme established by Parliament cectaintries are deemed to be safe
as regards human rights issues. Greece is oieiof. t The legislative scheme begins
with section 33 of the Asylum and Immigration (Twreant of Claimants etc) Act
2004 (“the 2004 Act”) which gives effect to Schezl@. That concerns the removal
of persons claiming asylum to countries known totgut refugees and to respect
human rights. Schedule 3 is headed ‘Removal ofliuksySeeker to Safe Country’
and provides for the removal of asylum seekersird tountries without substantive
consideration of their asylum claims. In partiiteg effect to the Dublin Regulation.
Part 2 of the Schedule then has the ‘First ListSafe Countries’, to which the
deeming provision applies. The list is set out atagraph 2 and includes Greece as
one of 28 States: para. 2(j).

Paragraph 3 of Part 2 of Schedule 3 then explainghat respects a country in this
list like Greece is deemed to be safe: first, isaée as regards Refugee Convention
persecution in that country. Secondly, it is aate in that the person will not be sent
(or refouled) to another country in Convention @ human rights (the so-called
deeming provision) or otherwise in violation of tRefugee Contravention.

“(1) This paragraph applies for the purposes of the
determination by any person, tribunal or court wket person
who has made an asylum claim or a human rightsnalaay be
removed —
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(a) from the United Kingdom, and
(b) to a State of which he is not a national aeeit.

(2) A State to which this Part applies shall bated in so far
as relevant to the question mentioned in sub-papdg(l), as a
place—

(@) where a person’s life and liberty are not tteead by
reason of his race, religion, nationality, membgrshf a
particular social group or political opinion, and

(b) from which a person will not be sent to anotBeate in
contravention of his Convention [ECHR] rights, and

(c) from which a person will not be sent to anoti$tate
otherwise than in accordance with the Refugee Quioe”

The upshot is that where the Secretary of Stat&fiesrthat a person is not a citizen
of a State in the list, and he is to be removeal &ate on the list, that person may not
bring an in-country appeal to the Tribunal undectis@a 92(2) or (3) of the
Nationality, Immigration and Asylum Act 2002 (“tt#02 Act”). Nor may he bring
an in-country appeal under section 92(4)(a) inaoak it relies on onward removal
from that State (paragraphs 5(1), (2) and (3)).

The so-called deeming provision, paragraph 3(2¥bplies to human rights claims
arising from being removed to another country frafirst list country like Greece. It
does not apply to Article 8 human rights claimsiag from removal interfering with
family or private life in the United Kingdom or tarticle 3 human rights claims
relating to ill-treatment within the first list Catry. However, Part 2 of Schedule 3
imposes a duty on the Secretary of State to centifyjan rights claims in relation to
first list countries as clearly unfounded unlesisfad that they are not clearly
unfounded. If certified the effect is that theande no appeal by the person from
within the United Kingdom against removal. Para@ré(4) of Schedule 3, Part 2, to
the 2004 Act provides:

“The person may not bring an immigration appeavinjue of

section 92(4)(a) of the Act in reliance on a humghts claim

to which this sub-paragraph applies if the Secyetdr State
certifies that the claim is clearly unfounded; dhd Secretary
of State shall certify a human rights claim to whibis sub-
paragraph applies unless satisfied that the claimot clearly
unfounded.”

Authoritative guidance on the role of the SecretafyState in making, and of the
court in reviewing, a certificate under paragrajh) of Part 2 of Schedule 3 of the
2004 Act derives from two House of Lords decisionghe first is_R (Yogathasy

Secretary of State for the Home Departni@002] UKHL 36; [2003] 1AC 920. That
concerned the removal of asylum seekers to Gerraadgr the Dublin Convention.
The certificate at issue was under section 72(2f(#)e Immigration and Asylum Act
1999, that an applicant’'s human rights claim wasifeatly unfounded. The House
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of Lords held that the Secretary of State had t@ giareful consideration to the

allegation, the grounds on which it was made, arydmaaterial relied on to support it.

The question for the Secretary of State was whetherallegation was so clearly

without substance that it must clearly, or was libtm fail. This was a screening

process rather than a full merits review, and et depended on the nature and
detail of the case presented by the applicant. cDoet’s role on a challenge to such a
certificate was to subject the Secretary of State@sion to the most anxious scrutiny
by way of a rigorous examination of whether he lma#quately considered and
resolved the issue of whether the allegation wasifiestly unfounded.

The second authority is ZT (Kosove)Secretary of State for the Home Department
[2009] UKHL 6, [2009] 1WLR 348. That concerned artdicate under section
94(2)(a) of the 2002 Act, that the claimant’s asyland human rights claims were
‘clearly unfounded’. The House of Lords was cldaat in considering whether the
claimant’'s asylum and human rights claims were rbleanfounded, the court’s
function was one of review. It had to consider hbe claim would be likely to fare
on appeal and assess what judgment would be matte lmpurt on appeal in relation
to such legal questions as would arise. The coa$ wot required to make the
decision in relation to the certificate for itsalid to substitute its own decision for
that of the Secretary of State.

However it was not as clear from ZT (Kosowshat test the House of Lords held
should be applied. Lord Phillips adopted the appihoof the Court of Appeal in R
(L) v Secretary of State for the Home Departm@d03] EWCA Civ 25, [2003] 1
WLR 1230 and concluded that where there was nautbspf primary fact, only one
rational answer could come as the conclusion of taew. Lord Brown agreed.
Lords Hope and Carswell took the view that therg bma cases, although they would
be rare, where the review could result in more toae rational answer. Lord
Neuberger agreed with Lord Phillips, although hiel $hat he would be reluctant to
suggest that there is a hard and fast rule toefifett: [83].

KRS v United Kingdom

KRS v the United KingdomApp. No. 32733/08, 2 December 2008 is a key deaisi
of the Strasbourg Court, because it very much agddeethe issue before me. The
applicant was from Iran. He applied to the Strastpdiourt for a rule 39 indication
preventing his transfer by the United Kingdom t@&re under the Dublin Regulation
on the basis that, in making that return, the WhKexgdom would be in breach of its
own obligations under Article 3. That was becalfsesturned, there was a risk that
he would be refouled from Greece to Iran and tBadraasylum seeker in Greece, he
would suffer inhuman and degrading treatment wividting for his application to be
determined. The rule 39 indication was grantece Uhited Kingdom told the court
that, according to the Greek Government, no asyllaimants were being removed to
Iran, or Afghanistan, even if their asylum applicathad been rejected. It applied for
the indication to be lifted on the grounds that thgplication was manifestly
unfounded. The applicant’s legal representativesewiot involved in this process
and there was no oral hearing. The court’s fogeittion lifted the rule 39 indication
and declared the application clearly unfounded.

In its reasons the court reaffirmed WIUnited Kingdom Application no 43844/98,
[2000] INLR 211. That case decided that removadrdntermediary country, which
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is also a Contracting State to the European Cormrenn Human Rights, in that case,
Germany, did not affect the responsibility of thaeitedd Kingdom to ensure that the
applicant was not, as a result of the decisioretnave, exposed to an Atrticle 3 risk.
That ruling applied with equal force, said the ¢anrKRS, to the Dublin Regulation.
The court observed, however, that the asylum reginger the Dublin Regulation
protected fundamental rights, as regards both thstantive guarantees offered and
the mechanisms controlling their observance. _InSKiRe court noted that the
UNHCR and other organisations had expressed comciat asylum seekers in
Greece might not have access to an effective remddat evidence is canvassed
later in this judgment.

As a matter of evidence the court in KR&ind that Greece was not currently
removing people to, inter alia, Afghanistan, sa thaould not be said that there was
a risk that the applicant would be removed thefde court noted that the Dublin

Regulation was one of a number of measures agredtifield of European Union

asylum policy. It had to be considered alongsluke dbligations of Member States
under the relevant European Union Directives toeagllto minimum standards in
asylum procedures and to provide minimum standéydshe reception of asylum

seekers. (Those directives are outlined in the pasttof this judgment). It said:

“The presumption must be that Greece will abide itsy
obligations under those Directives. In this conioe; note
must also be taken of the new legislative frameworlasylum
applicants introduced in Greece ... Quite apart ftbat, there
was nothing to suggest that an asylum seeker fadéu
unlawful refoulement to a country where he faceshtiment
contrary to Article 3 could not apply, in Greecer & rule 39
indication against the Greek Government, even thotige
Greek Government had not specifically addresseddghestion
in its recent letter”: (p.17).

The court recalled that Greece, as a ContractiateShad undertaken to abide by the
European Convention on Human Rights. In the absehary proof to the contrary, it
must be presumed that Greece would abide by itgailiins. Any complaint about
onward removal should be taken up not with the éthKingdom but with the Greek
authorities, and if unsuccessful, by an applicatethe Strasbourg Court. In relation
to conditions for asylum seekers in Greece, thetagent on to say:

“... [lln the Court's view, the objective informatidrefore it on
conditions of detention in Greece is of some camceot least
given Greece's obligations under [the Receptiorddive] and
Article 3 of [the EHCR]. However, for substantiathe same
reasons, the Court finds that were any claim unther
Convention to arise from those conditions, it sboalso be
pursued first with the Greek domestic authoritied thereafter
in an application to this Court”: (p.18)

Before me the claimant seeks to undermine the atghof this decision by

suggesting that it was, effectively, ex parte, trad the claimant there was denied the
opportunity of making any submissions to contrathet case advanced by the United
Kingdom government. There was nothing unusual attmiprocedure adopted by the
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Strasbourg Court in an admissibility decisionsltaiso said that the authority of KRS
is weakened since, following it, the Strasbourg I€tias given rule 39 indications
and communicated matters in comparable cases imgol@reece. None of these,
however, have yet led to decisions. In my view impossible for me to impugn the
Strasbourg Court’s decision in KR3Jntil the Stasbourg Court speaks again | must
accept it as authoritative acknowledging, of coursat it was an admissibility
decision.

Nasseri

As explained earlier, the present litigation is piegeny of R (Nassen) Secretary of
State for the Home Departme@009] UKHL 23; [2010] 1 AC 1. In brief the facts
were that Mr Nasseri, a national of Afghanistargimked asylum in the United
Kingdom after being discovered hidden in a lorrys Fhgerprints were matched, via
the Eurodac fingerprint database, with a person ldmb previously claimed asylum
in Greece. The Secretary of State sent a reqoebetGreek authorities asking them
to take him back under the Dublin Regulation teedmine his outstanding application
for asylum. Once the time limits for a responsd bapired, the Secretary of State
certified Mr Nasseri's claim under Schedule 3 oé th004 Act with a view to
returning him to Greece under the Dublin Regulatiime Greek authorities formally
accepted responsibility. His legal representatitlesn challenged his removal,
alleging that if removed to Greece he faced a ofkefoulement and referring to
evidence concerning the conditions facing asylugkees in Greece. That evidence
is referred to later in this judgment.

McCombe J held that the deeming provision preveht#l the Secretary of State and
the court from considering the law and practiceeddbulement of safe countries listed
in Part 2 of Schedule 3 to the 2004 Act. Accordmdie refused to consider the
material concerning the situation in Greece andagled that the deeming provision
was incompatible with Article 3 of the European €@emtion on Human Rights:
[2010] 1 AC 1. The Court of Appeal allowed the ftary of State’'s appeal,
concluding that there was no statutory bar on cEmBig material relating to
conditions in safe third countries. Having decideel issue of principle, the Court of
Appeal went on to conclude that, in the light c¢ thaterial referred to below, return
to Greece did not give rise to a real risk of rédowent: [2010] 1 AC 1 [35]-[39].

Mr Nasseri appealed to the House of Lords on tloeirgs that the Court of Appeal
had erred in principle and in their treatment @& #vidence concerning Greece. The
House of Lords dismissed Mr Nasseri’s appeal and tmat it was not incompatible
with the claimant’s rights under Article 3 of th@@ention for the Secretary of State
to order his removal to Greece pursuant to the degprovisions in paragraph 3 of
Schedule 3 to the 2004 Act. Lord Hoffmann gaveléaeling speech, with which the
other law lords agreed. He reviewed the claimacdise, the law relating to Article 3
of the Convention, its impact on the Secretary tdte3s power to remove, the
proceedings below and the material about Greea®m, faamongst others, UNHCR.
Lord Hoffmann held that the Secretary of State m@sunder a legal duty to keep the
situation in Greece under review so as to decidetidr or not to take Greece off the
list in Part 2 of Schedule 3. No-one was underséigiable duty to promote primary
legislation: [2010] 1 AC 1[21].
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Turning to_KRSv United KingdomLord Hoffmann noted the Strasbourg Court’s
view that, if the complaint was not about refoul@mdut about the conditions under
which a returned asylum seeker would be held ineGre*“that should be taken up
with the Greek authorities and, if unsuccessfulpleethe European Court by way of
a complaint against Greece. It was not a basipfoceedings against the United
Kingdom”: [39]. He also drew from KR&e conclusion that Member States should
not be expected to police the asylum policy of hentthis being a task for the
European Commission. “Other Member States aretleghtito assume - not
conclusively presume, but to start with the prestionp- that other Member States
will adhere to their treaty obligations. And thixludes their obligations under the
European Convention to apply Article 3 and giveetftto rule 39 indications”: [41].

None of this is undermined by what all parties befane identified as a
misunderstanding Lord Hoffmann made at paragrah ¢4 his speech, when he
recorded a submission by Mr Rabinder Singh QC Herappellant, that KRShould

be given little weight. One reason for the subrnoissivhich is recorded is that the
Strasbourg Court did not invite submissions fronms “blient”. It is clear from the
appellant’s printed case that the submission wasdhgument was not invited from
KRS, rather than Nasseri But this is no basis for doubting the authomtythe
reasoning of the House of Lords_in Nassérhe point does not go to the substantive
merits of the decision.

Lord Hoffman concluded that there was no evideheg any Dublin returnee was in
practice removed from Greece to another countrigréach of their Article 3 rights,
which to him was of critical importance: [43]. @&lBecretary of State was not
concerned with Greek law. The operation of the &mestem for processing asylum
applications, and the conditions under which asyb@m®kers are kept, was a problem
for the Greek authorities or, if necessary the peam Commission. The Secretary of
State was concerned only with whether in practnege is a real risk that a migrant
returned to Greece will be at real risk of a breafcArticle 3: [44].

Detention in Greece: Strasbourqg decisions

Reference should be made to two of the decisiortheoEuropean Court of Human
Rights which have held that conditions inside Geefee detained asylum seekers are
in breach of Article 3. _SDr GreeceApplication no 8256/07, 26 November 2009
involved a Turkish journalist who crossed the bortlegally from Turkey. He was
detained for nearly two months at the border posSaufli, and then for 6 days at
Petrou Ralli in Athens. When he was prosecutedllegal entry a Greek court held
that he was a political prisoner and had fled bseaof threats. He submitted a
written claim for asylum but it was initially rejed for vagueness. The application
was then adjourned pending the provision of furthedence. Meanwhile the police
had detained him with a view to deportation. OnJu6/ 2007 the Administrative
Tribunal of Athens held that that was unlawful. ©OhJuly 2007 he attended at the
asylum department at Petrou Ralli and was giveedacard, valid for six months.
This was subsequently renewed twice and entitled tu work and to medical
assistance.

The Strasbourg Court referred to conditions in $odfawing on reports by the
Greek Ombudsman, the UNHCR, the Committee for thevéhtion of Torture,
Human Rights Watch and the Commissioner for Humaht of the Council of
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Europe. These showed that those conditions wisreadl contrary to the claims of

the Greek government. Even if the applicant shareelatively clean cell with hot

water, the court said that he spent two monthsigedfin a pre-fabricated hut, with

no chance of going outside, no access to a telephamd without blankets, clean
sheets or enough cleaning materials: para [51Pe&tou Ralli, he was confined in his
cell for 6 days and was unable to exercise in tpenacair. In the court’s view the

conditions were unacceptable. In the light of dpplicant’s personal circumstances,
in particular his torture in Turkey, the court héh@t his detention in such conditions,
as an asylum seeker, combined with its excessivatidn, amounted to degrading
treatment and a violation of Article 3: paras [a8H [54].

In Tabeshv Greece Application No 8256/07, 26 November 2009 Tabeat heen
arrested for possession of a false document, apihae pink/red card, to which he
was not entitled. He was sentenced to 40 daystisopment and consequently his
expulsion from Greece was ordered. He was detainea police station on 28
December 2006, pending expulsion, by the immignagiolice. The legal maximum
period of detention was three months. His chaketogdetention was rejected by the
Thessalonika Administrative Tribunal. He was retzhon the expiry of the three-
month period, as he could not be expelled to Afgdtan absent the provision of
travel documents. He then applied for asylum. cHeplained that his cell did not
have sufficient access to fresh air or daylight] #mat the air was damp and stale,
because of the proximity of smokers. He had noaserspace. The surroundings
were unhealthy, and there were insufficient taaletl washing facilities. Food was not
provided but instead prisoners had an allowancb.®f euros a day to order food
from outside. He could not get newspapers or magazand was cut off from the
outside world as he had no radio or televisionisndell. The Strasbourg Court held
that quite apart from problems of hygiene and awvding, the failure to provide
meals and a space for regular exercise amount@egi@ading treatment.

IV THE DUBLIN REGULATION AND ITS CONTEXT

In broad terms the policies behind European Uni@asuares in the area of asylum
and international protection are three-fold: thefe@cement of the right of freedom
of movement in the internal market, by reducingoselary movements of third
country nationals; the safeguarding of their righd®d securing minimum and
uniform standards in the procedures and receptimlitions which apply to asylum
seekers: H. Battjes, European Asylum Law and itkati@ to International Law
2006, para 2.

The first policy is evident in the Dublin Regulatioitself. The policies of
safeguarding rights and of securing minimum andfoum standards are most
obviously displayed in the other legal instrumenitshe Common European Asylum
System, primarily Council Directive 2003/9/EC of January 2003 laying down
minimum standards for the reception of asylum seeK&he Reception Conditions
Directive”); Council Directive 2005/85/EC of 1 Deunber 2005 on minimum
standards on procedures in Member States for ggardgnd withdrawing refugee
status (“the Procedures Directive”); and Councitebiive 2004/83/EC of 29 April
2004 on minimum standards for the qualification atatus of third country nationals
or stateless persons as refugees or as personsotlikovise need international
protection and the content of the protection grar{téhe Qualification Directive”).
The Common European Asylum System is applicabldhéoUnited Kingdom in its
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entirety. In each of the system’s constituentrimsents reference is made to the
European Union Treaties and to the Charter of Fmeddal Rights. These were thus
a logical starting point for the submissions befoe

The Treaties

Article 2 of the Treaty on European Union providest the Union is founded on the
values of respect for human dignity, freedom, damog equality, the rule of law
and respect for human rights, including the rigsftpersons belonging to minorities.
Article 6 “recognises the rights, freedoms and gpgles set out in the Charter of
Fundamental Rights ... which shall have the samel leghue as the Treaties”.
However, the provisions of the Charter shall ndeed in any way the competences
of the Union as defined in the Treaties. Artic{8)&continues:

“Fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and as they result from the
constitutional traditions common to the Member &atshall
constitute general principles of the Union's law.”

Under Article 78 of the Treaty on the Functioninf tbe European Union, the
European Union shall develop a common policy otuasysubsidiary protection and
temporary protection, with a view to offering apprate status to any third-country
national requiring international protection andweimgy compliance with the principle
of non-refoulement. That policy must be in accamawith the 1951 Convention and
its 1967 Protocol: Art. 78(1). Article 78(2) proes that the European Parliament and
the Council shall adopt measures for a common Eaopasylum system which
includes a uniform status of asylum, valid througihthe Union, and a uniform status
of subsidiary protection for nationals of third oties. In addition, Article 80
provides that “the policies of the Union set out this Chapter and their
implementation shall be governed by the principlesalidarity and fair sharing of
responsibility ... between the Member States”.

Fundamental rights

Before turning to the Charter on Fundamental Righits important to recall that the
settled case law of the Court of Justice of theofean Union (“the Court of Justice”)
is that fundamental rights form a part of the gahprinciples of law it applies. The
court has said it draws inspiration from the cdosbnal traditions common to the
member states and from the guidelines suppliechtgrnational instruments for the
protection of human rights involving Member Statds. that regard, the European
Convention on Human Rights has special significariRespect for human rights is a
condition of the lawfulness of Community acts. Eliropean Union legislation must
respect fundamental rights, that respect constgudi condition of their lawfulness:

“[335] Effective judicial protection is a generatiqciple of
Community law stemming from the constitutional ttihs
common to the member states, which has been eadhim
Articles 6 and 13 of the Human Rights Conventiothis
principle having furthermore been reaffirmed byiéla 47 of
the Charter of Fundamental Rights”: Joined case®)Zl05
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and C-415/05P, Kadr Council of the European Unid2008]
ECR 1-6351; [2009] 1 AC 1225, [381], [283]-[285]332],
[335].

As a result of the Lisbon Treaty the Charter of damental Rights now has equal
status to the other European Union treaties. disvant rights constitute general
principles of European Union law. Even before kiebon Treaty came into force,
the Charter was relied upon in a number of casdalkdfuropean Court of Justice. In
case C-540/03, European Parliamer@ouncil of the European Unid2006] ECR I-
05769 the Court of Justice stated:

“[35] Fundamental rights form an integral part betgeneral
principles of law the observance of which the Cansures.
For that purpose, the Court draws inspiration frdhe
constitutional traditions common to the Member &aand
from the guidelines supplied by international instents for
the protection of human rights on which the memstates
have collaborated or to which they are signatoriese ECHR
has special significance in that respect ... ”

The court then referred to Article 6(2) of the Tiyean European Union and to the
Charter. While the Charter was not (then) a lggdlinding instrument, the
Community legislature acknowledged its importangerdferring to it in the recitals
to the Directive at issue in that case. The cadded that the principal aim of the
Charter was as stated in its preamble.

In Title | of the Charter Article 1 provides: “Humalignity is inviolable. It must be
respected and protected”. Explanations to the t€harere originally prepared under
the authority of the praesidium of the conventiomichi drafted the Charter. They
have been updated and although they do not havetdhes of law, they are a tool of
interpretation intended to clarify the provisiorfstioe Charter: [2007] OJ C 303/02.
The Explanation of Article 1 states that in itsgatent of 9 October 2001, in Case C-
377/98 Netherlandy European Parliament and Counf2001] ECR 1-7079, the
Court of Justice confirmed that a fundamental rightuman dignity is part of Union
law. The Explanation adds that “the dignity of theman person is part of the
substance of the rights laid down in this Chaftemust therefore be respected, even
where a right is restricted.”

Article 18 of the Charter provides that the rigbtasylum shall be guaranteed with
due respect for the rules of the Geneva Converdioth in accordance with the
Treaties. The Explanation on Article 18 is to #fiect that its text is based on what is
now Article 78 of the Treaty on the Functioning thie European Union, which

requires the Union to respect the Geneva Convemtionefugees. The Explanation
continues that reference should be made to th@ébist relating to Denmark, and to
the United Kingdom and Ireland to determine theeeito which they are bound.

The right of asylum guaranteed under Article 18nisddition to the prohibition on

refoulement, which is addressed by Article 19 of thharter. Under the heading
“Protection in the Event of Removal, Expulsion atr&dition”, Article 19(2) provides:

“No one may be removed, expelled or extradited tState
where there is a serious risk that he or she wbaldubjected
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to the death penalty, torture or other inhuman egrdding
treatment or punishment.”

In Title Il of the Charter Article 47 is entitledRight to an effective remedy and to a
fair trial”. It reads:

“Everyone whose rights and freedoms guaranteethéYatv of
the Union are violated has the right to an effectremedy
before a tribunal in compliance with the conditida&l down
in this Article.

Everyone is entitled to a fair and public hearinghim a
reasonable time by an independent and impartidlural
previously established by law. Everyone shall habhe
possibility of being advised, defended and repriesen

Legal aid shall be made available to those who adkcient
resources in so far as such aid is necessary toeeeffective
access to justice.”

The Explanation on Article 47 states that the fxatagraph is based on Article 13 of
the European Convention on Human Rights, the @ffecemedy Article. However
in European Union law, it continues, the protectisnmore extensive since it
guarantees the right to an effective remedy befoceurt. Article 47 applies to the
institutions of the European Union and “of Membetat8&s when they are
implementing Union law and does so for all rightsaganteed by Union law.” The
Explanation then says that the second paragraplespmnds to Article 6(1) of the
European Convention on Human Rights. In EuropeaiotJlaw, however, the right
to a fair hearing is not confined to disputes regato civil law rights and obligations.

Title VII of the Charter contains general provisogoverning its interpretation and
application. Thus the scope of the Charter isdiain in Article 51.

“The provisions of this Charter are addressed éarhktitutions,
bodies, offices and agencies of the Union with cegard for
the principle of subsidiarity and to the Membert&aonly
when they are implementing Union law ...”

As regards the Member States, the Explanation melkas that the Charter is only
binding when they act within the scope of Union .lawaragraph 2, together with the
second sentence of paragraph 1, confirm that tret@hmay not have the effect of
extending the competences and tasks which theid@seabnfer on the Union. The
Explanation also spells out that paragraph 2 cosfithat the Charter may not have
the effect of extending the field of applicationlrion law beyond the powers of the
Union as established in the Treaties. Thus thereate to the Charter in Article 6 of
the Treaty on European Union cannot be understeaekending by itself the range
of Member State action considered to be the ‘impletation of Union law’ within
paragraph 1.

Article 52(3) provides:
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“In so far as this Charter contains rights whichrespond to
rights guaranteed by the Convention for the Prmecbf

Human Rights and Fundamental Freedoms, the meamdg
scope of those rights shall be the same as thadeldavn by

the said Convention. This provision shall not pravenion

law providing more extensive protection.”

The Explanation on Article 52(3) is that it is inteed to ensure the necessary
consistency between the Charter and the Europeame@ton on Human Rights by
establishing the rule that, in so far as the righthie Charter also correspond to rights
guaranteed by the European Court on Human Ridteg, tneaning and scope are the
same as those laid down by the Convention. Thenmgaand the scope of the
guaranteed rights is to be determined not onlyheytext of those instruments, but
also by the case-law of the European Court of HulReyhts and by the Court of
Justice of the European Union. The level of prmacafforded by the Charter may
never be lower than that guaranteed by the Corwettiuit it can be more extensive.
The Explanation continues that the list of rightsickh may, at the present stage, be
regarded as corresponding to rights in the Conwentas to meaning and scope,
include Article 19(2), corresponding to Article Bthe Convention as interpreted by
the European Court of Human Rights. Articles ehitie meaning is the same as the
corresponding Articles of the Convention, but whénre scope is wider, include
Article 47(2) and (3), corresponding to Article p@f the Convention, but with the
limitation to the determination of civil rights amiligations or criminal charges not
applying as regards Union law and its implementatio

As indicated there is a Protocol on the applicabbrthe Charter to Poland and the
United Kingdom: [2007] OJ C3 156. Recital 2 to Br@tocol recalls that the Charter
is to be applied in strict accordance with the miowns of Article 6 of the Treaty of
European Union and Title VII of the Charter itselrticle 6 requires the Charter to
be applied and interpreted by United Kingdom costtitly in accordance with the
explanations referred to in that Article. Reci@lnotes the wish of the United
Kingdom to clarify certain aspects of the applioatiof the Charter. Recital 12
reaffirms that the Protocol is without prejudicedther obligations devolving upon
the United Kingdom under the Treaty on Europeanobnithe Treaty on the
Functioning of the European Union, and Union lawegally. Article 1 of the
Protocol then reads (in part):

“The Charter does not extend the ability of the €ofi Justice
of the European Union, or any court or tribunal .f.tloe
United Kingdom, to find that the laws, regulatiors
administrative provisions, practices or action ofthe United
Kingdom are inconsistent with the fundamental ©8ght
freedoms and principles that it reaffirms.”

Article 2 continues that to the extent that a psmn of the Charter refers to national
laws and practices, it applies to the United Kingdanly to the extent that the rights
or principles it contains are recognised in Unik@&dgdom law or practices.

In its report_The Treaty of Lisbon: an impact assent HL Paper 62-1, 13 March
2008, the House of Lords European Union Committbeeonsed that the Lord
Chancellor and Secretary of State for Justice omefil that the Protocol was intended




59.

60.

to reflect the terms of the Charter’s horizontatidles and put beyond doubt what
should have been obvious from other provisionsa@@P6. The committee itself
recorded that in reply to a question to the Lora@iellor and Secretary of State for
Justice, the government said that it was clearttteCharter only reaffirmed existing
rights: para 5.4.2. The committee opined thatefiect of declaring the Charter to
have the same legal value as the Treaties way likgdreclude any argument that the
rights and principles “reaffirmed” did not alreaéyist as fundamental rights and
principles in the area of European Union law. @ghe Protocol the committee set
out the view of Professor Dashwood, that it wasarbpt-out but an interpretation
instrument. It concluded that the Protocol shawdtlead to a different application of
the Charter in the United Kingdom as compared wither Member States: para
5.103(d). Ultimately its interpretation was a reafor the courts: para 5.105.

The Dublin Requlation

The Dublin Regulation (EC) No 343/2003 is the costene of the Common
European Asylum System. It establishes a systendedérmining responsibility,
according to specific criteria, for examining arylam claim lodged in a Member
State or in Iceland, Norway or Switzerland, whidiparticipate in the Dublin system.
The Regulation aims at ensuring that each claiex@énined by one Member State as
“on the one hand, to guarantee effective accegbeagrocedures for determining
refugee status and not to compromise the objedfivke rapid processing of asylum
application and, on the other, to prevent abusasgfum procedure in the form of
multiple applications for asylum submitted by theme person in several Member
States with the sole aim of extending his/her stahe Member States”: COM(2008)
820 final.

The first recital of the Dublin Regulation states:

“A common policy on asylum, including a Common Eugan
Asylum System, is a constituent part of the Eurapgaion's
objective of progressively establishing an areafreedom,
security and justice open to those who, forced by
circumstances, legitimately seek protection in@Goenmunity”.

Recital (2) recalls that the European Council agjieework towards establishing a
Common European Asylum System, based on the fdlirasiusive application of the
Geneva Convention to ensure that nobody was seck @ persecution “i.e.
maintaining the principle of non-refoulement ... ivteer States, all respecting the
principle of non-refoulement, are considered ase sabuntries for third-country
nationals”. The European Council had also statetl this system should include, in
the short term, a clear and workable method foerd@ning the Member State
responsible for the examination of an asylum apgibc, a method based on
objective, fair criteria both for the Member Stasesl for the persons concerned. This
method should, in particular, make it possible eétedmine rapidly the Member State
responsible, so as to guarantee effective accesset@rocedures for determining
refugee status and not to compromise the objedfivke rapid processing of asylum
applications: recitals (3)-(4).
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The recitals continue that family unity should bbegerved if possible, and Member
States should be able to derogate from the redmbtysicriteria so as to reunify
families on humanitarian grounds (recitals (6) &nd. Recital (8) reads as follows:

“(8) The progressive creation of an area withoutenmal
frontiers in which free movement of persons is gaged in
accordance with the Treaty establishing the Eunopea
community and the establishment of Community peé$ci
regarding the conditions of entry and stay of thomlintry
nationals, including common efforts towards the ag@ment

of external borders, makes it necessary to strikikalance
between responsibility criteria in a spirit of sialrity.”

Recitals (10) and (11) refer to the Eurodac fingatpcomparison system. Recital
(12) reminds Member States that with respect topttsons falling within the scope
of the Regulation they are bound by obligationsaundstruments of international law
to which they are a party. Recital (15) explaihattthe Regulation observes the
fundamental rights and principles which are ackmaolged in particular in the Charter
of Fundamental Rights of the European Union. Irtipaar full observance of the

right to asylum guaranteed by Article 18 is sought.

The mechanism in the Dublin Regulation by whichaaglum claim is considered by
one, responsible Member State, is set out in Chdpht&eneral Principles. Article
3(1) provides that Member States shall examineafi@ication of any third-country
national who applies at the border or in theiritery for asylum. The application
shall be examined by a single Member State, whiettl e the one which the criteria
set out in Chapter Il indicate is responsible.tidde 3(2) has become known as the
sovereignty clause and this is central to thigdition. It enables Members States to
consider an asylum application, despite not hax@sgonsibility under Chapter IIl.

“By way of derogation from paragraph 1, each Membtte
may examine an application for asylum lodged wittby a
third-country national, even if such examination net its
responsibility under the criteria laid down in tiRegulation. In
such an event, that Member State shall become thmbdr
State responsible within the meaning of this Reguiaand
shall assume the obligations associated with gsaansibility.
Where appropriate, it shall inform the Member Statviously
responsible, the Member State conducting a proeedor
determining the Member State responsible or the brstate
which has been requested to take charge of or hak& the
applicant.”

Article 3(3) continues that any Member State shethin the right, pursuant to its
national laws, to send an asylum seeker to a tordchtry, in compliance with the
provisions of the Geneva Convention. Asylum seekeust be informed in writing,
in a language that he or she may reasonably bectexpt understand, regarding the
application of the Regulation, its time limits aitgleffects: Article 3(4).
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Among the criteria in Part Il of the Regulatiomjierarchy of Criteria”, responsibility
may be attributed to a Member State to deal withaaglum claim “where it is
established, on the basis of proof or circumstaetiadence ... that an asylum seeker
has irregularly crossed the border into a MembateSty land, sea or air having come
from a third country....”: Article 10(1). Asylum-skeers are returned or transferred
on the basis of this provision, identification tygily having been made under the
Eurodac system for the comparison of fingerprintarticle 10(1) provides that
responsibility of a Member State shall cease 12 thwmfter the irregular border
crossing took place.

Chapter IV contains Article 15, headed “Humanitari@lause”, which enables a
second Member State, even if it is not the MembatreSesponsible, to bring together
family members and other dependent relatives atréugiest of the responsible
Member State Chapters V and VI make provision for the mechamtthe system
and for administrative co-operation between Mengiates.

Case C-19/08 Migrationsverket Petrosian[2009] ECR [-495 is the only case in
which the Court of Justice has considered the DuBkgulation. It concerned the
interpretation of the time limits in Articles 20(d@l) and 20(2) for implementation of a
transfer decision. Adopting its standard techni@dieinterpreting a Community
instrument in its context, and in the light of ibbject, the court held that the
Community legislation did not intend that Membernt8¢ offering greater appeal
remedies should be disadvantaged by the time liovies those which did not. The
Court said:

“[48]In the first place, it is clear that the Comnity legislature
did not intend that the judicial protection guassd by the
Member States whose courts may suspend the imptatizan
of a transfer decision, thus enabling asylum seekiey to
challenge decisions taken in respect of them, shdugé
sacrificed to the requirement of expedition in @®ging asylum
applications.”

Under the present terms of the Dublin Regulatibae,European Commission does not
have the power to suspend transfers. However, doemdber 2008 the European
Commission published a proposal for recasting thelib Regulation: COM (2008)
820 final. It would confer on the Commission a npawer to order suspension of
transfers where the examination of asylum claimtéresponsible state may not be in
conformity with European Union law, the Procedui@sective and Reception
Conditions Directive being specifically cited. Trexast regulation also provides for
a Member State to request that the Commission ocadsuspension where it is
concerned that the other Member State is not proyidlaimants with the protection
to which they are entitled under European Union law

Reception Conditions Directive, Procedures Directimd Qualification Directive

The Reception Conditions Directive 2003/9/EC reegiiMember States to guarantee
a minimum standard of living to asylum seekers mg@ay specific attention to the
situation of applicants with vulnerabilities or #gowho are detained. As with the
other Directives there is an early reference toGbenmon European Asylum System
and to the Charter of Fundamental Rights: recit®)s(3), (5). Minimum standards
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which normally suffice to ensure asylum seekersgaified standard of living and
comparable living conditions in all Member Statéswdd be laid down: recital (7).
The harmonisation of conditions for the receptidrasylum seekers should help to
limit the secondary movements of asylum seekerbignted by the variety of
conditions for their reception: recital (8). Téabstantive provisions of the directive
lay down the minimum standards to be applied by kentStates in their reception
arrangements for asylum seekers. Its provisiond bie Member State to whom a
particular applicant applies for asylum. It regetamatters such as the provision of
information, documentation, freedom of movementalteare, accommodation,
access of minors to education, and access to twmiamarket and to vocational
training.

The Procedures Directive 2005/85/EC imposes commstamdards for fair and
efficient asylum procedures: recital (3). It edisdles minimum standards, gives as its
main objective the introduction of a minimum franoely and seeks an
approximation of rules on the procedures for grapéind withdrawing refugee states:
recitals (4)-(6). It respects fundamental rightsl @bserves the Charter: recital (8).
Recital (10) states that it is essential that decgson all applications for asylum be
taken on the basis of the facts and, in the firstance, by authorities whose personnel
have the appropriate knowledge or necessary taintecital (13) reads, in part:

“[E]very applicant should, subject to certain extoeps, have
an effective access to procedures, the opporttoitooperate
and properly communicate with the competent autiesrso as
to present the relevant facts of his/her case arfticient
procedural guarantees to pursue his/her case thooticall
stages of the procedure. Moreover, the procedusghich an
application for asylum is examined should normaligvide an
applicant at least with ... access to the servicemahterpreter
for submitting his/her case if interviewed by theherities, the
opportunity to communicate with a representativéhefUnited
Nations High Commissioner for Refugees (UNHCR) othw
any organisation working on its behalf, the rightappropriate
notification of a decision, a motivation [reasonsi that
decision in fact and in law, the opportunity to soh a legal
adviser or other counsellor, and the right to biermed of
his/her legal position at decisive moments in therse of the
procedure, in a language he/she can reasonablypgp®sed to
understand.”

It is said that a basic principle of Community lenan effective remedy: recital (27).
The Directive does not apply to the Dublin Regolatprocess itself: recital (29).

Article 8 obliges Member States to ensure that iepipbns are examined, and
decisions taken, individually, objectively and imiggly. Precise and up-to-date
information must be obtained from various sourcest@ the general situation
prevailing in the countries of origin of applicarfits asylum and, where necessary, in
countries through which they have transited. Rersbresponsible for examining
applications and taking decisions must have thewledge with respect to relevant
standards applicable in the field of asylum andigeé law. Article 10 provides for
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guarantees for applicants for asylum. Member Stsitall ensure that all applicants for
asylum enjoy the following guarantees:

“(a) they shall be informed in a language whichythmay
reasonably be supposed to understand of the prozddube
followed and of their rights and obligations durirthe

procedure and the possible consequences of notlgiogppvith

their obligations and not cooperating with the auties. They
shall be informed of the time-frame, as well as theans at
their disposal for fulfiling the obligation to soht the

elements as referred to in Article 4 of Directive02/83/EC
[the Qualification Directive]. This information shae given in
time to enable them to exercise the rights guaeahia this
Directive and to comply with the obligations debed in
Article 11;

(b) they shall receive the services of an integiretor
submitting their case to the competent authorities

(d) they shall not be denied the opportunity to camicate
with the UNHCR ...

(e) they shall be informed of the result of theisiea by the
determining authority in a language that they megsonably
be supposed to understand when they are not absiste
represented by a legal adviser or other counsafidrwhen free
legal assistance is not available. The informagimvided shall
include information on how to challenge a negatieision

Articles 12 and 13 provide for the right to, anduigements for, a personal interview.
Under Article 39 there is the right to an effecthnemedy against an initial refusal of
asylum and Article 15(2) provides for free legadresentation in such proceedings.

The Qualification Directive 2004/83/EC applies ooty to those seeking recognition
as refugees under the 1951 Refugee Conventiomal$mto those seeking other forms
of international protection. It seeks to adopt cwown criteria for according protection

and a minimum level of benefits for those who failhin its scope: recital (6). This,

in turn, should help to limit secondary movemerftagplicants for asylum between
Member States where that is caused purely by dififs in legal frameworks: recital
(7). Again reference is made to the Charter aiddgpect for human dignity: recital

(10). Consultation with UNCHR, it is said, may ypide valuable guidance for

Member States when according refugee status. slrsubstantive provisions the
Directive makes comprehensive provision for quedifion for refugee status and for
subsidiary protection, and for the consequencéiseofecognition of such claims.

European Commission Actions against Greece

Under the European Union treaties the European Gssion is entrusted with the
responsibility to take legal action, including befothe Court of Justice, against
Member States in the event of a breach of theialledpligations under European
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Union law. Because of their nature such proceedihg not provide an effective
remedy to safeguard individual fundamental rightg bre an “elite” means of
resolving disputes: P Craig & G de Burca, EU | .d@fed, 2007, 428.

There have been three sets of proceedings broughhe European Commission
against Greece, related to its failure to applyGoeenmon European Asylum System.
In February 2006 the European Commission took lpgateedings against Greece
for its failure to transpose the Reception Condgi®irective. This resulted in the
finding of an infringement. Case C-72/06, Commissio Greece[2007] ECR 1-
00057 judgment of 19 April 2007. In March 2008 tReropean Commission
commenced proceedings against Greece for failingotoply with its obligations
under the Dublin Regulation by not adopting thedamegulations and administrative
measures necessary to ensure the examination dtamms by asylum seekers
transferred back to Greece under the terms of thguRtion. The Commission
withdrew the case after Greece undertook to putplece the necessary legal
provisions to enable examination of asylum applcet from those taken back. Then
on 3 November 2009 the European Commission indiatee first stage of
infringement proceedings in relation to access $yluan procedures (lack of
interpreters, legal assistance and information) eegpect of fundamental human
rights, including the principle of non-refoulementhen conducting border controls
and treatment of asylum seeking unaccompanied siirturopean Parliament, E-
5426/2009, Parliamentary Questions, 10 Decembe.200t seems that those
proceedings are continuing.

V EVIDENCE

Sources of evidence and its treatment

The claimant adduces a significant volume of repémdm the Council of Europe,
UNHCR and NGOs about the conditions for asylum sexikn Greece. As well he
relies on witness statements by Ms Danai Angeh. early 2009 Ms Angeli was
employed as a full-time lawyer with the Greek Ecuinal Refugee Programme
(GERP). Apart from the Greek Council of Refuge®&RP is apparently the only
other official organisation providing pro bono légavice and assistance to refugees
and migrants. Ms Angeli previously worked as auntéer lawyer with the AIRE
Centre for a year. She was also the human rigitsuttant of the Greek Group of
Lawyers for the rights of Migrants and Refugees. hér statement of 19 December
2009 Ms Angeli explains that she is currently dom@hD in Italy, but that she has
continued to be employed by the GERP, travellingvben Italy and Greece, and is
still a consultant to the Greek Group of Lawye8he acted as a translator for Human
Rights Watch, visiting many detention centres wiitém in September 2009.

The Secretary of State’s evidence is presentedigirovitness statements by Janelle
O’Grady, a senior executive officer in the Unitech¢gdom Border Agency and a
senior caseworker administering the Dublin Regafati Ms O’Grady has based her
statements, inter alia, on information providedtbg Foreign and Commonwealth
Office, the Greek Dublin unit (her equivalent offi;m the Greek public service), and
other Greek authorities. In her statements Ms @dgrsays that while the Secretary
of State has taken into account the concerns oNtB®s, she has attached greater
weight to express assurances given in good faitGiegce, another Member State.



76.

17.

78.

79.

UNHCR has given evidence. It is not an NGO andgatld be wrong to treat it as
such. UNHCR is entrusted by the United Nations &san Assembly with
responsibility for providing international protemti to refugees. According to its
Statute, UNHCR fulfils its mandate inter alia byp]tomoting the conclusion and
ratification of international conventions for theofection of refugees, supervising
their application and proposing amendments therefaticle 8(a). UNHCR'’s
supervisory responsibility is also reflected in iélg 35 of the 1951 Refugee
Convention and Article Il of the 1967 Protocol, igbig states parties to cooperate
with UNHCR in the exercise of its functions, incing in particular to facilitate its
duty of supervising the application of these instemts. In the years following the
adoption of UNHCR’s Statute, the UN General Assgnasid Economic and Social
Committee extended UNHCR’s competence ratione paeso

Importantly for present purposes UNHCR’s superyis@sponsibility has also been
reflected in legal instruments adopted in accordanith what is now Article 78 of
the Treaty on the Functioning of the European Unkeor example, Article 21(1)((c)
of the Procedures Directive states that MembeeStsttall allow UNHCR to “present
its views, in the exercise of its supervisory ragpbilities under Article 35 of the
Geneva Convention, to any competent authoritieardegg individual applications
for asylum at any stage of the procedure”. Redifabf the Qualification Directive is
to similar effect. In KRS/ United Kingdom the European Court of Human Rights
recognised UNHCR'’s special role. As a practicalttexathe UNHCR Office in
Greece carries out monitoring and visits and hasitiht of access to asylum seekers,
detention facilities, and the administrative andigial processes for determining
protection claims.

Throughout the litigation the claimant has beeticai that in assessing whether it
remains safe to return asylum applicants to Grdabee Secretary of State gives
predominant weight to the statements of the Gresleignment over the reports from
authoritative international figures and organisagiccuch as the Commissioner for
Human Rights of the Council of Europe, UNHCR, Antgdaternational, and Human
Rights Watch. As pointed out in the January 201idess statement of Ms Angeli,
the assertions of the Greek authorities about,eb@ample, safeguards against ill-
treatment are demonstrably misleading, yet the esagr of State adopts them
uncritically. The claimant does not take issuehvatgeneral policy on the part of the
Secretary of State to give significant weight tesumances made in good faith by
Member States. However, this does not provide ampqy basis for a policy of
preferring the claims of the Greek government whiey conflict with those of
UNHCR and the most reputable international NGOshatTdoes not reflect the
approach of the Strasbourg Court.

In my view this court’s approach to evidence muestliat adopted by the Strasbourg
Court in_Saadv Italy [2009] 49 EHRR 730: it is not absolved from theigdtion to
examine whether Member State assurances providdeir practical application, are
a sufficient guarantee that an applicant would Ietegted against the risk of
treatment prohibited by the Convention. The weighbe given to assurances from
the receiving State depends, in each case, onitbemstances prevailing at the
material time: para 148. In my view as a Membeate&Sof the European Union
assurances by Greece are entitled to a very grghtv But as the Strasbourg Court
has said, reports from outside the Greek governmahtbe regarded as reliable
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depending on the seriousness of the investigatipnsneans of which they were
compiled, and whether on the points in questioir ttenclusions are consistent with
each other and corroborated in substance by numeather sources: Saadit para
[143]. Given the special standing of the UNHCRthis area, its reports must be
given particularly careful attention.

As indicated earlier, an important rationale_of &g No 2 and now this litigation
before me as a test case, is to explore whethesvidence is that Dublin returnees to
Greece are in a worse position than they wereatithe of Nasserj2010] 1 AC 1
itself. (The Court of Appeal heard argument 17 déhaand delivered judgment 14
May 2008; the House of Lords heard argument 16 M&0609 and delivered
judgment 6 May 2009). That suggests that the gpj@® manner of laying out the
evidence is to consider what the position of Dulbditurnees to Greece was then and
what it is now. Casting the evidence in that fegnables a comparison of material
differences over time.

Refoulement
(i) Nasseri/KRSevidence

In the Court of Appeal in Nassdraws LJ concluded that “in truth there are cuidgent
no deportations or removals to Afghanistan, Iragm8&lia or Sudan” which he
regarded as “critical”: [2010] 1 AC 1 [41]. Thatasr echoed in KRSwhere the
Strasbourg Court cited the United Kingdom Governt'sesissurance, on the basis of
advice from the Greek Dublin unit, that no asylueeler was returned by the Greek
authorities to such countries as Afghanistan, evdaheir asylum application was
rejected by the Greek authorities. Rather theyevgeren a letter telling them to leave
Greece within a specified time but no action w&emnato enforce their removal. The
Strasbourg Court accepted the assurances thateésdemot expel persons to, inter
alia, Afghanistan, and Iran (of which KRS was daral). It concluded that if Greece
were to recommence removals to Iran, the DublinuRsipn itself would allow the
United Kingdom government, if they considered ipegpriate, to exercise their right
to examine asylum applications under Article 3(@he Dublin Regulation (p.17).

In his printed case before the House of Lords irsgeg the appellant included
reference, for example, to the 2008 US State Deyeant report that there was only
very limited protection against refoulement andhte UNHCR 2008 position paper
on the risk of refoulement. In the printed casedppellant set out a detailed critique
of the Court of Appeal conclusion: there was nainfation about why removals
were not taking place to these countries currefdlyexample, whether it was due to
concerns as to safety, physical difficulties inngporting asylum seekers to those
countries, or budgetary decisions to target pderccountries, and whether it was the
same reason for each country or different reasdlts.was there any indications as to
when removals might begin again in relation to ea&chintry (para. 135-136).
Rejected asylum seekers were ordered to leave &egettheir continued presence in
Greece in defiance of that order was illegal. Ewesimply left in limbo without any
temporary legal or administrative protection, thexald be an obvious risk that they
would be driven by practical necessity to leaveeGee(para. 137). That no removals
were currently taking place was hardly a sufficibasis to find that Greece would
comply with Article 3 such as to obviate the needekamine Greek procedures



83.

84.

85.

86.

(paras. 138-9). There was an absence on the 8mecidt State’s part of rigorous
examination (para. 143).

The appellant’'s printed case continued that UNHGRIence made it especially
difficult for the Secretary of State to assert timabody had been refouled from
Greece (para. 145). New evidence from the HumamtRiWatch report, “Stuck in
the Revolving Door”, demonstrated unofficial, summmaforcible expulsions to
Turkey and Bulgaria (paras. 154-6). There wasampisk of Article 3 ill-treatment
within Turkey, so it was unnecessary to show anitadél risk of onward
refoulement from there, but that risk was also i(@ara. 157). The later Human
Rights Watch report, “Left to Survive” (December03), underlined the point (para.
171). On this basis the appellant submitted thatetvidence was clearly inconsistent
with the assurances given by the Secretary of Stmt® the alleged absence of any
unlawful removals from Greece, the evidence indicptthat there have been
thousands conducted in the most disturbing andamtiananner, forcing detainees
onto small boats to eject them into Turkey whenThekish security forces were not
watching (para. 178).

In his speech in_Nassej2010] 1 AC 1 (with which the law lords agreed)ort
Hoffmann acknowledge that if, as was usually theecasylum applications in Greece
were rejected, persons were given a document thigetttem to leave the country and
their continued presence in Greece was uncomfertabl

“But there is no evidence, either in the documérgfore the
Court of Appeal_or the new evidence tendered toHbease
that any Dublin returnee is in practice removedatther
country in breach of his Article 3 rights ... | agrwith Laws LJ
that the absence of any evidence that such remocals is of
critical importance”:[44] (my emphasis).

(i) Post Nasseri/KR®vidence

Removal to Afghanistan from Greece commenced bytehé#ight in July 2009. On
31 July 2009, the British Embassy confirmed tharehhad been two organised
charter flight from Athens in July, one to Pakistand one to Afghanistan and
Pakistan. The flights took place after arrangemtit the diplomatic authorities of
these countries, although Afghanistan had no reptasve in Greece. The Embassy
said that there were no proper standing arrangemndiite Secretary of State says that
there are no reports that the Afghan returns wereetl. The Greek authorities have
informed him that returns to Afghanistan are votuptand returnees sign a statement
to that effect.

On 29 January 2010 the British Embassy in Athepsrted that it had not identified
any information from government sources or otheerogources on complaints
concerning the circumstances of return of Afghamgramts. A website offering
information about problems faced by migrants inggeg run by migrants, mentioned
nothing about complaints regarding the particulegh&an return. There was currently
no returns agreement with Afghanistan, nor hadethmyen any public government
official statements on a possible intention totstéaforced removals to Afghanistan.
To the best of the Embassy’s knowledge there wamfoomation published in the
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media or any other open source to the effect tieaetare deportations from Greece to
Somalia, Sudan, Iran or Iraqg, or any formal agregmeith these countries.

The claimant is sceptical about the Secretary aite® assertion that these
Afghanistan removals were voluntary removals. Frdm evidence about the
practices of Greek security forces and police towaasylum seekers, not least the
absence of interpretation, there must be real dasitbd whether these returnees were
able to make a fully informed and unenforced choitae Secretary of State had said
that there was no reason for him not to accepa#iseirances of a friendly state such
as Greece on this matter. He had failed, as alwtaysgke account of the fact that
assurances from the Greek authorities have proepeéatedly unreliable. The
Secretary of State had shown no basis why the asseirof the Greek authorities
should be accepted. In particular, it was uncléaether those who the Secretary of
State claims were removed voluntarily had actuékien ordered to leave Greek
territory and their continued presence on Greekitoey was illegal. The evidence
was that those who disobey the order to leave iiasimderable conditions, at best,
destitution and hunger, shut off from society icauntry whose language few can
understand and, at worst, detention and inhumandagdading treatment and illegal
expulsion to Turkey. When the Greek authoritied k&rected that they may not
remain in Greece and rendered their continued peesen Greece illegal with the
consequences described in the evidence, their ragréeto removal could hardly be
assumed to be genuinely voluntary.

In relation to returns to Turkey the claimant featuthe Human Rights Watch
October 2009 report on unaccompanied children as\deekers in Greece, which
reports on a large-scale crackdown between JuneAamgdst 2009. During that
crackdown the Greek authorities arrested hundrédsigrants across the country,
evicting them from run-down dwellings in Athens,lldazing a makeshift camp in
Patras, and detaining new arrivals on the islands.

“Unaccompanied children caught up in the crackdomare
among the many subsequently transferred to detectatres
in the north, close to the Turkish border. Fronréhén secret
night time operations, the Greek police forced dszef
migrants - possibly hundreds, including unaccomggni
children and potential refugees - across the bordép
Turkey.”

In her witness statement of 2@anuary 2010 Ms Angeli refers to Turkish Kurds
being expelled to Turkey after they tried to clasylum. In response to the Secretary
of State’s argument in the Grounds of Defence, that practice of informally
expelling detainees into Turkey is not unlawfuthey have no outstanding asylum
claim, the claimant points out that this overlotk® points: firstly, the expulsions
are unlawful in international law where there igeal risk of ill-treatment in Turkey
and secondly, the defects in the asylum process et the fact that someone no
longer has an outstanding asylum claim does natatel that that claim has been
properly considered and refused.

Of the Greek authorities’ actions towards persomereng Greece from Turkey or
those detained in detention centres along the GFeekish border, the Secretary of
State says that he does not consider that thisesreay real risk of refoulement for



91.

92.

93.

Dublin returnees being returned to Athens airpdre says that this conclusion is
consistent with the acknowledgment of the UNHCRhieir 2009 report (referred to

shortly) that no Dublin returnees were amongstpesons deported from Greece to
Turkey. There is also the assurance recently geavby the Greek authorities that
Dublin returnees will not be transferred to detemtcentres in Northern Greece nor
returned to Turkey under the Greek-Turkish ReaduomisBrotocol.

In response to the Secretary of State’s assertimnslaimant contends the main issue
is returns to Turkey which take place outside ttaanework of the Greek-Turkish
Readmission Protocol. Moreover, the assurance rtbaDublin returnee will be
transferred to detention facilities in northern &re is flimsy, to say the least. It
appears that the Greek authorities were simply cas&econfirm the Secretary of
State’s statement that “During any detention oarrefrom the UK Dublin Returnees
from the UK will not be transferred to detentiorifities in northern Greece” and the
Greek official has simply typed “no”. Little weigltan be placed on an assurance in
the absence of any information as to the idenfitthe source of the assurance, other
than his rank, and in view of the fact that it rawin from what is described as a draft,
informal note, which has not yet been approvedatrélevant level of seniority. As
Ms Angeli comments in her witness statement of &8r&ary 2010, while it is correct
that Dublin returnees detained at Athens airportreturn are not sent to other
detention facilities, including those in the nortih,is when they are detained
afterwards, and there is nothing to distinguisHuamyseekers who have been subject
to Dublin transfer, that they may be detained iniltees in the north and face
expulsion to Turkey.

As to the UNHCR evidence, it suggests that ther rieal risk that asylum seekers,
including from Afghanistan, who are transferred @eece under the Dublin
Regulation, will in turn be subject to refoulemahtough removal via Turkey.
UNHCR notes that the return from Greece to Turkegeysons who may be in need
of international protection can occur in severalysva While no Dublin transferees
were included in the documented cases of depontéteom Greece to Turkey, there
were no safeguards in place and Dublin transfenssss not exempt from practices
which result in forced deportation. To the poliogplementing arrests and detaining
persons, Dublin transferees cannot be distinguishaded on their documentation,
from other asylum seekers. They are thus exposeithe same risk of removal.
During the summer of 2009, UNHCR documented graupsts by the Greek police
and group transfers from detention centres in w@riocations across the country to
detention centres in northern Greece near the Yuekel border. UNHCR notes that
persons removed from Greece to Turkey are at fislhavard removal from Turkey,
including to countries where they may face persenuodr other forms of serious
harm. Cases documented by UNHCR included remokasglum seekers from
Turkey to Afghanistan and Iraqg.

(iif) Conclusion on refoulement

There is the evidence that some Afghan asylum sedkave been returned from
Greece to Afghanistan. The Greek authorities cov&d in February 2010 that these
removals were voluntary. The British Embassy imeXts has uncovered nothing
from migrant sources to suggest otherwise. Themelat questions the voluntary
character of the returns but he is not able to tptmnany direct evidence to the



94.

95.

96.

97.

contrary. In my view all that the new evidencafamns is that a number of Afghans
have chosen to return to Afghanistan.

There were the incidents of the arrest and tramgfasylum seekers in the summer of
2009 to northern Greece, giving rise to the riskedbulement to Turkey. UNHCR
did not identify any Dublin returnees among thospatted to Turkey although even
the Secretary of State does not suggest that urefut is impossible that it might
happen. There are also continued complaints otitefnent of those seeking to enter
Greece from Turkey and there must be a concerntdabeureatment of such people.
However, none of these would be Dublin returne@bere are also the assurances
given by the Greek authorities that no Dublin neég&s will be sent to the border area
with Turkey or sent to Turkey. Overall, none o #avidence mentioned is materially
different to what Lord Hoffmann and the other lawds had before them in Nasseri
and what was before the Strasbourg Court in KRS

Procedures for Asylum Claims

(i) Nasseri/KRSevidence

In the Court of Appeal in_Nassetiaws LJ canvassed the evidence about Greek
asylum procedures, including the Amnesty Intermati@riticism that asylum seekers
were often interviewed about their claim in theealu® of an interpreter and lawyer
and could expect to have their claim rejected rat fnstance [2010] 1 AC 1, para.
[36]. There was also the UNHCR 2008 position paped its criticism that the
situation called into question whether Dublin rages would have access to an
effective remedy and be able to have their claimardh and adjudicated: para [39].
Laws LJ said that he certainly accepted that sugbdeace as there is, and in
particular the UNHCR 2008 position paper, showed the relevant legal procedures
“are to say the least shaky, although there has seme improvement”: para [41].

In the printed case before the House of Lords forNdsseri, there was reference to
reports about the range of serious concerns alhwusafety of Greek procedures,
including procedures applied to someone returnedsteece under the Dublin
Regulation, the difficulties in lodging a first ola for asylum, the absence of
interpreters and lawyers, the lack of reasons déusal, the absence of an effective
remedy, and the secrecy of the authorities’ prastipara 110). The Amnesty and
UNHCR evidence was canvassed (paras 112-3, 117-14 Human Rights Watch
report of November 2008, “Stuck in a Revolving Doowas also referred to in
relation to asylum procedures — that an asylumesdaekGreece had almost no chance
of being granted asylum because of the lack ofl leggesentation, the inappropriate
use of accelerated procedures, poor interpreteesinstitutional culture of the police
(in whose hands the asylum procedure lay, and wbk & presumptively negative
view of asylum seekers) and the tricks used to kragaplicants out of the system
(paras. 158-60, 164, 166, 169).

In his speech Lord Hoffmann referred to what Lawshiad said about “shaky” Greek
procedures to the changes brought about by thesgomition in Greece of the
European Union Directives in mid 2008, and to thRSpresumption that Greece
would abide by its obligations under them: [33]][3437]. Lord Hoffmann
acknowledged that the position in Greece appeardatas Laws LJ suggested, that
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the practice for dealing with asylum applicationaynheave something to be desired
and that very few applicants were accorded refgtggas: [43].

In KRS v United Kingdomthe Strasbourg Court referred to the UNCHR 2008
position paper and a press release from Amnesgyrational. In brief, the UNHCR
2008 position paper advised Member States to refram returning asylum seekers
to Greece under the Dublin Regulation, inter aiacause of the chronic lack of
interpreters for asylum seekers; the extreme dities facing them in accessing the
asylum system and appealing adverse decisionsettyelow recognition rate (over a
6 month period all applications for asylum from A&p and Iragi applicants were
refused); the defects and huge delays in the asyltouess which led to asylum
seekers being kept in limbo; and a process whick wafair and lacked basic
safeguards.

The Strasbourg Court in KRSUnited Kingdomattached what it called “appropriate
weight” to the fact that UNHCR believed that theyiling situation in Greece called
into question whether Dublin returnees would haseeas to an effective remedy as
foreseen by Article 13 of the Convention. The Gabserved that the UNHCR'’s
assessment was shared by Amnesty InternationalNtmeregian Organisation for
Asylum Seekers and other non-governmental orgaomsatin their reports. The
Norwegian Report was especially scathing, highiighthat the Greek authorities had
dedicated very limited resources to handle asylynplieations; from more than
20,000 asylum cases given first instance examinaho2007 only 8 persons were
given residence permit, 0.04 per cent of the appte and only 155 on appeal, that is
2.4 per cent; and very few asylum seekers are degal assistance in Greece, even if
they are entitled to this.

Despite these concerns, the Court considered tiegt ¢could not be relied upon to
prevent the United Kingdom from removing the appiic to Greece. The
presumption had to be that Greece would abide byolligations under the
Procedures Directive. There was also the new Gregislative framework.
Moreover, there was nothing in the materials betbee court which would suggest
that returnees to Greece under the Dublin Regulaticluding those whose asylum
applications had been the subject of a final negatecision by the Greek authorities,
had been, or might be, prevented from applyingafomterim measure from the Court
on account of the timing of their onward removafarany other reason. Greece as a
Contracting State was required to make the rightany returnee to lodge an
application with the Court under Article 34 of tl®nvention, and request interim
measures under Rule 39 of the Rules of Court, padhtical and effective. “In the
absence of any proof to the contrary, it must kesygpmed that Greece will comply
with that obligation in respect of returnees inahgdthe applicant” (p.18).

On 11 February 2010, the British Embassy in Athreggived a formal note from the
Ministry for the Protection of the Citizen, HelleriPolice Headquarters, Security and
Public Order Branch of the Hellenic Republic eatitl “Questions On Matters
Concerning The Dublin Il Regulation”. It says tladitthose so returning who have no
prior history of having made an application for lagy have, on the basis of the
Dublin Regulation, the right to make the relevaoplacation to the police authorities
of the Security Department at Athens airport. Hose cases where a decision to turn
down the application has already been served astddvel at the last known address
of the applicant, or if the applicant is of no knoaddress, once the substance of the



102.

103.

104.

105.

application has been considered, Greek legislgtimvides that the content of the
decision, as well as the possibility of submittaagubsequent application for asylum,
is notified to an applicant in a language whichytlean understand. If the decision
has not yet been served on the asylum seekesat served and they are told that they
may lodge an appeal to the Aliens Directorate &toReRalli by filling in the relevant
form. An interpreter is provided. Communicatiakes place in the asylum seeker’s
native tongue or in a language which they may nealsly be assumed to understand.
The interpreters are provided by the Aliens Direati® or by co-operating NGOs.

The formal note continues that any supplementafgramation provided by the
applicant while the decision in the first instame@ending is taken into account when
assessing the application. Persons returning vawe mo prior history of having
made an application for asylum are confined in r&a af the Security Department of
Athens airport so that their identity and fingemgs can be checked on the national
database for any outstanding criminal matters.s phocedure, in the vast majority of
cases, does not last more than three days. Asa®@ag asylum application is pending
applicants by law are provided with a “pink cardiieh is valid for six months.

With regard to the new procedure for dealing witlylam applications the formal

note explains that the Minister for the Protectioh the Citizen has set up a
commission. The commission has arrived at a congm&ve proposal for the

handling of asylum applications and the problemd anmber of cases which have
accumulated in recent years. The Commission’s qealpconcerns three principal
categories: (a) the creation of an independentuksybervice; (b) the management of
the backlog of First and Second Level asylum appbas that are still pending until

the new legislative framework comes into force; doyl the referring of appeals

against first level decisions to an independentuge¢ Commission.

An earlier formal note of 18 November 2009, undee hame of the Secretary
General for Public Order of the Citizens’ ProtectMinistry, read that:

“The Ministry of Citizen’s Protection assures tlat asylum
seekers who are sent back to Greece through thdinDub
Procedure will have unimpeded access to an efti@ed fair
process.”

That note had also explained the proposals formefaf the Greek asylum system and
the interim arrangements whilst they were beingoohiced. As to detention

conditions that note also asserted that detentmditions at the Petrou Ralli special
migrants centre had been significantly improvedhe Buthorities were doing their
best to improve current conditions.

(i) Post Nasseri/KR®vidence

The claimant’s case is that if in Nass@re procedures were “shaky” to say the least,
the evidence now available shows that they are lwhwireliable and unsafe in that
claimants may be improperly denied access evemdset procedures. Contrary to
assurances, it is unlikely that asylum claimantgextied to detention and destitution
by the Greek authorities will enjoy a practical aeffective opportunity to seek
remedies in Greece either from national courtsromfthe Strasbourg Court. The
UNHCR position report of April 2008 is invoked, alp with the Human Rights
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Watch reports and that of Amnesty InternationaMay 2009. In his report of 4
February 2009, the Commissioner for Human Rightsth&f Council of Europe
commended the latest legislation aimed at providilngomprehensive protection
regime for asylum seekers but “notes the persistefgrave, systemic deficiencies in
the Greek asylum practice that put at risk the &mental right to seek and to enjoy
asylum”. In Ms Angeli’s statement she refers tpla® seekers often being unable to
have the police accept an appeal without a lett&reek giving notice of appeal. She
also refers in her December 2009 statement tes8tatifor first instance decisions for
Athens under the new system from September - Oct2®@9. Out of 342 decisions
made, 249 were rejected, 92 were adjourned, and vea® granted subsidiary
protection. There were no grants of asylum.

There is trenchant criticism of the Secretary @it&s evidence. Far from there being
an asylum appeal to the Supreme Administrativeufra which is open to all asylum
seekers, as asserted in one witness statemeripsiteon is that asylum appeals have
been abolished and the only remedy available ttuasygeekers against an initial
decision is a judicial review challenge, on limitgabunds, to the Council of State.
Most asylum seekers will not in practice be ableptasue that without legal
representation, and it cannot make a decision emcldimant’s entitlement to asylum.
Both UNHCR and the Commissioner for Human Rightsh&# Council of Europe
have stated that that is not an effective remedy.

The claimant also criticises both an unreliability the information which the
Secretary of State has obtained from the Greeloatigs and his partial presentation
of that evidence. There is evidence that the Gggslkernment wishes to reform the
system but it is at the very least optimistic t@gest that these changes will be
brought about imminently. Ms Angeli suggests thad likely to be three years before
the new system is fully implemented. There is appiy no budget for the required
changes. It is plain from the evidence that thguirements for a fair, effective,
individualised and appropriate examination of asyklaims imposed by the relevant
European Union directives are not complied witthia Greek asylum system.

Thus, in the claimant’s submission, the evidenaaash at the least, a real risk that
applicants will be denied a pink/red card withoubger consideration of their
protection claim. Applicants will then be orderedI¢éave Greece and left destitute
and illegal, subject to detention in grave and ficalty incommunicado conditions
and denied any effective remedy. As Ms Angeli @ssa her witness statement of 20
January 2010, the absence of legal advice and &dalthe unfamiliarity of Greek
courts and lawyers with direct reliance on the Gmtion, and the practical obstacles
to making a Strasbourg application all underscdnatvare said to be the unreliability
of Greek assurances.

In its 2009 Observations, UNHCR began by notindnappreciation the commitment
of the Greek government to address shortcomingasylum procedures and was
encouraged by the process which has been initiatddwever UNHCR observed
what it described as consistent problems facingleetwansferred to Greece under the
Dublin Regulation, including both those who havelegal for asylum in Greece in the
past and those who have not. The UNHCR 2009 Oasens highlighted negative
decisions issued in absentia, so that the applioppon return was likely to have
missed all deadlines for appealing. In such c#éisedransferee was served with a
deportation order at the airport, without any ascés the asylum procedure.
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According to the process in place since 2008, Dulotinsferees are detained for up to
24 hours at Athens airport without a detention ord8ut no particular barriers were
observed to the filing of asylum applications ahéus airport. The obligation to
register or re-register a claim within a short pdyigiven the practical obstacles to
such registration, is said to prevent transferems foursuing their claims.

Since the issue of the 2009 Observations, UNHCR idaestified that Dublin
returnees to Greece have had their claims systesgtirejected on credibility
grounds. By law, the Greek authorities are requi@ provide copies of asylum
decisions to UNHCR. Reasons for rejection citeddoent negative decisions on
Dublin cases, examined by UNHCR, have included€‘[tact of] having been in
country X in breach of his/her obligations as ayllas seeker and having claimed
asylum there shows that the claim is abusive’. Ahier example stated ‘the fact that
the claimant did not apply for asylum when he festered Greece, but only when
returned from country Y, shows not only the abusess of the claim but also the
claimant’s wish to reside in the EU using asylu@irok in order to achieve this aim.”
The fact that the claimants departed irregulartyrfrthe country after making their
initial claims is assumed in Greek decisions onluasyclaims to demonstrate that
their claims are not genuine.

In UNHCR'’s assessment Presidential Decree 81/2@0%ch entered into force in

July 2009, has had a negative impact on the efiiigiein first instance asylum

procedures and will aggravate the already larg&lbgs. Furthermore, it removes
important safeguards, including access to an inudgrg administrative review at the
second instance. Research into the first instaasy@dum process carried out by
UNHCR revealed shortcomings in the procedure. dgards the second instance
procedure, UNHCR is of the view that there is ndejpendent review available of the
first instance decision and therefore the rightitoeffective remedy is jeopardized.
Access to judicial review on points of law befone ICouncil of State is limited by a
number of practical and legal obstacles includiomplicated procedural rules, lack
of intermediate protection against deportation dadk of free legal aid and

interpretation. These shortcomings are, it coredudn breach of the minimum

guarantees provided by the European Union ProcedRirective.

(iif) Conclusion on procedures

Subsequent to the proceedings in Nasmedi KRSthe implementation of Presidential
decree 81/2009 removed the right to appeal agaitiisst instance decision leaving
only a limited right of judicial review before tl@ouncil of the State. However, the
new Greek government decided to amend the systérmduted by Presidential
decree 81/2009, with the assistance of NGOs, wiiewa to improving the asylum
structures and procedures. As indicated the UNH@R endorsed these proposal
reforms, describing them as a welcome developme&MNHCR has also commented
that the specific procedure now at Athens airportiiew asylum claims to be lodged
did not create particular barriers. That is reté\far Dublin transferees.

There can be no doubt that in practice the proesdoontinue to be shaky, as Laws
LJ characterised them in _NasserDublin transferees are at risk of not obtaining
meaningful access to the asylum procedure. Theaatpway be that they will be
served with deportation orders without being ahlepprly to pursue their claim.
Looking at matters in the round, however, it is Beident to me that there is any
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material difference from the position considerediRS and _Nasseri The position
was quite unsatisfactory then and that continudsetthe case, despite the aspirations
for reform.

Conditions in Greece

(i) Nasseri/KRSevidence

In KRS the Strasbourg Court quoted from the recommenaatidhich the Committee

for the Prevention of Torture of the Council of Bpe had published following its

visit to Greece in February 2007. The Committeg heted the inadequate physical
conditions of asylum seekers in detention but #ist there was no regime offering
purposeful activities, that staffing arrangementshie detention facilities were totally
inadequate and that proper health care services mar provided. The Court also
referred to the UNHCR 2008 position paper’s crstici of reception procedures for
Dublin returnees at Athens airport and the CenRalice Asylum Department,

responsible for registering asylum appeals. lasspge quoted by the Court UNHCR
urged Greece to issue promptly the awaited min@tetecision to establish the

criteria for the provision of a daily financial elance. Furthermore, UNHCR called
upon Greece to ensure that the situation of childvas given primary consideration
and that the current reception conditions for unaggzanied minors be urgently
reviewed.

The Norwegian NGO report, which the court quoteahtained critical sections on

reception conditions and police treatment of asylseekers. There were only
approximately 750 available places at receptioriresnso asylum seekers were left
to fend for themselves, as best they could. ThasBourg Court quoted these
passages from the report:

“It is impossible to respect the asylum seekersgadl
protection and fundamental social rights with reses as
limited as those made available by Greek autharitie

In our opinion the deficiencies in the Greek asylpmcess,
documented through this report, entail that thera idiscord
between the preconditions on which the Dublin ligRation
was founded and procedural practices followed ineGe. In
our opinion the Greek system does not guaranteen eve
minimum basic legal protection for the asylum segke

The lengthy quotation from the Amnesty Internatiopi@ess release of 27 February
2008, referred to by Laws LJ in Nassgt010] 1 AC 1, was set out at length in the
Strasbourg decision. It reported that asylum ssekave been held in conditions
amounting to arbitrary detention, pending the exetion of their claim. The
guotation from the press release also included Ayriaternational’s concern for the
well-being of an estimated 2,500 people, includingccompanied children as young
as nine years old, evicted from their makeshift &snm the port area of Patras, most
believed to be asylum seekers from Afghanistan.

In its judgment the Strasbourg Court noted thateunithe Reception Conditions
directive, Greece had to provide minimum standdoisthe reception of asylum
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seekers. The presumption had to be that Greecklwomply with its obligations (p
17). In the court's view the objective informati@m conditions of detention in
Greece was of some concern, not least given Greegbligations under the
Reception Conditions Directive and Article 3 of t@®nvention, but if any claim
under the Convention were to arise from those d¢mmdi it should also be pursued
first with the Greek domestic authorities and théer in an application to the court

(p 18).

In the course of his judgment in Nassedaws LJ included a quotation from an
Amnesty International press release of 27 FebrR@og.

“Amnesty International has repeatedly called on Greek
authorities to take concrete measures to improgectimditions
for asylum seekers including by resolving the lelgabo in
which they are left — without documents and withaatess to
any social services in practice ... Greece doesetotm people
to Afghanistan and yet does not process their asylu
application in a prompt, fair way, leaving them limbo
without legal status and therefore without righ{giara 36).

Laws LJ said:

“There are clearly concerns about the conditionswimch
asylum seekers may be detained in Greece. It ihowever
shown that they give rise to systemic violationg\dicle 3.”

In Mr Nasseri’s printed case for the House of Lotkere were references to the
conditions faced by asylum seekers in Greece. &bodered to leave Greece, but not
physically expelled, were subject to harassmentrapdated detention (para 149). As
well as the evidence in the Human Rights Watch ¢tin the Revolving Door”
report, there were also extracts from the reporthef Commissioner for Human
Rights of the Council of Europe of February 2000 ¢etention conditions) and from
Ms Angeli’'s statement (on the destitution of thdsmied a red/pinkcard): paras 173,
197.

In his speech in_Nassef2010] 1 AC 1 Lord Hoffmann outlined the pressutes
which Greece was subject because of the numbeigrants entering its territory (“a
considerable strain upon its administrative and dmitarian resources”. para 28);
referred to the evidence before the Court of Appeaparticular about detention (“it
was not suggested that they amounted to ill-treatnme such severity as in
themselves to involve a breach of Article 3 by tam@ng state”:para 34); and derived
from KRS the proposition that if the complaint was not ab@foulement, but about
the conditions under which a returned asylum seekarid be held in Greece, that
should be taken up with the Greek authorities ahdjnsuccessful, before the
Strasbourg Court by way of complaint against Grepaea 39. Lord Hoffmann held
that other Member States were entitled to assumet -€onclusively presume, but to
start with the assumption — that other Member Statdl adhere to their treaty
obligations, which includes their obligations untiee European Convention to apply
Article 3: para 41. The conditions under whichlasyseekers were kept in Greece
was a Greek problem: para 44.
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(iif) Post Nasseri/KR®vidence

In her witness statement of 19 February 2010 Mselirexhibited two press articles
from September 2009 indicating that the Athensaaitrdetention centre was severely
overcrowded with as many as 240 detainees in accatation designed to hold 26,
resulting in a lack of adequate space for detaiteeseep, rest or exercise, and an
increased risk of infection with scabies, tubersidoand hepatitis. These press
reports echoed the earlier Human Rights Watch teguat those returned under the
Dublin Regulation consistently comment on the trestt received. Human Rights
Watch concluded that it did not regard inhuman degrading treatment as systemic
in Greece but it was also not uncommon. On reléase the airport, Ms Angeli’s
evidence is that Dublin returnees are no longevigeal with a red card but, rather,
with a “service note”, which advises them to gahe Alien’s Directorate at Petrou
Ralli to register their claim. They are given ndommation about how to find the
Aliens Directorate and the note is written in Greek

The note obtained at Athens airport indicates éhperson has expressed the wish to
claim asylum but it does not give any access tokwbenefits or health care. A
returnee can only obtain the red/pink card giviimg the status of registered asylum
seeker from the Aliens Directorate. Without a r@t{pcard, returnees are therefore
prohibited from working and the evidence is thaytlare overwhelmingly likely to be
destitute and homeless, without access to medarel ar any other form of support.
Without a red/pink card, Ms Angeli observes thaumeees are also vulnerable to
detention, which can lead to transfer to the nartti informal expulsion.

In order to obtain a red/pink card, Dublin retuseeust thus join the thousands of
others attempting to register a claim at the PeRalli centre each week. Consistent
with UNHCR evidence, Ms Angeli explains that if aitdin returnee finds the Aliens
Directorate, he then faces the same problems &s aflylum seekers trying to obtain
access. There are often hundreds of asylum seakdrmigrants outside. The guards
prevent access to the building. Police come o 2@am and 8.00am and will ask
some of those outside what they want and may delaltiose queries. However, it is
chaotic and many return time and again to stansideitunable to get the attention of
officials to deal with their case. Some are evalhyulealt with after two-four weeks
waiting, but others never get to the head of theugu

In evidence on his behalf the Secretary of State acepts that returnees are given a
service note, along with an explanation that theystmgo to Athens Asylum
Department at Petrou Ralli so that their claim lsarprocessed. The Greek authorities’
formal response of 11 February 2010 explains thBe&rou Ralli they will be given a
red/pink card, valid for 6 months. The British Easby in Athens reported on 16
November 2009:

“Dublin returnees are held at the Athens airposyally for a
period of 3 days and are then left to their ownick= If they
find their way to the Asylum Division at Petrou R&treet,
Athens, they are usually not allowed access beaaiube large
number of people waiting outside the premises.”

Even if they are able to obtain a red/pink card, ¢ctaimant’s evidence is that Dublin
returnees are nonetheless likely to face the samblgms of destitution and
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homelessness as other asylum seekers. Ms Angaéissthat the right to seek
employment is in practice illusory without a taxnmoer. A tax number will not be

granted without an address. Thus homeless asylakesewill not obtain one and an
employer will not in practice grant legal employrheMoreover, asylum seekers can
only be employed if there is no Greek or EU cititemo the work. This is consistent
with the conditions for employment set out in Akici(1) of Presidential Decree
189/1998.

Ms Angeli’'s evidence continues that the Greek atitiles provide support for only a
small fraction of registered asylum seekers. Wheppsrt is provided, it is
accommodation and essential living needs. Those arBonot accommodated are
denied any support in cash or in kind. Fewer th@®0 accommodation places are
available, including those not funded by governneggncies. Most asylum seekers
are given no allowance, even for the basic esdemtidife. UNHCR confirms this in

its paper published on T1January 2010 as does the Austrian Red Cross/€arita
Report of 2 December 2009. The evidence is thaments cannot rely upon the
Greek authorities to provide them with shelter anlsistence in accordance with the
Reception Conditions Directive.

As for those without a red/pink card Ms Angeli cluties that there is a risk of being
arrested and, depending on the attitude of theg@oinformal expulsions. When not
detained, the Human Rights Watch evidence wasuth@bcumented asylum seekers
often live in dire poverty with inadequate foodalie care, and shelter. Ms Angeli
comments that until the Dublin Regulation returreeeén complete the registration
process and obtain a red card there is a heightesle@f arrest each day because,
while most police recognise the red card, many wit recognise anything else.
Research carried out by the Greek Union for Humaght®® in November 2009
revealed asylum seekers being held in detentiotrereven when their claims were
still pending.

In its 2009 position paper UNHCR stated that accoaamtion capacity in Greece for
asylum seekers is grossly insufficient and thaaassult many have no shelter or
other state support. Single adult male asylum essekave virtually no chance of
benefiting from a place in a reception centre. Tametres are generally understaffed
and under-resourced, lack appropriate support cesvand often offer inadequate
material conditions. Registered asylum seekersndb receive any financial
allowance to cover daily living expenses, notwitinsting Greek law and as a result
many live in conditions of acute destitution. Duobtransferees face the same
problems.

The UNHCR 2009 observations paper said that whierttion of asylum seekers
who arrive in an irregular manner is not mandatander Greek legislation, in

practice they are systematically detained. At s®ventry points, the period of

detention is prolonged if an individual applies &wylum. UNHCR also notes that
conditions in administrative detention facilitiese agenerally inadequate with the
exception of two centres. Even there concerng ali® to severe overcrowding, lack
of well-trained staff, the absence of formalizedulations and financial constraints.
In other locations asylum seekers are detained nsuitable facilities, such as
warehouses and police stations.
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On 31 July 2009 the British Embassy in Athens cgadanformation from the Greek
Ombudsman that “conditions in Soufli and PetrouliRatilities remain pretty much
unchanged. As regards conditions of detainmeritemselves ... those chiefly depend
on the variable of the occasional congestion raié numbers increase - as is usually
the case - to 200-300 then conditions are deplerablThe current period is one of
such rising numbers”. However, the Secretary tateShas received an informal
assurance that no claimant returned under the Dutdigulations would be held in
the type of detention facilities referred to in 8[Breece

(iif) Conclusion on conditions

Dublin returnees are generally released within aimam of 24 hours of arrival at
Athens airport. There is a chance of later dedentlong with other asylum seekers,
but all | can say is that the risk is speculativen practice it seems that Dublin
returnees are not given their red/pink cards ataingort but are required to attend
Petrou Ralli. The British Embassy in Athens canéd the chaos at Petrou Ralli in
July last year. Even if applicants obtain a ratdpiard the chances of being granted
asylum are very low. There are restrictions on legnpent opportunities for those
with a red/pink card. The conditions facing thege®o remain in Greece without a
red/pink card after having been served with a datisequiring them to leave are
harsh. Only very limited accommodation or supp®mrvailable for asylum seekers.
Many asylum seekers continue to live on the stre€oupled with poor living
conditions there was the attempt by the Greek ealic the summer of 2009 to
remove asylum seekers from various derelict bugslim Athens. However appalling
the conditions are, however, they are not matgriabirse than what was in evidence
before the courts in KR&nd_Nasseri

VI ISSUE 1: ARTICLE 3 ECHR, CERTIFICATION AND THE BEMING
PROVISION

The claimant contends that should he be remove&Greece the destitution and
detention he would likely suffer there would giviserto a real risk of treatment
incompatible with Article 3. The Greek authoritg®hibit those with a red/pink card
from working other than in jobs for which no GremkEuropean Union citizen can be
found. The evidence also shows, in his submissiat,at the least there is a real risk
of asylum seekers, including those who have bemmsterred to Greece under the
Dublin Regulation, being denied effective accesthéasylum procedure, falling out
of the procedure for administrative reasons, egigdf homeless, and being wrongly
refused asylum on the basis of an unfair and ungedeedure. The consequences
engage Article 3 since the asylum seeker will thertreated as an illegal immigrant
and ordered to leave Greece, thus being prohidtech working and liable to
repeated arrest. In other words defective deteatioin processes for asylum seekers
in Greece may leave him there illegally, facing reweorse conditions, including
detention. The Secretary of State’s certificatidrinis human rights claim as clearly
unfounded under paragraph 5(4) of Part 2 of Sclee8uf the 2004 Act is, on these
bases, plainly wrong and unlawful.

Moreover, the claimant submits that there is a tisK, if returned to Greece, there is
the possibility of his removal to another statehisTrisk of indirect refoulement

means, in his submission, that the inclusion ofeGeein the list of safe countries
where this will not occur by the application of @graph 3(2)(b) of Part 2 of Schedule



134.

135.

136.

137.

3 (the deeming provision) of the 2004 Act is incatiple with Article 3. He
therefore seeks a declaration of incompatibilityspiant to section 4(2) of the Human
Rights Act 1998, that paragraph 3(2)(j) of Part 2Szhedule 3, by which this
deeming provision is applied to Greece, is incorypatvith Article 3.

Should the certificate be quashed?

ZT Kosovov Secretary of State for the Home Departn{@609] UKHL6; [2009] 1
WLR 348 determines that, on a challenge to thaficate, this court must ask how
the Article 3 claim advanced by the claimant wotdde before the tribunal. The
Court must apply a judicial review approach, usamxious scrutiny. In my view,
when the elements of the claim are subjected tdoamxscrutiny, there can be only
one answer to the question whether the claimanshawn that there are substantial
grounds for believing that return to Greece wowgase him to a real risk of being
subjected to Article 3 mistreatment. That ansvgemi the negative. The tribunal
would uphold the certificate that the Article 3iola are clearly unfounded.

As to the risks of detention in Greece, the evieeisctoo speculative to amount to
substantial grounds for believing that there isl resk of detention in conditions
breaching Article 3. Dublin returnees are only detd at the Athens Airport Security
Department for a maximum of three days, if theyehae previous asylum history.
Moreover, the Greek government has given the UnKeddom government an
assurance that Dublin returnees will not be sentdtention centres in northern
Greece.

The recent Greek detention cases ®$D0Greeceand Tabeshy Greeceare of no
assistance since they turned very much on theirfaats. Neither applicant in these
cases was a Dublin returnee. In SDGreecethat was the detention of a former
Turkish political prisoner for some two months isrdal conditions near the border
and then another 6 days at Petrou Ralli. _In Talleskapplicant did not claim asylum
until after his detention ended. That detentios Yeat possession of a false document
to which he was not entitled, followed by detentisith a view to removal to
Afghanistan, which proved impossible absent traoegluments.

As far as conditions in Greece for Dublin returnessd other asylum seekers, are
concerned, there is no doubt that on the eviddmegleave a great deal to be desired.
The Greek formal note of 16 February 2010 asshketsDublin returnees can pursue
their asylum claim when back in Greece. That, h@redoes not address the
difficulties associated with the application progext at Petrou Ralli. Greek law
provides for an applicant to be issued with a pneki card while the asylum process
is pending, valid for six months, and entitling theplication to employment and to
medical assistance. Even if this law worked in pca¢ there is a limitation of
employment opportunities to positions not open tegk or European Union citizens.
The repercussion for asylum claims is obvious:déstitute Dublin returnee is not in
the best position, to say the least, to pursuaiancl However House of Lords cases
such as Limbuelf2006] 1 AC 396 and NP005] 2 AC 296, as explained in Part Ill of
the judgment, mean that the failure by the Greeke@ument to provide the means of
subsistence does not amount to a breach of ABidlg the Secretary of State in this
type of expulsion case case.
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Moreover, the Secretary of State’s decision toifgei$ consistent with compelling
authority. _Nasseri{2010] 1 AC 1 did not feature the challenge to tiearly
unfounded certificate which the present claimamaades, that his human rights will
be breached in Greece. The challenge there wasMhadasseri’'s human rights
would be breached by onward refoulement. Howewenjll be recalled that Lord
Hoffmann in_Nassertlearly considered the issue of conditions in Gee®r Dublin
returnees, both the lack of adequate arrangememisnisider claims (paras [42]-[43])
and the “uncomfortable conditions for asylum segkeiGreece (para [43]). He said:

“Like the operation of the Greek system for progagasylum
applications and the conditions under which asysaekers are
kept, that is a Greek problem”: [44].

In KRS v United Kingdomthe Strasbourg Court adopted the same approaete th
was a presumption that Greece would abide by itgyations, including those
guaranteed by Article 3, and in the first instantatters should be taken up with the
Greek domestic authorities (p.18).

The “deeming provision”

As to whether the deeming provision is incompatilith the claimant’s rights under
Article 3, the incompatibility issue has recentiyd authoritatively, been decided by
the House of Lords, in_Nassefihe deeming provision precludes an argument that
Article 3 will be breached which is based solelytbe risk of onward refoulement
from Greece. At the time of the decision in Nasg@reece was not removing anyone
to Afghanistan. The House of Lords held that iftthvas so, there was in practice no
risk of a breach of Article 3 based on onward reat@nd that, therefore, the deeming
provision was not incompatible with Mr Nasseri'sr@ention rights. In reaching that
conclusion, the House of Lords relied on the apgmoaf the European Court of
Human Rights in_ KRS The position now is that some Afghans have netdrto
Afghanistan, but they have gone voluntarily. In thiesence of any evidence of
compulsory removals to Afghanistan, the positionas materially different from that
which was considered by the House of Lords in Nasdefollows that the deeming
provision is not, on the current evidence, incontg@twith the claimant’s rights
under Article 3.

VIl ISSUE 2: THE SOVEREIGNTY CLAUSE: ARTICLE 3(2),DUBLIN
REGULATION

The so-called sovereignty clause, Article 3(2)thed Dublin Regulation, was quoted
earlier. Under it Member States, on their owrtiative, can decide to examine an
asylum application lodged with them by a third-coymational, even if that is not
their responsibility under the criteria laid dowm the Regulation. The Strasbourg
Court recognised in KRS United Kingdomthat Article 3(2) provides a mechanism
by which a Member State may itself suspend trasskdrere it is concerned that the
receiving state will not comply with its obligatisnThe Court stated that

“if Greece were to recommence removals to Iran, Diablin
Regulation itself would allow the United Kingdom ¥&enment,
if they considered it appropriate, to exercise rthaght to
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examine asylum applications under Article 3(2) dfet
Regulation” (p.17).

It is submitted in this case, on behalf of the rolant, that the Secretary of State
should exercise his discretion not to return himGieece because Greece will not
abide by the obligations which European Union lawpases on it for his benefit. In
other words the Secretary of State shall exerdséibcretion so as to make good the
deficiencies in Greece’s compliance with Europeamob law. The Secretary of
State concedes that the power under Article 3(23trba exercised compatibly with
the objectives of the Dublin Regulation and perrhita, on a discretionary basis, to
assume responsibility for determining a claim fosylam. These include
circumstances, for example, where exceptional cesipaate circumstances militate
against removal from the United Kingdom. Howevtbe Secretary of state contends
that the Dublin Regulation does not impose anygalion on him not to return an
asylum seeker to Greece on the basis of a riskittinay not observe the provisions
of European Union law which apply to the treatmarasylum seekers generally.

Secretary of State’s policy in relation to Arti@&2)

A useful starting point is to consider the Secretalr State’s current approach as to
the exercise of his discretion under Article 3(2)tlee Dublin Regulation. At the
hearing | inquired as to that policy. Subsequehtlyas informed that the Secretary of
State exercises his discretion to withdraw thirdritoy action, under Article 3(2) of
the Dublin Regulation, on a case by case basiserells no policy or formal
guidance. Through his officials the Secretary tdté& considers each case on its
individual merits where an applicant is returnabieder the Dublin Regulation.
Although there is no formal guidance, however,aidlis at executive officer level or
above may recommend the exercise of the Secreté®yate’s discretion where it is
considered unreasonable to remove an applicant.thBoe is no formal policy that
certain individuals, for example those over a aéerégge or with certain illnesses, fall
into a category resulting in Article 3(2) being mised. However, the Secretary of
State may take the view that an individual’s cirstances are sufficiently exceptional
SO as to warrant exercising his discretion undéicker3(2). All recommendations to
exercise the Secretary of State’s discretion uAdicle 3(2) must be signed off by an
official at senior executive officer level or abové®nce approved the third country
certificate, if one has been produced, is withdrand the individual's asylum claim
is considered substantively in the United Kingdom.

The Secretary of State’s approach contrasts wah ah some other Member States.
The majority of Member States have restricted DuBlegulation returns to Grece to
certain categories of returnees. Thus Germany doe¢sremove unaccompanied
minors, asylum seekers with serious medical camubti elderly persons or those
considered vulnerable. The result seems to beith2a008, of 800 formal requests
made to Greece, 130 were considered on a substdndisis in Germany. In the
period 1 January - 13 October 2009, of 1567 forreguests made, 497 had been
accepted for substantive consideration in Germadther countries such as Austria,
Belgium, Denmark, Hungary and Switzerland have &atbgomparable approaches
under which certain categories of asylum seekersat returned to Greece. There is
no suggestion in the evidence that Member Statsadopting the same policy of
non-return of Dublin Regulation asylum seekers niber States other than Greece.
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Jurisprudence on Article 3(2)

There are at least two decisions from the court&lefmber States other than the
United Kingdom which address the circumstanceshitiva Member State is obliged
to utilise the power under Article 3(2) of the DubRegulation to take responsibility
for an asylum claim for which it is not responsibleder the Chapter Il criteria. The
two decisions are in apparent conflict.

Mirza v Refugee Applications Commissionéish High Court, 21 October 2009 was
a judicial review of three returns to Greece undee Dublin Regulation.
Representing the applicants the Irish Refugee Le8alvice requested the
Commissioner to exercise his discretion under Aat(2) and accept responsibility
for determining their asylum applications. The URpgfe Legal Service criticised
asylum procedures in Greece on the basis of, ali@rthe decision of some Member
States to suspend returns to Greece; the UNCHR 2308y and UNHCR 2008
position paper; and orders of the European CourHofman Rights prohibiting
transfers to Greece as an interim measure undee B8l of that court’s rules.
However, the applicants did not challenge the agich of the Commissioner that,
on the evidence, there was no risk to their bexygpsed to treatment contrary to
Article 3: [47]: see also [83]. Clark J observéudtt Greece had given a standard
assurance that the asylum claims of two of theiegpmis would be considered. The
third applicant appeared to accept that her asylam had already been determined
in Greece.

As to the argument that Ireland had an obligatiddrogate under Article 3(2) of the
Dublin Regulation, by reason of the absence offeetteve asylum system in Greece,
in breach of the recitals to the Dublin Regulateomd Article 18 of the Charter of
Fundamental Rights, Clark J concluded firstly, tthet Commissioner had not acted
unfairly or irrationally in considering all the imfmation on the situation in Greece
and the representations on behalf of the applicéf?y As a matter of law the terms
of the Dublin Regulation did not mandate derogatiorany situation. The only
identified situation where an obligation to der@&garose was where the proposed
transfer would give rise to a breach of a Membate& obligations under Article 3 of
the Convention. Citing AH (Irany Secretary of State for the Home Department
[2008] EWCA Civ 985, Clark J said that an asyluntedmination procedure which
did not comply with international standards woulat engage Article 3 unless the
consequences of the decision subjecting a persannay engage Article 3: [96].
After referring to_Nasserj2010] AC 1, KRSv United Kingdomand other cases,
Clark J concluded that only where substantial gdsumave been shown for believing
that the person concerned would, if transferrece fa real risk of being subjected to
treatment contrary to Article 3, that person shawdtibe transferred: [84], [96], [100].
There was no risk of this in the present cases.appeal from Clark J's judgment is
now pending before the Supreme Court of Ireland.

By contrast with Mirzathe German Administrative Court, Frankfurt, ijudgment of
8 July 2009, BeckRS 2009 36287, Transfer of AsyApplicants to Greegequashed
a removal order to Greece of an Iranian applicamb wad arrived in Germany via
Greece. The case is on appeal. The court hadebiefthe applicant’s evidence, the
UNHCR 2007 study and UNHCR 2008 position paperintirpreted Article 3(2) of
the Dublin Regulation as guaranteeing a right ty gerson affected by it.
Understanding the application of Article 3(2) came,held, from the Dublin
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Regulation as a whole, the related directives &edGharter of Fundamental Rights.
To the extent that the directives were not transgas applied in a Member State,
other Member States were not exempt from theirgaltibns under the Refugee
Convention to examine an asylum application. Afteking the claimant's
circumstances into consideration, the court coreduthat the applicant's asylum
proceedings in Greece were not in conformity witk Reception Condition Directive
and the Procedures Directive. These findings wier@rinciple, suited to bring into
play the agency’s discretion to exercise the sagete clause in Article 3(2) of the
Dublin Regulation.

“On the basis of the facts of the case, the coludegision is
secure in its conviction that the respondent's relism is
reduced to zero ['Ermessensreduzierung auf NulH].this
context, on the one hand the Chamber must congluer
binding effect of Regulation (EC) No 343/2003 [tBeblin
Regulations] which is based on the necessity tdeaehan
adequate allocation of tasks amongst the MembeesStd the
European Union in order that the right to asylumn dae
guaranteed in practice. On the other hand, as alale
expressed in the recitals cited, the Regulatiotu&ily takes it
for granted that a right to asylum binding for mémber states
exists and is actually applied promptly. These two
considerations must be balanced.”

So far, the court said, it had been recognisedemfan law that serious infringements
of the European Convention on Human Rights, origleof these, might result in a
“reduction of discretion to zero” when examining etther the sovereignty clause
should be exercised. The directives only set mimnstandards and that so far, at
least in part, there was no general consensus andmgmber States about their
scope and validity. Thus only serious infringemesftshe Procedures Directive and
Reception Conditions Directive, domestic basic t3gbr safeguards guaranteed in
human rights conventions were of significance. Bam the evidence taken, the
court was satisfied that the applicant sufferedossrimpairment of his procedural
rights and reception conditions, which violated éssential core and the substance of
the relevant directives. These impairments wer®@$®r as they ran contrary to the
applicant's entitlement to fair, unbiased and propmpceedings in which he could
reasonably protect his rights to secure his bastessities of life until his application
was decided. The applicant's statements suppottiisg conclusion were credible
given the reports, opinions and statements of apsts. The agency was obliged to
make use of the sovereignty clause in Art 3(2) i Dublin Regulation as the
conditions for reduction of discretion to zero waret.

Conclusion on Article 3(2)

In Joined Cases C-175/08, C-176/08, C-178/08 and7%08 _Abdulla v
Bundesrepublik Deutschlanthe Grand Chamber of the Court of Justice of the
European Union recently considered the interptatif the Qualification Directive
2004/83/EC. The Court noted that it was appanemh frecitals 13, 16 and 17 in its
preamble that the Geneva Convention constituteddneerstone of the international
legal regime for the protection of refugees and tha provisions of the Directive
were adopted to guide the competent authoritieghef Member States in the
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application of that convention on the basis of canntoncepts and criteria. It
concluded that the provisions of the Directive miestthat reason be interpreted in
the light of its general scheme and purpose, wiedpecting the Geneva Convention
and the other relevant treaties. It added:

“[54] Those provisions must also, as is apparesrnfrecital 10
in the preamble to the Directive, be interpretedaimanner
which respects the fundamental rights and the ples
recognised in particular by the Charter.”

Recital 10 of the Qualification Directive , as iodied earlier, states that the Directive
respects the fundamental rights and observes theigdes recognised in particular by
the Charter of Fundamental Rights and, in particiitaensure full respect for human
dignity and the right to asylum of applicants faylam and their accompanying
family members. The court in Abdulédded that the assessment under the directive,
whether the established circumstances constitutd su threat that the person
concerned may reasonably fear persecution, “most)licases, be carried out with
vigilance and care, since what are at issue atesseelating to the integrity of the
person and to individual liberties, issues whidateeto the fundamental values of the
Union”: [90].

If any authority were needed, Abdulkstablishes that the Dublin Regulation, in
particular the sovereignty clause, Article 3(2),sthe interpreted and applied in the
context of the Common European Asylum System andunflamental rights as
recognised in European Union law. In accordandk miinciples of European Union
law its recitals are important aids in determinitsgscope and purpose, although they
yield in the face of a contrary substantive prawisi As we have seen the recitals to
the Dublin Regulation begin with the Common Européesylum System and, at
recital 15, assert the Regulation’s observancé@fundamental rights and principles
acknowledged, in particular by the Charter of Fumelatal Rights.

Under the Common European Asylum System MembereStatust examine the
applications of third-country nationals who apply fasylum with respect to the
substantive rights of those who are deemed to e thsponsibility. In my view
there is nothing in the Dublin Regulation whichuigs the Secretary of State to use
the Article 3(2) discretion to examine the substantights of others simply because
aspects of the Common European Asylum System wdpgly to the receiving State,
in this case Greece, are not fully observed. Rroni for the respective
responsibilities of individual Member States is m&y those aspects of the Common
European Asylum System which apply to each. IGigece’s responsibility to
implement the provisions of the constituent insteats in its own territory just as it is
the United Kingdom’s. To require the SecretaryStdte to exercise the Article 3(2)
discretion to make good any deficiencies in Greeo@mpliance with the different
aspects of the Common European Asylum System woe)dn a sense, inimical to
the purpose of the Dublin Regulation. As indicagzdlier one of its purposes is to
prevent secondary movements of asylum seekers aabgedifferences in the
conditions in different Member States. If a failwfea Member State were a reason to
exercise the Article 3(2) discretion, it would encage forum shopping and lead to
delay in the determination of claims. The propodegnges to the Dublin Regulation,
it should be added, cannot influence its curreptiegtion.
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The decision of Clark J in the Irish High Court Mirza v Refugee Applications
Commissioneris consistent with this approach. The German Adstriative Court
case,_Transfer of Asylum Applicants to Greecs in part, fact-specific, based on
what had actually happened to the applicant in €&reand not based on what might
happen to him in the future because of generatisms of the Greek system. The
German Administrative Court was concerned thatay@icant’s asylum proceedings
in Greece were not in conformity with the ReceptDinective and the Procedures
Directive, and that he suffered in Greece serioysairment of his procedural rights
and reception conditions.

Moreover, in the passage quoted the Administrafigart, Frankfurt, seems to reason
from “a right to asylum binding for all Member Stat...” That, in my view cannot
constitute a basis for such reasoning in this tfpsase since the Dublin Regulation is
expressly drafted on the basis of that right. Thlin Regulation recognises that
right but does not go further to constitute a rigghtlaim asylum in a Member State of
choice or more than once: see also R (MK (Irar§ecretary of State for the Home
Departmen{2010] EWCA Civ 115, [42], [68], [70]-[75]. Thedamant cannot make
good a free-floating right to claim asylum.

Recital 15 of the Dublin Regulation records thakegpects the fundamental rights and
principles recognised in particular by the ChadkeFundamental Rights. Given the
Polish and United Kingdom Protocol, the Charterncdnbe directly relied on as
against the United Kingdom although it is an indirenfluence as an aid to
interpretation. It will be recalled that Articledf the Charter makes human dignity
inviolable, Article 18 provides that the right teydum shall be guaranteed, and
Article 19(2) provides that “no one may be remot@®d State where there is a serious
risk that he or she would be subjected to inhumaglegrading treatment”. None of
these rights are directly enforceable against #neefary of State. A transfer under
the Dublin Regulation cannot be challenged on @mdbthat it is not compatible with
the right to human dignity or the right to asylumn will be in breach of Article 19(2).

In my view, however, the Secretary of State must@&@se his discretion under Article
3(2) of the Dublin Regulation taking into accoumége rights. That follows because
the rights have a binding, interpretive qualityotigh their recognition in the recitals.
The Secretary of State must ask himself whethetheravailable evidence, there is a
risk that Greece will not respect the human dignoityhe claimant or not examine his
right to asylum effectively: Articles 1, 18 of th€harter. In practice the
considerations relevant to Article 19(2) will haaéready been factored into the
consideration of Article 3 of the Convention. Hayitaken these matters into account
the Secretary of State, confronted with an asylyplieation, may need to apply
Article 3(2) to examine it himself. That is theseaeven though he does not bear
responsibility under the criteria laid down in tBeblin Regulation. Only then will
the United Kingdom act fully in accordance with @bligations under European
Union law.

None of this would breach in my view the Protocgl énforcing the Charter of

Fundamental Rights in the United Kingdom. Nor dibesjuate to a Member State, in
addition to complying with its express obligatiomsder the Dublin Regulation and
the other instruments of the Common European AsyBystem, having to police the
compliance of other Member States with their ohi@es under these instruments.
Such an approach would cut across a clear purddbese instruments, which is that
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there should be consistency between Member Sthitesuld also be inconsistent
with one of the aims of the Dublin Regulation, whis that the responsibility of a
Member State for dealing with an asylum applicastwould be established quickly.
And it would be contrary to the approach in NasgdD0] 1 AC 1 and KRS United
Kingdom both of which, for reasons of curial proprietynust apply. Serious and
consistent breaches of the Common European Asylste® by a Member State, so
claimants do not have access to an effective antlilgprocedure and the guarantee
of a right to asylum, is a matter at a Europeatitutgonal level between that Member
State and the Commission. Unlike the instant prdiceys the Member State would
be present and have the opportunity to answerllggasions.

There is no evidence that in this case the SegrettiState has considered these
fundamental rights recognised in European Union dad applicable as he exercises
his powers and discretions under a European Unimstrument, the Dublin
Regulation. The “case by case” approach of therefay of State to returning
asylum applicants to Greece under the Dublin Régmiadoes not assist Iin
demonstrating that the Secretary of State has takeraccount, as relevant factors,
the fundamental rights guaranteed in European Uh&m However, had the
Secretary of State considered fundamental rigb#snhot see that it would have added
anything to this claimant’s case. He is not inunerable category and, on any of his
accounts, he has demonstrated a great deal ofrce$olmess. The impact of his
return to Greece on his human dignity has beenideresl as part of his Article 3
claim. So, too, has the issue of exercising lgktrto asylum in an effective manner.
In this sense this claimant’s case in relatiorhodovereignty clause is academic.

CONCLUSION

In my judgment the Secretary of State is generalhitled under the Dublin
Regulation (EC) No 3433/2003 to return an asylurekee to the Member State
identified under the hierarchy of criteria in ith&pter Il as the Member State
responsible for determining the claim for asyluifhat general obligation, however,
is subject to three exceptions. The first is whbeeSecretary of State is satisfied that
the return of asylum seekers to the responsible béerState would be incompatible
with the European Convention on Human Rights, kameple, because of the risk that
the Member State will onwardly refoule them in lote®f their Article 3 rights. The
second exception is where the asylum seeker makeman rights claim, on grounds
other than an alleged risk of onward refoulemeoinfthe Member State in question
and the Secretary of State is satisfied that th@amurights claim is not clearly
unfounded. For the reasons explained these erosptio not apply in this case.

The third exception arises under Article 3(2) ofe tibublin Regulation, the
Sovereignty Clause, which permits the Secretargtate to assume responsibility for
determining a claim for asylum. The Secretary @fté& must exercise his discretion
under this provision in accordance with Europeaiobhaw. To avoid a breach the
transferring Member State may have to invoke tlhasise. Transfer by a Member
State under the Dublin Regulation to a second Men$iate must accord with
fundamental rights as recognised in the Europeaiorin The obligations of the
transferring State are set out in the Dublin Reguiaand these include observing
fundamental rights. In this case, however, for thasons | have given, these
fundamental rights have no purchase. | dismissldie.



