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INTRODUCTION
(1) the applications in this case

1. This is an application for judicial review, by Add&ahid Nasire (“the Claimant”), of
decisions of the Defendant rejecting representatinade for him by his solicitors in
letters dated 29 June and 24 August 2009. Permissiapply for judicial review was
granted by Stuart Isaacs QC sitting as a Deputh iigurt Judge on 26 March 2010.
He said that “The Claimant’s submissionsB (Nigeria)are arguable”.

2. The reference toBA (Nigeria) is to the decision of the Supreme CourtSecretary
of State for the Home Department v BA (Nige[2009] UKSC 7; [2010] 1 AC 444.
After the grant of permission to apply in this catee Court of Appeal gave its
decision inZA (Nigeria) v Secretary of State for the Home Depant[2010] EWCA
Civ 926, upholding the decision of the Divisiona€t ([2010] EWHC 718 (Admin).
The Court of Appeal held, in short, that outside tleportation context, the rejection
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of further submissions by the Secretary of Statesdwot amount to, or require, the
making of an immigration decision, and does notegate a right of appeal.

3. The Appellant inZA (Nigeria) then applied to the Supreme Court for permissmn t
appeal. The Claimant in this case asked for thistsmtive application to be stayed
pending the decision of the Supreme Court whethgrdnt permission to appeal, and
if permission were granted, pending its final decisOn 9 November 2010, after oral
argument, | gave my reasons for refusing to stay ltharing in this case. As it
happens, the Supreme Court refused permission geahpn ZA (Nigeria) on 17
November 2010. | now give my reasons on the subsgeapplication.

(2) the main issue

4. The main issue in this application is whether thair@ant’s further representations
dated 29 July 2009 and 25 August 2009 entitle nart in-country right of appeal
under sections 82 and 92 of the Nationality Imntigraand Asylum Act 2002 (“the
2002 Act”). This depends on whether in refusing tkaimant’'s further
representations in this case the Defendant eithedtemor should have made, an
“immigration decision” as defined in section 82tbé 2002 Act. For it is only if the
Defendant makes an immigration decision that tieegeright of appeal.

5. That involves 3 sub-issues:

) whether those further representations are a “frelgim” such that the
Defendant was bound, by paragraph 353 of the Imatigr Rules (HC 395 as
amended) (“the Rules”), to make a fresh immigrau@cision, which would
give the Claimant a further in-country right of app (“the paragraph 353
issue”); and if not

i) whether the effect of the recent decision of thpr&ume Court irBA (Nigeria)
is that, even if the representations do not safsfsagraph 353, so that the
Defendant is not bound by paragraph 353 to issuarther immigration
decision, the making of any further representatioexsed on asylum or human
rights grounds nonetheless entitles the Claimanartoin-country right of
appeal (“theBA (Nigeria)issue”); and in any event,

i) the legal effect of representations which to angmixinvoke Article 15c of the
Qualification Directive (Council Directive 2004/&C of 29 April 2004) (“the
QD”). This issue emerged for the first time in tb@urse of the Claimant’'s
reply. It seemed to me that it was a difficult grmtentially important issue.
The Defendant’s counsel was, understandably, natposition to deal with it
at the hearing. | therefore asked both counselrdoigle me with sequential
written submissions on it before | gave my decisiaeserved judgment at the
end of the oral hearing on 9 November 2010. Thén@lat's solicitors had, in
their letter to the Defendant of 24 August 2010infexl out that they were
making a claim for Humanitarian Protection (“HPT)dathat if the decision on
that claim were adverse, that the Defendant shorddt the Claimant a right
of appeal. But this point had not subsequently bakumded to, still less
developed in any way, in the written materials picat before the hearing.
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(3) the country guidance issue

6.

10.

11.

12.

There is a further issue. This is whether the Ddden erred in law in refusing the
Claimant’'s request (made in the letter dated 24 ustug010) that she stay the
Claimant’s removal while a country guidance caseceoning the application of the
QD to an appellant from Afghanistan was pendingthe former Asylum and

Immigration Tribunal (“the AIT”). That case wdsS (Afghanistan) (Indiscriminate
Violence: Article 15 c)2009] UKAIT 00044 (GS”).

The hearing inGS had taken place on 22 and 23 July 2009. The A8Emed its
decision and promulgated its determination on 1€ 2010. The AIT held that
there was not such a high level of indiscriminaielence in Afghanistan that
substantial grounds existed for believing thatvélian would, solely by being present
there, face a real risk which threatened thatiavi life or person such as to entitle
that person to a grant of subsidiary protectiomspant to article 15c of the QD.

The AIT refused permission to appeal to the Cotidmpeal inGSon 22 December
2009. The appellant in that case did not seek @sion to appeal from the Court of
Appeal. | am told by Ms Mallick that he abscond8d.the position now is th&Sis
the current country guidance decision about Afgstani and article 15c¢ of the QD.

The Claimant contends that the Defendant couldlawtully decide to remove him
while a determination was pending in a “relevamtictry guidance case. Ms Mallick,
on his behalf, argues that it is implicit in theTAd decision to hold a hearing in a
country guidance case concerning Afghanistan thebnsidered that an Article 15¢
claim was arguable. |1 do not accept that that cacessarily be inferred from a
decision to convene a country guidance hearingrelThmay be good reasons, relating
to the number of claims from a particular countxiging common issues, which could
lead to such a decision, without the implicatioattthe AIT also considered any
underlying claim in question to be arguable attiime when the decision was made to
have a country guidance hearing. One of the funstad country guidance cases is, as
their name suggests, to give general help to fadefs on commonly encountered
issues.

It is, of course, right that in making its order feconsideration isS the AIT must
have held that the AIT might have made a materiaref law in that case. But that
was because the parties had agreed, at an eadigng, that the original immigration
judge who hear&Ss appeal had erred in law by failing altogethecomsider article
15c (see paragraph 8 &fS. All that can be inferred, it seems to me, ighat date
when the AIT made its order for reconsideratiorGi8it considered thaSs claim
under article 15c should be heard. Further, trevegice of any decision by the AIT to
hold a country guidance hearing to decisions madiad Defendant under paragraph
353 will also depend on developments between thewlhaen the AIT decides to hold
a country guidance hearing, and the date when #feridant makes any decision
under paragraph 353.

Ms Mallick also relies on a decision of CollinsnJR (Lutete) v Secretary of State for
the Home Departmerj2007] EWHC 2331 (Admin). | shall consider that eaand
her argument based on it, in due course.

This judgment is arranged out as follows:
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)] the facts
a) the original claim, and the AIT's decision

b) the Claimant’s further representations and the Dedat’s response to
them

C) the AIT’s decision iInGS

d) the litigation history so far as relevant
i) the law

a) paragraph 353

b) theBA (Nigeria)issue

C) the article 15c issue

d) the Country Guidance issue

i) discussion and decision on the issues.

|. The facts

(1) in outline

13.

The Claimant is a citizen of Afghanistan. He wasnbon 1 January 1976. The
Claimant arrived clandestinely in the United Kingdon 1 April 2007. On 13 April

2007, he claimed asylum. That claim was refusethbyDefendant on 14 May 2007.
The Claimant appealed to the AIT. His appeal wasndised by the AIT in a
determination promulgated on 10 September 2007.

(2) the Claimant’s original claim and the AIT deterination

14.

15.

16.

The Claimant appealed on the following grounds,ciwhare recorded in the AIT’s
determination:

)] he was a refugee and was entitled to asylum,;
i) he was entitled to HP under paragraph 339C ofrtheigration Rules; and

1)) his removal would be incompatible with the Europ&onvention on Human
Rights (“the ECHR").

The notice of appeal to the AIT was not in the Berfdr the judicial review hearing,
so | do not know whether, and if so, how, the sdagnound of appeal was elaborated.
It is not possible to tell from the determinatioh tbe Immigration Judge what
arguments were relied on in this regard. Ms Mallckepts that this ground of appeal
is wide enough to cover a claim based on articedf5he QD.

The Claimant claimed to have come from Akhond KhellKapisa Province. He
claimed to have been a member of the Taliban fgpeats from about 1997. He had
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17.

18.

19.

20.

21.

been recruited from his village where he worked darmer. He was in charge of a
small group and fought the Northern Alliance anehtlfuS troops in various particles
of the country. He had also taken prisoners.

He then decided to leave the Taliban. He remaingdehn for 2 years in the cellar of
his house. At the end of 2004 he came out. He wéht his brother to his land. On
the way he was shot at by 3 members of the Talgmahwounded. His brother was
killed. He woke up 3 weeks later in his uncle’s $®uHe had no idea how he had got
there or what had happened to his family. He thad kis house, and went to Iran,
where he stayed for about a year. He then canteettyhited Kingdom with the help
of an agent.

He claimed to fear both the current Government #rel Taliban if returned to
Afghanistan: the Taliban because he had left theamd, the Government because he
claimed that the Government had found documentwisigohis involvement with the
Taliban.

Immigration Judge Lambert found that the Claimaatsount lacked credibility for a

number of reasons which are set out at paragra@i9.80 of his determination.

There is no express reasoning in his determinatioich deals with the application of

article 15c of the QD to the Claimant’s case, la#t,| have already indicated, the
appellant’s appeal based on a claim for HP wasidssed.

According to the immigration history produced by thefendant, on 25 September
2007, the Claimant absconded. His appeal rights vexhausted on 1 December
2007. On 23 June 2009, the Claimant was encoungdrédrest Gate Police Station.
On 29 July 2009, his solicitors on his behalf m&aether representations to the
Defendant, based on an escalation of the confli&fghanistan. Those were added
to by further representations in a letter dated\@gust 20009.

It seems to be common ground that if the Claimaerteweturned to Afghanistan, he
would be returned to the capital, Kabul.

(3) the further representations and the Defendant&sponse to them

(a) the representations of 29 July 2010

22.

23.

The representations of 29 July 2010 stated thaCtaenant maintained that he would
be at risk in Afghanistan because the whole cousteywar zone, there was nowhere
he could seek shelter, and he therefore soughtTH® letter said that the Claimant
would be at risk for the reasons referred to instéggement. The Claimant’s solicitors
appear to have accepted that paragraph 353 appliet,asserted that the test in
paragraph 353 was met. Articles 2 and 3 of the E@RId be breached because the
Claimant could not return to his family home, hadresources and would have no
access to medical treatment. The letter acceptdiliere was limited protection in
Kabul, but stated that this was ineffective. It womed “Our client was not aware of
the contents of the envelopes and far as he waenoed he was just running errands
for his brother. He will not be given a fair tral an opportunity to defend himself.”

In summary, the representations relied on theiolg:
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ii)

the Defendant's April 2009 Operational Guidance eN@gtOGN”) which
described a poor human rights situation in Afgh@msthough it was better in
Kabul,

a US State Department Report on human rights pexciilated 25 February
2009 which referred to arbitrary and unlawful kifs;

a Human Rights Watch report 2009 which referredittespread human rights
abuses, violence and insecurity, deaths from bomabgeted killings, civilian

deaths at hands of the US armed forces; NATO-4drhational Security
Force airstrikes, poor governance and impunity; a&axeécutions by the
Government.

(b) the Defendant’s response to representation2®fJuly

24,

The Defendant responded to the 29 July 2010 repi@sens in an undated letter
which, according to a later letter dated 25 Audusi the Defendant, was sent on 9
August 2010. The following points were made:

)

i)

ii)

Vi)

vii)

viii)

Any risk of execution was discounted as it reliedmoaterial advanced in the
unsuccessful asylum claim.

The Defendant accepted that there has been aret¢acks in South and East
Afghanistan but Kabul remains more stable and secur

The current OGN, and its legal analysis, and fdctaaclusion, based on
Elgafaji v Staatssecretaris van Justitzase 465-07, were quoted. The OGN
concluded that the evidence did not support viewt tthe levels of
indiscriminate violence were so high in any partAdghanistan that anyone
who returned there would be at risk, absent indiaidisk factors.

The UNHCR and Amnesty International (“Al") reporfer 2009 were

considered. While both recognised that securitySmuthern and Eastern
Afghanistan had deteriorated, and that attacks @stéfn Afghanistan and in
Kabul were becoming more frequent, neither orgaisisaecommended that
the forced return of failed asylum seekers should, @or did they find that
any civilian is at risk because of indiscriminatelence.

The Country of Origin Information Service repast flune 2009 had also been
considered. This also noted that security had ietted in the past year.

Nonetheless, “at present, there is no evidencehtawsthat the level of
indiscriminate violence is such that any civiliaowd be at risk on return to
Kabul.”

The author of letter concluded that some of thenfgoiraised in the
representations had been considered previousherGive Defendant’s views
on the current situation in Afghanistan, the repn¢gtions would not have
created a realistic prospect of success.

It followed that there was no right of appeal.
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(c) the Claimant’s representations of 24 August 200

25.

26.

The representations of 24 August 2010 attachedldicesion of the ECJ iklgafaji,
and 28 pieces of objective evidence. These werdéistédld at the beginning of the
letter. The objective evidence included two newemsi briefly quoting the mid-2009
report produced by the United Nations AssistancessMin in Afghanistan
(“UNAMA”). These quotations mentioned that 1013 ikans were Killed in
Afghanistan in the first six months of 2009, anrease of 24 per cent on the same
period the previous year. The report itself was aittdched. The objective evidence
had dates ranging between 21 March and 20 Augwf.20included, among other
things, the Al report dated 28 May 2009; and thdebdant's OGN dated 8 April
2009.

The letter mentioned that no reply to the repres@nris dated 29 June 2009 had been
received. “In addition”, it recorded, the Claimadkimed HP, relying on the
representations made in the second letter. Ther Ietferred to the pending country
guidance casé&;S The Defendant was asked to defer removal perttiisigdecision.

It stated that irGS,the Defendant had conceded that for the purposegeshational
humanitarian law there was an internal armed otnii the whole of Afghanistan.
The Defendant was asked to consider the Claimagiitbility for HP before
removal, and to give the Claimant a right of appéalhe representations were
refused. The objective evidence which was saidippsrt the application for HP was
then set out. Paragraph 353 was not mentioned &slprd he case put forward was
that the level of indiscriminate violence was sghhihat any civilian would be at risk
in Afghanistan.

(d) the Defendant’s response to the representatioh24 August 2010

27.

The Defendant responded to the 24 August represmman a letter dated 25 August
2009. The author of the letter referred to

) the request that the Claimant be permitted o renmaithe United Kingdom
pending decision iGS and his reliance olutete

i) an acknowledged rise in attacks on civilians int8aand East Afghanistan.
The Defendant was nonetheless satisfied that thatsin in Kabul (where the
Claimant would be returned to) was more stable sexclre. The level of
indiscriminate violence was not such that any @wilwould be at risk, solely
by his presence in Afghanistan. Nor did the newsorts refer to a rise in
attacks in Kapisa province, where the Claimant ciorg;

1)) the Defendant’s view that the situation in Afgh#aus was not such as to
warrant the suspension of removal pendséf§ No stay had been ordered by
the courts. There was no reason for an exceptitimeilClaimant’s case;

iv) the Claimant’'s asylum claim, which had been considdy the immigration
judge not to be credible;

V) the Defendant’s conclusion that for the above negsthe Claimant would not
be at risk of indiscriminate violence on his rettwnKabul, solely on account
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of presence there, or because of any associatitntia@ Taliban. The claim
for HP was rejected,;

Vi) the fact that some of the points had been congidereviously. The situation
in Afghanistan did not reach the level referrednt&lgafaji or in QD (Iraq) v
Secretary of State for the Home Departn@009] EWCA Civ 620, with the
result that the representations would not havetedea realistic prospect of
success; and

vii)  the result, which was that there was no right qfegb against this decision.

(3) these proceedings

28.

29.

30.

On 25 August 2009 the Claimant lodged the curr@plieation for judicial review,
and Cranston J restrained the Defendant from remgotine Claimant until the
conclusion of that application.

On 15 September 2009, the Defendant served an atdahgement of service. The
covering letter explained that the undated decisetier had been sent on 9 August
2010, and that since it did not appear to have breerived by the Claimant's
solicitors, it was being re-served. There were thanous developments which are
not relevant to the issues in this case.

On 27 January 2010, Lloyd Jones J ordered botls sadserve written submissions on
the effect of the decision iBA (Nigeria) As | indicated at the beginning of this
judgment, permission to apply for judicial revievasmgranted on 26 March 2010.

(4) the decision of the AIT in GS (Afghanistan)

31.

32.

33.

At the end of the determination there is a Schedtijeist over 10 pages which lists
the objective evidence which was submitted to th€ By the parties inGS This
material dates both from 2008 and from 2009. Papyrl04 of the determination
lists the background material submitted on 23 R0Y9, the second day of the
hearing. The AIT also heard evidence from an experWar Studies, Professor
Farrell of King's College, London. He suggestedtthizere were four ways of
measuring the severity of the conflict and the eguoent risk to civilian: battle
deaths, civilian casualties, population displacemaed state failure.

Military battle deaths were relatively low. He gaae estimate of civilian casualties
of fighting between the Taliban and pro-governmémices for 2008 of 2118
(determination, paragraph 85). That figure did inctude those killed by the Taliban
in their campaign of violence and intimidation dg&d to subdue the Afghans. Up to
1000 civilians were killed in this way in 2006. BD06-7, there were 3.1 million
externally displaced persons from Afghanistan, #&mete were 150,000 internally
displaced persons in Afghanistan as of May 2008.

In paragraph 88 of the determination, the AIT releor Professor Farrell’s view that
the number of civilian deaths was low by comparigdth other conflicts, though the
deaths from the campaign of intimidation by Al Qaexhd the Taliban were much
greater. He said that population displacement adsemely high. He noted an
intensifying, and significant increases, in the iens of attacks in 2008. He said that
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34.

35.

36.

37.

the direct risk to civilians remained very high. pdaragraph 93 of the determination
he is recorded as saying that the risk from aikestrwas a small element of the risk in
Afghanistan. At paragraph 94, the AIT noted thatas unable to say how accurate
the figures for casualties were. The AIT determoratrecords, at paragraph 95, his
view that the figures from UNAMA probably referréal direct, rather than indirect,
casualties.

At paragraph 97 of the determination the AIT reeardProfessor Farrell’'s evidence
about a chart which showed that there had been tddlan casualties in first 8
months of 2008. He accepted that that figure wasdompared with other conflicts.
It did not include those deliberately killed by thaliban or by Al-Qaeda. He was
taken to the figures produced by UNAMA in Januafp? 1160 of casualties for
2008, 55% of the total, had been caused by antgonent elements. The figures for
civilian deaths were low, and, he said, “This waesl not hit a lot of civilians”. He
accepted that 4-5 million people had returned taghahistan since 2002. At
paragraph 99, the AIT recorded his view that tlguries were increasing, and at
paragraph 101, that the direct risk to civilianssvi@w but that the indirect risk was
high because of the last 30 years of conflicts. fislevaried from area to area, and in
Kabul, for example, it was low. Risk from crimingdngs was not a problem in Kabul
(determination, paragraph 102).

The AIT noted (determination, paragraph 104) tha tmost recent UNHCR
eligibility guidelines did not designate any ardaconflict in Afghanistan in which

there is a serious and indiscriminate threat tditeephysical integrity or freedom of
Afghans a result of generalised violence. Claimsedaon indiscriminate violence
should be assessed individually on their merits.

At paragraph 116, the AIT referred to figures giwerm UN Security Council briefing
on 3 July 2009. These showed that the number afrisgdéncidents rose above 1000
for the first time in May 2009, an increase of 49%er the equivalent period in the
previous year. There had been an increase in asathess, abductions, incidents of
intimidation and targeting of aid workers in thiestifour months of 2009.

The AIT was influenced (determination, paragrapf)ldy Professor Farrell's view
that the number of civilian casualties was low caned with other conflicts. It
concluded that the article 15c threshold was ndt niéne AIT considered that there
were enough statistics to give “a good indicatidntlee proportion of civilian
casualties which can be attributed to indiscringnablence”. The figures turned out
to be lower than might otherwise have been expgctet@rmination, paragraph 124).
Even if the known figures were multiplied severahds over, the threshold would
still not be crossed (determination, paragraph .125)

[l. the law

(1) paragraph 353 of the Rules

38.

Paragraphs 353 and 353A are the only provisiorBairt 11 of the Rules, which is
headed “Procedure.” Paragraphs 353 and 353A dRtihes provide:

“353. When a human rights or asylum claim has beémsed
or withdrawn or treated as withdrawn under parag2@3C of
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39.

40.

41.

these Rules and any appeal relating to that claimoi longer
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will antaiona
fresh claim if they are significantly different frothe material
that has previously been considered. The submssidhonly
be significantly different if the content:

(i) had not already been considered; and

(ii) taken together with the previously consideradterial,
created a realistic prospect of success, notwithgtg its
rejection.

This paragraph does not apply to claims made oasrse

353 A. Consideration of further submissions shalkshbject to
the procedures set out in these Rules. An applicdrt has

made further submissions shall not be removed betbe

Secretary of State has considered the submissioeru
paragraph 353 or otherwise.

This paragraph does not apply to submissions meelseas.”

There have been several decisions of the CourtpgfeAl which explain what the
approach of a supervising court should be wherdtdis a challenge to a decision of
the Defendant, made under paragraph 353 of thesRthat further representations
are not a fresh claim. The decisions do not spattkame voice.

)] One possible approach, advanced by the Court okdlpin, for exampleR
(YH) v SSHO2010] EWCA Civ 116 is that the Court must decideether it
is satisfied, giving the matter anxious scrutingatt the decision of the
Secretary of State is correct.

i) A second approach, favoured by the Court of AppeRl (TK) v SSH[)2010]
EWCA Civ 1550, is that the Court should adofwadnesburapproach to its
review of the decision of the Defendant.

For the purposes of this application, counsel afjtbat | should adopt &ednesbury
approach. | have done this, but | have also askesklfyin case the decision ¥H is

to be preferred to the decision TK, whether | consider that the decision of the
Defendant is correct. Counsel further accept that €Court can only assess the
decision of the Defendant by reference to the rnatevhich was put before the
Defendant, and not by reference to any subsequetgrial. So it was in the end
accepted by Ms Mallick that she could not rely be tull text of the UNAMA report
of mid-July 2009 to undermine the decisions of Erefendant in this case; she could
only rely on the material from that report whichsagctually put to the Defendant in
the representations of 29 July and 24 August 2010.

The decisions of the Defendant here (in short) vileaé the material advanced in the
representations of 29 July and 24 August 2010udiol the claim based on the level
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42.

of indiscriminate violence in Afghanistan, wouldtrave created a realistic prospect
of success. The question for me, according taCihwert of Appeal inTK, is whether
that decision was Wednesbury unreasonable, oroinat As | indicated in the
previous paragraph, | will also ask myself whettier Secretary of State’s decision is
correct. Whatever the correct test is, | must atersthe decisions of the Defendant
with anxious scrutiny.

Although the decisions of the Defendant are tods¢etl by reference to the material
which was before her at the time when she maded&eision, | consider that the
decision of the AIT irGSis a useful tool. It was, of course, promulgatitdrahe date
of the Defendant’s two decisions in this case. &t the analysis and conclusions of
the AIT were not available to the Defendant, orthe Claimant, either when the
representations were made or when they were carsid€here is an overlap, but not
an identity, between the objective material congdeby the AIT and by the
Defendant. | bear in mind that some material washafiore the Defendant by this
Claimant which was not before the AIT. This mateinaludes the statistics from the
mid-2009 UNAMA report, about which | say more beldihe upshot is that although
legally irrelevant to the issues | have to decttle,decision of the AIT does provide a
helpful, objective, and nearly contemporaneousyaiebf the trends in the objective
evidence and of the general issues relating t@ppdication of article 15¢ of the QD
to the situation in Afghanistan.

(2) the BA (Nigeria) point

43.

44,

45,

46.

| am bound by the decision of the Court of App@aZA (Nigeria) | will summarise
the steps in the reasoning of the Court of Appeal then explain why they are
decisive on this point here.

| have already set out paragraph 353 of the R@estion 82(1) of the 2002 Act gives
a right of appeal to the Tribunal against a numbérspecified “immigration
decisions”. Section 92 creates a general rulertplats of appeal are exercisable from
outside the United Kingdom. There are exceptionthi®rule. One, made by section
92(4), is that where a person has made an asylumroan rights claim while in the
United Kingdom, his right of appeal is exercisablecountry. Section 94 applies
where a person has made an appeal. If that pe@®miade an asylum or human
rights claim, section 94 gives the Defendant thgoopto certify that claim on the
grounds that it is clearly unfounded. If she sdiftes, a person may not bring an
appeal, in reliance on section 92(4), from witlia tUnited Kingdom.

In ZA (Nigeria) the Claimant argued that section 94 had rendeszdgpaph 353
generally redundant. The Defendant argued thagpapha 353 and section 94 can co-
exist happily, as they occupy different territotgydeed, recent legislation assumes
that paragraph 353 still has a part to play instti'eme of things: see section 53 of the
Borders Citizenship and Immigration Act 2009 (whismot yet in force).

Lord Neuberger MR gave the leading judgment. Lang &ullivan LLJ agreed with
him. The Master of the Rolls held that there weve fuestions for the Court of
Appeal

)] whether absent authority, paragraph 353 can cd-eiis section 94; and if it
can; and



Judgment Approved by the court for handing down Judiment Nasire v SSHD

47.

48.

i) whether the decision of the Supreme CourtBiA (Nigeria) was binding
authority to the contrary.

He concluded

) (Judgment, paragraph 30) that while there was Igl@rsubstantial argument
to the contrary, he would hold that the words dftise 94(2) are not wide
enough to catch further submissions which are ndteah claim within
paragraph 353. Section 94 and paragraph 353 héfezedit functions. This
meant that the Defendant could invoke paragraphir8&8ation to a purported
fresh claim.

i) Having considered the decision of the House of &oid ZT (Kosovo) v
Secretary of State for the Home Departm@®09] UKHL 6; [2009] 1 WLR
348 and the decision of the Supreme CourB# (Nigeria)and bearing in
mind that

a) the context iBA (Nigeria)was a refusal to revoke a deportation order,
so that an immigration decision had to be madehabthe only issue
was whether that appeal was to be exercised intgown out of
country; and

b) the Supreme Court did not say that they were olregd T (Kosovo)
paragraph 353 was not a dead letter.

This means that, outside the context of a refusatevoke a deportation order,
paragraph 353 still has a part play. The Defendanhot obliged to make an
immigration decision giving a claimant who makestHar representations a further
right of appeal unless she is satisfied that theggesentations satisfy the test in
paragraph 353. That is the conclusion of the ColuAppeal inZA (Nigeria) To the
extent that any inference can be drawn from thesedfof permission to appeal by the
Supreme Court IZA (Nigeria) the inference must be that the Supreme Court
considered that the decision of the Court of Appess correct.

(3) the article 15c point

49.

The QD lays down “minimum standards for the quedifion and status of third-
country nationals or stateless persons as refugieas persons who otherwise need
international protection and the content of thetgmtion granted.” It establishes
common minimum criteria for decisions on refugedLs. It also establishes common
minimum criteria for decisions about “subsidiarpfgction”, that is, the protection to
be granted to a person who is not a refugee, buespect of whom “substantial
grounds have been shown for believing that...if medrto his or her country of
former habitual residence, [he or she] would facead risk of suffering serious harm
as defined in Article 15.” Article 15 defines “seus harm” and includes, at Article
15c, “serious and individual threat to a civilianlise or person by reason of
indiscriminate violence in situations of interna@b or internal armed conflict.”
Article 15c has been interpreted by the ECHlgafaji, and by the Court of Appeal in
QD (Iraq). It is clear from those decisions that it conferstection which goes
further than the protection conferred by articlef 3he ECHR.
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51.

52.

53.

54.

The QD does not lay down any minimum proceduratgmttons. In this respect it is
to be contrasted with Council Directive 2005/85/E@e PD”), which lays down
“minimum standards on procedures in Member Stadegifanting and withdrawing
refugee status”. The PD provides a number of basigciples and guarantees.
Chapters Ill, IV and V provide an elaborate progatiframework, including, among
other things, a right of appeal against an adveesésion. These guarantees apply to
decisions concerning refugee status, but wheresopaloes not qualify for, or is not
claiming, refugee status, they do not apply.

The QD is implemented in domestic law by partlyThe Refugee or Person in Need
of International Protection (Qualification) Regubeits 2006 Sl No 2525 (“the 2006
regulations”) and partly by the Rules. The 2006utagons appear to be aimed at
decision makers, in the Home Office, and on appehb are confronted with an
asylum application in its narrow sense (see thétieh in regulation 2) in which
asylum issues and issues relating to HP are raidesly give those decision makers
instructions about how to approach certain issli&®se instructions appear to be
consistent with the terms of the QD, but | haveawtsidered this point in any detail,
and no argument has been addressed to me on it.

Part 11 of the Rules is headed “Asylum”. The fpatagraph in Part 11 of the Rules,
paragraph 326A, states that “the Procedures seindiiese rules shall apply to the
consideration of asylum and [HP]". Importantly, @graph 327 provides that “Under
the Rules” an asylum applicant includes a persoo wiakes an application for
asylum, or who otherwise makes a request for iateynal protection”, and that
“application for asylum” is to be construed accagly. As Mr Poole points out,
“international protection” is not defined in the IBs|, but is defined in article 2(g) of
the QD. By a cascade of definitions in the QD, améves at the conclusion that “an
asylum applicant” for the purposes of the Rules icafude a person who makes a
claim under article 15c of the QD. Paragraph 3986 sut the criteria, which, if
satisfied, will lead to a grant of HP. Paragrap®B3rovides for the procedural
consequences of the recognition of a claim to HRagraph 339P makes clear that
the Defendant is obliged to consider whether agretsas made a valid sur place
claim to HP. Some provisions (paragraphs 339l, 3339L and 339M) refer to
“asylum claim, eligibility for [HP] or human rightdaim” distinctly.

| have not been referred to any authorities whiebidke the point in this case. There
are, however, two decisions which are helpful. i8acB3 of the 2002 Act confers a
right of appeal, limited to asylum grounds only,@person whose asylum claim has
been rejected, but who has been give limited legaveemain for more than twelve
months. InFA (Iraq) v Secretary of State for the Home Deperntj2010] EWCA
Civ 696, the issue was whether, on such an appeal AIT had jurisdiction to
consider a claim for HP. The AIT had held that id diot. The Court of Appeal
allowed the appeal. The Court held that on the t#dg the language of section 83
was clear, and that it meant that the tribunal@oalt consider a claim for HP on such
an appeal.

But, the Court continued, EU law required that mec83 be interpreted in such a way
as to include such a claim. This was because then@fle directly effective provision

about HP. In order to satisfy the EU doctrines qtirealence and effectiveness,
section 83 was to be interpreted as conferringta of appeal on HP grounds in those
situations where a right of appeal was conferredsytum grounds only. Some other
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56.

provisions of the 2002 Act were also to be inteigueas including references to
claims for HP (notably, the definition of “asylunaien” in section 113) (judgment,
paragraphs 16-25).

FA (Iraq) has been followed by CMG Ockleton, sitting as gug¢ High Court
Judge, insmael Abdulla Omar v Secretary of State for thenddepartmen2010]
EWHC 2792 (Admin). One of the issues considerethbyDeputy Judge was whether
a claim under article 15c¢ had correctly been carsd by the Defendant under
paragraph 353. At paragraph 23 of his judgmentDiyeuty Judge said this:

“In accordance with the decision of the Court ofpapl inFA v
Secretary of State for the Home Departméns clear that the
principle of equivalence requires a reference to daylum or
human rights claim” to be read as including a cldion
subsidiary protection. ...... There was some dispbtaut this at
the hearing, but it seems to me that the posisarear. Indeed,
paragraphs 353 and 353A are in their own sepakateop the
rules, Part 12 (placed, rather oddly, between Parand Part
11A). The heading of Part 12 is ‘Procedure’. Papgr326A
provides that

“The procedures sefnote the plurallset out in these
Rules shall apply to the consideration of asylund an
humanitarian protection.”

It would be difficult to establish that a Part bh&tRules headed
‘Procedure’ was unaffected by that provision.”

The Deputy Judge then considered a further subomigsy the Claimant in that case,
which is also relevant to this case, and was basea narrow reading of the decision
of the Court of Appeal iZA (Nigeria) The submission was that paragraph 353 only
applies to repeat claims, and that if a claim nyeletks merit, it must be certified
under section 94 of the 2002 Act. The Defendantnstibd that ZA (Nigeria)
supported the view that paragraph 353 applies fusitto submissions that precisely
repeat an earlier claim, but also to obviously nabde submissions that are made
following an earlier rejected claim (even though #ubmissions do not simply repeat
the earlier claim)”. The Deputy Judge rejected@@mant’s submission because the
Claimant in that case had already made a claimdbasearticle 15c (judgment,
paragraph 33). He went on to hold, obiter, thatGloairt of Appeal inZA (Nigeria)
had not, in any event, decided that paragraph 3&8 t@ be interpreted as the
Claimant had submitted. That conclusion was suppolly the practical problems
which such an interpretation of paragraph 353 wealdse (judgment, paragraph 35).

(4) the country guidance point

57.

In Lutete ten applications for judicial review were broudbhy nationals of the
Democratic Republic of the Congo (“the DRC”). Tremught an injunction to restrain
the Defendant from removing them to the DRC. Thsilum claims had failed. They
argued that the mere fact that they were faileduasgeekers would put them at risk
if they were returned to the DRC. Earlier that yesdyout 40 failed asylum seekers
had been removed to the DRC. 38 of them were aglinitt the DRC, and there was a
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factual issue whether some of them had been iitéce In a country guidance
determination in 2004, the AIT had decided thategh&as no real risk on return for
failed asylum seekers simply because they weredakylum seekers. At the time of
the proposed removals, a new country guidance wase part-heard in the AIT.
There was evidence from three immigration officansl a person who had escaped
from the DRC, and further expert evidence fromdkpert who had given evidence in
2004. All that evidence suggested there was arisgdabn return to the DRC. It was a
risk that applied not at the actual point of ret(tive issue to which the Respondent’s
evidence in that case was directed) but risk thatreturnees’ addresses would be
noted at the airport and that they would lateribested and detained.

It was submitted for the claimants (jJudgment, peapg 12) that “in the context of the
circumstances of this case”, they should not beoxem. Collins J held that the new
evidence was evidence which was before the AlThedart-heard country guidance
case and was evidence which “might reasonably trésw different decision” from
that reached on the claimants’ initial asylum clkigudgment paragraph 14). In that
situation, it would not be right for the Defendéamtremove the claimants.

[1l. Consideration and decision

(1) the paragraph 353 issue

59.

60.

61.

| have already noted that the determination ofAlein GSwas not available to the

Defendant when the decisions which are challengert wnade, and it is not, as a
matter of law, relevant to the issues | have tosmer. Neither side, rightly, has

argued that | am bound by it.

Nonetheless, as a matter of common sense, theiatecitthe AIT is illuminating.
This is because iGS an expert tribunal has considered much objectiaterral,
dating from roughly the period with which the Dafa@nt was concerned in this case,
and has come to the conclusion that the overallbmusnof casualties in that period
was not sufficient, by quite some margin, to pagsarticle 15c¢ threshold. While |
am not bound by that conclusion, as a matter of &l | remind myself again that it
was not available to the Defendant when she maslelebisions which the Claimant
challenges, | do consider that it is of some pesisgavalue. It does not, of course,
show that the decision of the Defendant was riBlt. it goes some way to allaying
any humane anxiety that might otherwise exist thatdecisions of the Defendants
might be harsh, or unfair, in their effect. Theidemn in GSis a cross-check, but no
more than that. Even the limited weight which | abte to give it may, of course, be
diminished or counteracted if material which wasikble to the Defendant, and not
to the AIT, undermines the AIT’s conclusions. Sanl interested to see if there is any
material, not considered by the AIT, which mightéahat impact.

The only material on which Ms Mallick relies in shiegard is the extracts from the
UNAMA report for the first half of 2009, which | ka already mentioned. As | have
said, the report was not served on the Defendatiidylaimant, but extracts from it
are mentioned in two adjacent parts of the reptatens made on 24 August 2010. It
is said in the amended grounds that this reporeggieliable statistics which were
previously lacking. However | do not accept that flgures referred to in the two
extracts provide an accuracy in figures which wavipusly absent.
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62. | have already referred to a number of extractsiftbe determination of the AIT. In
my judgment the extracts from the UNAMA report ditile. What they do is to give
some figures for the first half of 2009: more tH£9O0 civilians killed for that period,
an increase of 24% on the UNAMA figures for the sgmeriod in the previous year.
However the Defendant accepted in the decisioerkethat there had been a rise in
attacks on civilians, and this acceptance is ctardisnvith these up-dated UNAMA
statistics. The critical issue is not whether thesd been a rise, but whether that rise
had increased the level of risk to one which redahe article 15c¢ threshold. These
figures do not advance matters very far. This isabbse whatever the precise
numbers, they were acknowledged, even by the apallexpert inGS Professor
Farrell, to be low overall, and to be lower tharareas of comparable conflicts.

63. Ms Mallick made three attacks on the decision tstt&&he argued that they are
inadequately reasoned; in particular because there express reference to the recent
UNAMA figures. She also contended that the decsiare irrational. In her written
submissions in reply to the Defendant’s writtenraigsions, she also argued that the
Defendant had not approached the article 15c reptaons correctly.

64. | reject those arguments.

)] The Claimant’s solicitors served much material loe Defendant. It cannot be
argued that that material was not taken into acgonerely because each item
was not specifically mentioned. In my judgment tieasons are adequate.
They deal with the main points made, explain théeBaant’'s approach to the
article 15c issues, and summarise the effect of dbgective evidence
sufficiently. In particular, they accept the gidttbe new UNAMA figures,
which was that there had been an increase in aivitasualties in recent
months.

i) The decisions were not irrational. Relevant malevias taken into account,
and | do not consider that | can conclude thatveslie material was ignored.
The Defendant’s view was supported, in my judgmerast materially, by the
fact (mentioned in the first decision letter) thmaither the UNCHR nor Al
were recommending that failed asylum seekers shaoldbe returned to
Afghanistan on the basis of subsisting article 1Sk

i) The Defendant’s approach was not incorrect. Thogsoie whether material is
significantly different for the purposes of parggre853 has two components.
Even if Ms Mallick’'s argument is right, and the Beflant is obliged to
identify precisely what material had been considepeeviously, and what
material had not (and | do not consider that shehg key question is whether
all the material (old and new) creates a realiptiospect of success. The
Secretary of State was entitled, and correct, tocloole that the material
advanced in the letters of 29 July and 24 Augudt it create a realistic
prospect of success.

65. | have considered the Claimant’'s representatiodstia® decision letters carefully. In
my judgment, the challenge to the Defendant’s dmussfails, whether the correct test
is aWednesburyest, or whether | must be satisfied that thosgsdmns are correct.
The representations | have been considering docrezite a realistic prospect of
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success before the tribunal, applying anxious sgruthe decisions of the Defendant
to that effect are rational, and adequately reakone

(2) the BA (Nigeria) point

66.

| am bound by the decision in of the Court of AdpeaZA (Nigeria) The result of
that is that having correctly, as | have held,jeaed the Claimant’'s further
representations of 29 July and 24 August 2009,0b&ndant was not obliged to
make, nor did she make, a further immigration desisonferring on the Claimant a
further right of appeal.

(3) the article 15¢c arguments

67.

68.

There are two arguments which | must considerithiee succeeds, it would provide a
basis on whichZA (Nigeria) could be distinguished. The first argument is that
paragraph 353 does not in terms apply to a claiginge on the QD. The second is
that even paragraph 353 does apply to such a claisoes not apply where, in the
second or subsequent claim, the QD is relied othifirst time.

| have already set out the text of paragraph 3aBadtaph 353 refers at the outset to
“a human rights or asylum claim”. It goes on sagttivhere such a claim has been
made and has failed, the decision maker will carsidny further submissions” and,
if rejected, will determine whether they amountffash claim”. The test for a fresh
claim is then set out.

(a) does paragraph 353 apply at all to a claim ifkuag article 15c¢ of the QD?

69.

70.

71.

72.

The “fresh claim” to which paragraph 353 refersn,cen context, only be a fresh
“asylum or human rights” claim. The question for im@vhether, in the context of the
Rules as a whole, the words “asylum claim” in pesph 353 can (or must) be
construed so as to include a claim for HP. Thisipappears only to have surfaced for
debate in recent authorities. The reason is mahdteuntil the decision ilgafaji,
no-one would have doubted that a human rights claam capable of including a
claim for HP, since HP was thought to be co-extensiith the protection conferred
by articles 2 and 3 of the ECHR.

| remind myself that while the Rules are requirede laid before Parliament, they
are not secondary legislation, and are, in essestedements of policy by the
Defendant (se®delola v Secretary of State for the Home Departrf609] UKHL
25; [2009] 1 WLR 1230). So the Rules are not tacbestrued in the same way as
legislation. | also remind myself that this versmfithe Rules was made in 1994, and
has been amended piecemeal since then.

Part 11 of the Rules was amended extensively iol2ct2006 to give effect to the
QD. | see that both the Court of AppealHA (Iraq) and the Deputy Judge @mar
(at paragraphs 16 and 7, respectively) doubted hehethis was an adequate
transposition of the QD into domestic law, since Rules are not “law”. Ms Mallick
highlighted this expression of doubt in her writserbbmissions.

However, it seems to me (with respect) that thisceon may be misplaced. It is true
that, asOdelolashows, the Rules are statements of policy. Howdwesstatute, and
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74.

75.

76.

on authority, they are statements of policy of ausawally lapidary kind. For the
purposes of an immigration appeal, they do haveesimmy approaching the quality
of law. The first ground of appeal in section 84¢1}he 2002 Act is that the decision
challenged is not in accordance with immigratiolesuand section 86(3)(a) requires
the tribunal to allow an appeal in so far as ihksi that a decision against which the
appeal is brought “was not in accordance with #ve (including immigration rules).”
Moreover, the Rules cannot themselves be addeg sulbstantive criteria contained
in policy guidance which has not been laid befoadi®nent Pankina v Secretary of
State for the Home Departmg2010] EWCA Civ 719). The transposition of the QD
into the Rules means that the relevant “policy’pisblished, has to be laid before
Parliament, and that it is given effect, and a wast interpretation, firstly by
decision makers in the Home Office, and secondly, atl those who decide
immigration appeals.

Apart from the specific references to HP to whighdntioned, the technique used by
the drafter in order to transpose the QD was twigeoan expansive definition of
“asylum applicant” and “asylum application” so ds; that means, to bring the
concept of subsidiary protection into the Rules.

| hope | do no injustice to Ms Mallick’'s argument this point if | summarise it in
this way. She submitted that the QD distinguishesvben a claim for subsidiary
protection and an asylum claim. By implication,laira for asylum cannot be a claim
for subsidiary protection. She noted that articke 1s wider than article 3 of the
ECHR. When Paragraph 353 was inserted in the Rnl@904, the possibility of a
claim for subsidiary protection (“HP” in the Rulesps not foreseen. Paragraph 353
was not amended in 2006, and must therefore berstode as not including a claim
for HP. She submitted that it was not right to imo definition made in Part 11 of
the Rules into Part 12.

She also submitted that there were practical diffies in using paragraph 353 to
assess a claim based on article 15¢, as a sectia@ d55¢ claim could never be
“significantly different” from a first claim, sincboth would rely on civilian casualty
figures. | reject that submission. Whether a clanisignificantly different” for the
purposes of paragraph 353 depends in part on whéthe likely to succeed in a
tribunal. Suppose that at the time of the firsinalawhich has failed, the figures are
very low. If there is a sufficient increase in tismn casualty figures between the dates
of two claims so that, by the time of the secoradng| the figures pass the article 15c¢
threshold, the second claim will be ‘significandiferent’ from the first.

In my judgment, the question is whether it is liag#te to construe “asylum claim” in
paragraph 353 (“asylum claim”, not “asylum applicat) in a manner which is
consistent with the apparent intention of the @rmaftvhich as | see it, was to give
effect to the provisions of the QD. On balancepnsider that it is. This is despite the
terms of paragraphs 3391, 339J, 339L and 339M, kvmean that the picture is not
totally clear. It would be wrong to ignore that apgnt intention. Such an approach
would rely too heavily on the fact that two diffateterms, “asylum claim” and
“asylum application” are used in some places inRhées, in circumstances where the
conceptual difference between the two is elusivke lthe Deputy Judge i@mar, |
consider that the heading of Part 12 is materiatl B linked with the terms of
paragraph 326A of the Rules. | therefore conclutk paragraph 353 applies to
further submissions in which HP is claimed.
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78.

79.

80.

81.

82.

The next question is what follows if this inter@igbdn of paragraph 353 is wrong. If
this approach is wrong, it seems to me that a perdm has made meritorious further
submissions invoking article 15c¢ would be in a veqgpesition than a person who had
made meritorious further submissions which onlyecklon asylum or human rights
grounds. The latter would be entitled, via the nami$m of paragraph 353, to an
immigration appeal, whereas the former would not.

Ms Mallick accepted that the Defendant should haneended the Rules so as to
comply with EU law, but submitted th&A (Iraq) did not entail that paragraph 353
should be read so as to include a claim for HRhis respect, she invited me not to
follow Omar. She submitted that if persons claiming HP werelugled from
paragraph 353, this would not breach the principlesffectiveness and equivalence.
The phrase “or otherwise” in paragraph 353A mustirterpreted as referring to
claims for HP. Such claims were to be considereti¢iavise” than in accordance
with paragraph 353. They would not be in a worssitmmm, Ms Mallick continued,
for reasons which | will consider in due course.

| should deal here with the meaning of “or othemtisn paragraph 353A. The
purpose of paragraph 353A is to oblige the Defehdlarconsider, and decide, any
outstanding representations made in-country bedgperson is removed. The phrase
“or otherwise” is needed in order to catch all sigsmons which are made in-country,
whether or not they are submissions to which pagdyil53 applies. The words “or
otherwise” do not therefore add anything to Ms M&ls argument, as they can be
given content without necessarily referring to sigsions which rely on paragraph
15c of the QD.

Leaving Ms Mallick’'s other point on one side, fornaoment, it is here, in my
judgment, that the analysis of A (Iraq) and Omar may come into play. Those
decisions support the view, if, contrary to my dason, paragraph 353 does not, on
its proper construction, include a claim basedmicla 15c of the QD, that it must be
interpreted, in accordance with the doctrines tdativeness and equivalence, in such
a way that the person invoking paragraph 15c isarworse position than a person
relying on the Refugee Convention or on the ECHRi¢v are similar types of
claim). So even if on a strictly textual approagaragraph 353 does not apply to such
a claim, it must be read as including such a clairarder to be consistent with EU
law.

Mr Poole mentions in his submissions that the Supr€ourt has granted permission
to appeal inFA (Iraq). Be that as it may, a similar result is achievadhis case, if
necessary, by the application of tiharleasing principle Marleasing SA v La
Comercial Internacional de Alimentacion £A106/89; [1990] ECR 1-4135), and | so
hold. Mr Poole relies on this principle, ratherrttan the approach iBA (Irag) as an
alternative to his primary contention, which istthaoperly construed, paragraph 353
applies to a claim invoking article 15c.

| return to Ms Mallick’s submission. This was thigparagraph 353 does not apply to
further submissions which rely on a claim for HRherson making such submissions
is not in a worse position than a person makind submissions which rely on an

asylum claim or on the ECHR. She submitted thapaifagraph 353 does not apply to
such submissions, they are to be evaluated undagiagh 339C of the Rules. | agree
with that point, but it does not take the argunfantenough. She then submitted that
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84.

85.

86.

87.

if the decision was adverse, the Claimant was tmetitled to a statutory right of

appeal. But she did not explain why, or how. | atdbat a person whose claim for
HP is refused might have an arguable ground ofappeder section 84(1)(a) of the
2002 Act. But the fact that an arguable groundpgfeal might exist is not enough: it
must be attached to a subsisting right of appeal.l Anderstand her submission,
Ms Mallick argued that the fact that an immigratidecision had been in the past in
this case (under section 82(2)(g) of the 2002 na3 sufficient, alternatively, that the
principles of effectiveness and equivalence regusiech an approach.

Unless there is something in EU law which requites result (and | will consider
this in a moment), | would reject this submissiBxcluding the deportation regime,
in a case where an immigration decision has beeatenrathe past in a claimant’s
case, the current effect of authority which binds i® that a further immigration
decision is not required by the statutory scheme; rone need be made, unless the
paragraph 353 test is passed.

| see nothing in the QD or in the PD which suppdiis submission that EU law
requires a right of appeal to be granted againstyeadverse decision dealing with
HP. Indeed the indications are otherwise. What &\ does require, in my judgment,
is, first, that a person who is seeking HP shoeldnhbno worse a position in enforcing
that claim than is a person who is making a singlaim, such as a claim under the
ECHR, or under the Refugee Convention, and, sedbatthe remedies for enforcing
that claim are effective. It does not, howeverursgihim to be put in a better position
than persons enforcing similar claims.

In my judgment that is the position as things stakgherson who is the subject of a
first, adverse, immigration decision, may rely as blaim for HP as a ground of
appeal against that decision: see section 84(1Hheo002 Act, which | have already
mentioned. Indeed, it seems that this is what tl@n@nt in this case did. If that
person makes a second or subsequent claim in Wiedwsks for HP, he is (if | am
right in my approach to paragraph 353) in exadil $ame position as a person who
makes a second or subsequent claim based on thugdeefConvention or on the
ECHR. In other words, if the Defendant accepts thatclaim satisfies paragraph 353,
which has been described by the Court of Appea &omewhat modest test”, he
will be entitled to a further appeal on the meritshe Defendant does not accept that
his claim passes the paragraph 353 test, that pevdbnot be entitled to a further
appeal unless he successfully challenges thatidediyy an application for judicial
review.

There is therefore, in my judgment, no reason basedU law for construing the
statutory scheme so as to require the Defendambtder a right of appeal on a
claimant who raises an HP claim which does not gasgest in paragraph 353. The
guestion then is whether there is any other basiad argument that in rejecting the
Claimant’s further representations, the Defendaas waking, or is to be taken to
have made, a fresh immigration decision which wadderate a right of appeal. | can
see none.

If Ms Mallick’'s argument were right, it would put @erson who made a second or
subsequent claim in which he invoked the QD in tebgosition than a person who
makes a second or subsequent asylum or human cthts; for the person who

made a second or subsequent claim invoking the QUidibe entitled to a second or
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subsequent appeal merely because he invoked thénQ&tever the merits of that
claim) whereas a person making a second or subse@sglum or human rights
claims is only entitled to a second or subsequpptal if his further representations
pass the paragraph 353 test.

| therefore conclude that paragraph 353 applietutiiher representations claiming
HP, including a claim based on article 15c, justnasch as it does to further
representations based on the ECHR, or the Refugeee@tion. There are two
reasons. First, | consider that when given a puvpogonstruction, which is
legitimate in this somewhat unusual context, théeRinave this effect. Second, if |
am wrong about the proper construction of the Rullesn | consider that, either,
applying theMarleasing principle, or, followingQD (Iraq), paragraph 353 of the
Rules must be read in this way so as to comply @ithaw.

(b) if paragraph 353 does apply to such a claimedat make a difference if, in the second
or subsequent claim, the QD is relied on for thestitime?

89.

90.

There is a further issue about the scope of pgpagBb3. This is whether when
paragraph 353 applies, it is to applied disjundyite each discrete element of the
further claim. In this case, Ms Mallick argued thatinitial claim for HP had not been
made, so that the Claimant’s representations w audl August of 2010 were a first,
not a subsequent, claim, for HP. It followed, slatended, that even if paragraph
353 could be interpreted as applying to a claim Hiét, it would not apply here,

because no first claim for HP had been made.

| reject this submission for two reasons. Firstilos basis of the AIT’s determination

in this case, | consider it likely that a firstiolafor HP was in fact made. Second, in
any event, | consider that the effect of the teohparagraph 353 is that if a first

relevant claim fails (whether that claim is based the ECHR, the Refugee

Convention, or the QD, singly or in combinatiomgddurther representations are then
made (whether they are based on the ECHR, the Bef@pnvention, or the QD,

singly or in combination), paragraph 353 applieisTis similar to the conclusion

which was reached by the Deputy JudgeGmar (at paragraphs 31-36 of his

judgment), to which | have already referred, andctvih consider to be correct.

(4) the country guidance point

91.

92.

In Lutete there was evidence which “might reasonably resudt different decision”
about the safety of returning failed asylum seekersd the AIT was actively
considering that evidence. In that situation, @sllD ordered the Defendant not to
return the claimants, who were failed asylum seekerthe DRC.

| do not deduce frorhuteteany rule of law that the Defendant must alway®ddie
removal of an individual to a country when theraisountry guidance case pending
in the tribunal relating to that country. In sonsses it will be lawful, and in others,
not. The lawfulness of a decision to remove wilpeled on the circumstances of the
case, including the strength or otherwise of tlanthnt’'s case, the nature of his case,
the state of the objective evidence, and the isaitbswhich the tribunal is concerned
in the pending country guidance case. The Defendhast, as Mr Poole accepts, in
every case assess the claim and the objectivereadan a rational and fair basis. If
the outcome of such an assessment is that thexgdisnce which, as ibutete“might
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93.

94.

reasonably result in a different decision” on tHai@ant’s claim, and that evidence is
to be evaluated, or is likely to be evaluated, by tribunal in a pending country
guidance case, then she should defer removal oinginyidual whose claim would be

affected by that evidence. By “pending”, | mean arech is part-heard, or in which

the tribunal has completed any hearing, but nopyanulgated its determination.

The situation here was not analogous to the fadtsitete Crucially, in my judgment,
while the Defendant acknowledged that the figures divilian casualties had
increased, she was also aware that neither the UNHGr Al, were recommending
stays on forcible removals of failed asylum seeker&fghanistan on account of any
article 15c risk.

This is not a case where, in all the circumstancesnsider that the Defendant acted
unlawfully in deciding to remove the Claimant toghfnistan notwithstanding the
pendency of a country guidance case. This pafetkaim therefore fails.

CONCLUSION

95.

| therefore dismiss this application for judicialvrew. | will hear (or deal in writing
with) submissions about the consequences of tlwagida.



