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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1547 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZQEN
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent
JOHN BLOUNT IN HISCAPACITY ASINDEPENDENT

MERITSREVIEWER
Second Respondent

JUDGE: YATESJ
DATE OF ORDER: 18 APRIL 2012
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant is to pay the first responderass

Note: Entry of orders is dealt with in Rule 39.32 the Federal Court Rules 2011.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1547 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZQEN
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

JOHN BLOUNT INHISCAPACITY ASINDEPENDENT
MERITSREVIEWER
Second Respondent

JUDGE: YATESJ
DATE: 18 APRIL 2012
PLACE: SYDNEY
REASONS FOR JUDGMENT

This is an appeal from a judgment of the Federagistrates Court of Australia (the
Federal Magistrates Court) in which the appellarguccessfully sought review of the second
respondent’s recommendation that the appellantbeotecognised as a person to whom
Australia has protection obligations under the 1@&dnvention relating to the Status of

Refugees, as amended by the 1967 Protocol relatitige Status of Refugees.

Background

The appellant is a citizen of Afghanistan who @t homeland in 1998 together with
his wife and children.He lived in Quetta in Pakistan from that time (&geom a brief time
in Iran for two or three months in 2001) until heived in Australia (via Malaysia and

Indonesia) at Christmas Island on 16 February 23&18n unauthorised boat arrival.

The appellant is an ethnic Hazara and a Shia kuske claims to fear persecution,
generally, by the Taliban due to his ethnicity aelijion. He also claims to fear persecution

from a Pashtun landowner who assumed control ameaio land owned by the appellant in
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Helmand province. In effect, these claims fornteel hases on which the appellant sought to

demonstrate that he was a person to whom Austraigrotection obligations.

The appellant was born in 1957 in Kariz in the sjahreen area of Jaghori district in
Ghazni province. He lived and worked in Jaghoradarmer until 1996. His father owned
land in Jaghori as well as other land in Nar-e-Saear Lashkar Gah in Helmand province
(the Helmand land). The land in Jaghori and thémidad land was divided between the
appellant and his brothers upon their father’stdehbut 18 or 19 years ago.

In 1996 the appellant’s older (step) brother, was then looking after the Helmand
land, went missing when taking wheat from Lashkah@o Kabul via Ghazni City. The
appellant believes that his brother was killed bhg Taliban who knew him from Lashkar
Gah. After his brother's disappearance the appiltaok over responsibility for the
Helmand land (or at least some part of it) untfbit some part of it) was “taken over” in 1998
by a Pashtun who owned adjoining land. During thigdent the appellant says he was
beaten by a worker or workers acting on behalfhef Pashtun landowner. The appellant
subsequently fled to Pakistan after apparentlyéaid that the Pashtun landowner would
pursue and kill him. In an interview on 23 Janu2fil the appellant claimed that the
Pashtun landowner was a member of the Taliban. thit interview, but not at earlier
interviews, the appellant sought to link the landewwith the disappearance of his brother in
1996.

In 2007 the appellant returned to Lashkar Gahttemst to reclaim the Helmand
land. He met considerable bureaucratic oppositide.claims that, in the course of seeking
to reclaim the land, he was threatened. After, thésreturned to Pakistan where he stayed

until leaving for Australia in February 2010.

A Refugee Status Assessment (RSA) was undertakére aappellant’s request. It
was determined that the appellant was not a refagegefined in the 1951 Convention as

amended by the 1967 Protocol. He sought an indlgm¢merits review of the RSA.

Therecommendation of the Independent Merits Reviewer

The Independent Merits Reviewer (IMR) delivered teport on 17 February 2011,
finding that the appellant did not meet the cra@arfor a protection visa under s 36(2) of the
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Migration Act 1958 (Cth) (the Act). The IMR recommended that the #ippé not be

recognised as a person to whom Australia has groteabligations.

The IMR considered, firstly, the appellant’s clatmat he feared persecution in
Afghanistan as an Hazara and a Shia “because HaaadaShias are generally persecuted by
the Taliban”.

The IMR rejected this claim, finding that the neatbefore him was not one where
recourse should be had to a “group determinatiohér& each member of the group is
regarded, prima facie, as a refugee. HoweverMireaccepted that it did not follow that an
Hazara Shia could not be found to be a refugederbasis of that person’s own individual
circumstances and experiences to which that pesssthhicity and religion may be relevant
factors. The IMR therefore turned to the speaficumstances relied upon by the appellant

for his claims.

In this connection the IMR made the following fings:

€)) Helmand is an “overwhelmingly-Pashtun provineeit a Taliban stronghold where

security is poor.

(b) A local Pashtun landowner effectively took otlee appellant’s land in 1998 and an
employee of the landowner threatened and assahlted These events were not
necessarily motivated by the appellant's Hazaraietly. It could have been a
“simple land grab”, given that the appellant’s rtdiguring landholder, an Uzbek, was
involved in a similar event and was also in feath&f Pashtun landowner. The IMR
nevertheless accepted that, in the appellant’s, ¢casenon-Pashtun ethnicity was a
significant factor in the belligerent attitude betPashtun landowner.

(c) The appellant’'s attempt to link his brother'ssagpppearance with the Pashtun

landowner was a fabrication by him in order torsgtben his claims.

(d) Obstacles were placed in the appellant’'s patierwhe attempted to regain the
Helmand land. He was told in blunt terms thataadHazara, he was not entitled to
the land. This led to a heated confrontation wité official involved, in which a
veiled threat to the appellant may have been made.
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(e) The local authorities in Helmand province hdeeied the appellant’s title to the land.
As a consequence, if the appellant were to retarfldlmand to pursue the matter
further, he might face a real chance of harm. his tonnection the appellant’s
ethnicity was *“a significant and essential elemeitthe motivation for these
difficulties”.

() The Pashtun landowner’s suggested past or preéss with the Taliban do not make
any fundamental difference to the appellant’'s situa save to heighten the chance

that he would face harm should he return to Heln@aoslince to pursue his claims.

The IMR concluded (at [92] and [93]) as follows:

These considerations are specific to the situatidthelmand province where the land
in question is situated, where the Pashtun landownejuestion is located, and
where the extent of Pashtun dominance and of weleand security gives rise to
heightened dangers. The reviewer is satisfiedttieggt do not apply to the claimant’s
situation in Afghanistan generally, including irs lmwn home district of Jaghori.

The reviewer does not accept that, the claimaritfs to his land having been
decisively rejected by officials in Helmand, thesR@an landowner in Helmand is
now motivated or able to locate, pursue and tatbet claimant elsewhere in
Afghanistan.

The IMR then turned to consider the appellantitglio return to Afghanistan more
generally. In this connection the IMR found tHa¢ Bippellant could simply return to his own
district of Jaghori where he had lived for mosthes life. The appellant’'s own district of
Jaghori was overwhelmingly populated by Hazarat Washtuns only at the borders of the
district that were, in any event, “controlled byzdea parties”.

The IMR concluded (at [97]) by stating that he was

.. not satisfied that there is a real chance ithd@he particular circumstances the
[appellant] would be targeted in relation to thepdite in Helmand should he return
to his home village or local area in the Hazaratwdied Jaghori district.

The IMR’s reasons record that, in his interviewthwithe appellant on
23 January 2011, he specifically raised the pdgsilaf the appellant returning to his “own
district in Jaghori”. After putting to the appeitathat it appeared (for reasons given by the
IMR) that the Pashtun landowner was simply after abpellant’s land, and after recording
the appellant’s response that the Pashtun landohackia car sales shop in Lashkar Gah in
which he worked during the day selling opium, whierking at night as a Taliban
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commander (an assertion which the IMR found to lighly unlikely”), the IMR recorded
(at [44)):

The reviewer asked the [appellant] how this wouldseg a problem for him
elsewhere, for example in Jaghori. The [appellesti]ied that of course it would be
dangerous for him even in Jaghori, wherever he goesnan will find and kill him.
The Pashtun does not have documents of ownershipegdand in his own name and
that is why he wants to kill the [appellant]. Thesan then tear up all the documents
and can own the land. The reviewer asked whyisitclkaim to the land had already
been rejected, the Pashtun would need to kill hithe [appellant] replied that the
Pashtun would feel comfortable and secure if he kilded. Also as a Taliban he
believes he will earn merit by killing a Hazara &hi

Later the IMR recorded (at [46]):

The reviewer acknowledged that Lashkar Gah is #pmtal of Helmand province
which is 92% Pashtun and is said to be a Talibeonghold where fighting has
continued. Nar-e-Saraj is nearby and adjoins thieict of Lashkar Gah. However,
with regard to the [appellant’'s] own district ofgb@ri there is a good deal of
evidence that the Taliban is not strong within ¢h&trict but only on the borders.
Material concerning the situation in Jaghori wastpuhe [appellant], including the
fact that is it controlled by Hazara parties. CQoyimformation indicating that there
is a frequently used safe route between JaghoriGivazni City was also put to the
[appellant].

The appellant’s response was that his situatiaraghori would be “much worse than
the situation in this detention camp where evenghs provided for him” and that, “(i)n
Jaghori he has nothing”. The appellant also daatl &s soon as he travelled outside Jaghori
he would be “in danger”. In this connection the@afant said that it was not the insecurity of
the roads, but the fact that the Pashtun landowrgard kill him should he go outside
Jaghori. The appellant said that he was sureth®tPashtun landowner would identify,
target and kill him “anywhere” that he (the appef)ayoes in Afghanistan.

Having considered the appellant’s ability to ratio Helmand or Jaghori the IMR
then went on to consider, separately, the quesiforelocation. The IMR considered this
guestion specifically with respect to Kabul as dagke urban centre”. He posed the question
of relocation in the following terms:

The remaining issue is whether relocation woulddasonable: would the conditions

in a proposed area of relocation be so unaccepthblethe claimant would be

constrained to return to the area where he facehaamce of persecution (i.e.
Helmand)?
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After noting the large Hazara community in Kalthke appellant’'s experience living
and working in a busy urban environment, and variother observations drawn from a
number of sources, the IMR determined that thditptaf the circumstances were not such
that the appellant would be unable to live in Kabot might therefore be constrained to
return to Helmand. Thus the IMR found that relaoatwithin Afghanistan to Kabul was

both a relevant and reasonable option for the eatm

The IMR raised the question of relocation to Kalouthe course of the appellant’s
interview on 23 January 2011. The appellant'sa@asp was that he was not in a position to
reject the information that had been put to hirthet regard. He said, however, that he knew
“his own situation and fears for his life”. He dahat if he could live in Afghanistan he

would do so; but he could not live in either Afgistan or Pakistan.

The IMR’s reasons record that he undertook to idensany further material or
submissions that the appellant might wish to makkese submissions were to be provided
by no later than 9 February 2011. At the time led tnterview on 23 January 2011, the
appellant’s adviser indicated that he did not @odite that any further submission would be
forthcoming. The IMR’s reasons record that, intfao further submissions or other material

were provided by the appellant.

The decision of the Federal M agistrates Court

The appellant’'s further amended application in Heeleral Magistrates Court listed
four grounds on which he asserted the IMR’s denisias affected by legal error. Two of
those grounds (relating to the IMR’s alleged faltw take into account the full extent of the
appellant’s family unit and to bring certain infation to the appellant’s attention) were
dismissed and are not relevant to this appeal. tiMoegrounds relevant to this appeal are
that:

1. The [IMR] failed to ask the correct question relation to relocation in

recommending that the [appellant] was not a petsavhom Australia owed
protection.

4. The [IMR] asked himself the wrong question toaadade that the [appellant]
could return to Jaghori as if this was not a rdiocafrom a place of a well
founded fear of persecution.
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After considering relevant authorities the presigdiFederal Magistrate concluded that
the first ground had been made out. In this cotmedis Honour noted that the test of
relocation is one of reasonableness in the sengwaaticality and that the IMR erred in
asking the question whether the conditions in theppsed area of relocation were so
unacceptable that the claimant would be constrainedturn to an area from where he faced
a chance of persecution. His Honour noted, howekat the IMR considered the appellant’s

relocation in Kabul only as an alternative to legirn to Jaghori.

The presiding Federal Magistrate reasoned thain up close reading, the fourth
ground relied upon by the appellant was effectialyimpermissible challenge to the IMR’s
finding of fact that Jaghori was the appellant'smigodistrict. His Honour expressed the
view, for the reasons he gave, that this finding wpen to be made by the IMR in any event.
This finding constituted an alternative and indefsrt ground for affirming the IMR’s
decision: ZMCD v Minister for Immigration and Citizenship (2009) 174 FCR 415 at [122].
His Honour therefore dismissed the application.

The appeal
The appellant relies on three grounds of appeahis Court (a further two were
abandoned). The relevant grounds are as follows:

The [Federal Magistrates Court] erred in failingfita that the recommendation of
the [IMR] was affected by legal error by:

1. Wrongly construing the fourth ground of the Rert Amended Application as
one to be read as a question of fact;

2. Misconceiving and misapplying the concepts @fféshome district” and “return
to safe home district”;

3. Wrongly treating the question of return to Jaghe foreclosing any requirement
to consider whether the appellant was in any sdosated in the place of
persecution.

As the appeal came to be argued by counsel onflbahthe appellant, these three
grounds represent different facets of the one aegmnamely that the question of the
appellant’s return to Jaghori was really one obecation, nor merely of return, and that the

IMR failed to consider the reasonableness of thlatcation.
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A number of related submissions were also advarmetly, including that the
appellant had not lived in Jaghori for 14 yearst the no longer had immediate family in
Jaghori, and that when he went back to Afghanista@a short time in 2007 he had gone to
Helmand rather than Jaghori. The last matter lglaatated to the appellant’s attempt to
reclaim the Helmand land from the Pashtun landownercontext, these submissions must
be taken as being directed to the question of #wsanableness of the appellant’s

“relocation” to Jaghori.

Consideration

The question of relocation arises when a clainfantefugee status, having a well-
founded fear of persecution in his or her homeamgcan nevertheless avail himself or
herself of real protection elsewhere within thatspa’s country of nationalityRandhawa v
Minister for Immigration, Local Government and Ethnic Affairs (1994) 52 FCR 437 per
Black CJ at 440-441; Whitlam J agreeing at 453. thiose circumstances, subject to the
reasonableness of relocation, the claimant is ricfagee” for the purposes of Article 1A(2)

of the 1951 Convention, as amended.

This notion, referred to variously as “the relo@atprinciple”, “the internal protection
principle” and “the internal flight alternative” ngongst other descriptions, was discussed in
SZATV v Minister for Immigration and Citizenship (2007) 233 CLR 18. In that case the
plurality (Gummow, Hayne and Crennan JJ, with whomthis topic, Callinan J agreed) said
(at [19]) that the matter of relocation finds itage in the Convention definition of “refugee”
by the process of reasoning adopted by Lord Bingb&@ornhill in Januzi v Secretary of
Sate for Home Department [2006] 2 AC 426.

In that case his Lordship (at [7]) said:

The Refugee Convention does not expressly addnessituation at issue in these
appeals where, within the country of his natiogakt person has a well-founded fear
of persecution at place A, where he lived, but atoplace B, where (it is said) he
could reasonably be expected to relocate. Busithvation may fairly be said to be
covered by the causative condition to which refeeemas been made: for if a person
IS outside the country of his nationality becausehhs chosen to leave that country
and seek asylum in a foreign country, rather thamenio a place of relocation within
his own country where he would have no well-fountisd of persecution, where the
protection of his country would be available to ranmd where he could reasonably be
expected to relocate, it can properly be said ltleais not outside the country of his
nationality owing to a well-founded fear of beingrgecuted for a Convention
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reason. Although described by a number of differaames this relocation
alternative has not been recognised for a numbeyeairs, at any rate since
publication of para 91 of the UNHCR Handbook ondedures and Criteria for
Determining Refugee Status under the 1951 Converdiod the 1967 Protocol
relating to the Status of Refugees in 1979:

“The fear of being persecuted need not alwaysneixte thewhole territory

of the refugee’s country of nationality. Thus thrac clashes or in cases of
grave disturbances involving civil war conditioqersecution of a specific
ethnic or national group may occur in only one mdirthe country. In such
situations, a person will not be excluded from gefel status merely because
he could have sought refuge in another part ostimee country, if under all
the circumstances it would not have been reasonalarpect him to do so.”

The corollary of this proposition, as is acceptsdthat a person will be excluded
from refugee status if under all the circumstaritegould be reasonable to expect
him to seek refuge in another part of the same tepun

The principle requires, as the above passage melkes, that the relocation be
reasonable. IRandhawa Black CJ (at 442) referred to reasonablenes$iisncontext, as “a
practical matter” that extends beyond physicalioaricial barriers. In this connection his
Honour quoted the following passage from page I32rofessor Hathaway’s workhe Law
of Refugee Satus (Butterworths, 1991):

The logic of the internal protection principle musbwever, be recognised to flow

from the absence of a need for asylum abroad. duldhbe restricted in its

application for persons who cgenuinely access domestic protection, and for whom

the reality of protection isneaningful. In situations where, for example, financial,

logistical, or other barriers prevent the claim@om reaching internal safety; where

the quality of internal protection fails to meetslwanorms of civil, political, and

socio-economic human rights; or where internal tgafe otherwise illusory or

unpredictable, state accountability for the harnesgablished and refugee status is
appropriately recognized.

In SZATV the plurality (at [24]) said:

What is “reasonable”, in the sense of “practicapietist depend upon the particular
circumstances of the applicant for refugee stahasthe impact upon that person of
relocation of the place of residence within thertopof nationality.

Their Honours went on to observe, however, that@onvention is concerned with
persecution in the defined sense and not with divdonditions more broadly. Apart from
persecution, the Convention is not directed, fanegle, to “differential living standards in
various areas of the country of nationality, wheth#ributable to climatic, economic or

political conditions”: see at [25].
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Lord Bingham’s reference ianuz to a claimant’'s well-founded fear of persecution
at a place “where he lived” was seized upon byaibygellant’s counsel in oral submissions to
advance an argument to the effect that the notiorlocation, and hence the requirement of
“reasonableness”, always arises if the place ofirmetis different from the place of
persecution. This argument was developed in theviaig way: (a) the appellant lived in
Helmand province where he had a well-founded fégvensecution; (b) the IMR reasoned
that the appellant could be returned to Jaghotiidisn Ghazni province; (c) even though the
IMR had found that Jaghori was the appellant’'s dvame district, it was nevertheless
necessary for the IMR to consider whether it wasasonable” for the appellant to return
there; (d) the IMR did not consider that questibreasonableness.

The authorities brought to my attention in whi¢le trelocation principle has been
discussed all seem to proceed on the basis thatatedn arises when the claimant’'s well-
founded fear of persecution is with respect toaglthat can be described as the claimant’s
own home region and that the option of relocatisrome directed to an area within the
country of nationality that cannot be describedhesclaimant’'s own home region. It is in
this context that the specific requirement of “eebleness” has come into play. This
position is exemplified, for example, Randhawa and SZATV (and the cases referred to
therein), as well as ifanuz. In each case the question was whether it wa®nadle for the
claimant to be relocated to a place within the tgumf nationality that was not the

claimant’s home region.

In Fadil Dyli v Secretary of Sate for the Home Department [2000] Imm AR 652 the
rationale for, and application of, the “relocatipmnciple” were discussed by the Immigration
Appeal Tribunal in the United Kingdom in the followg terms:

32. It may be assumed that a person who fearsqueize will seek protection
within his own country first. The signatories teetConvention expect him
to, because his own country has obligations to hnising out of his
citizenship or residence: it is only if his own oty fails him that the
surrogate protection of the international commuistgngaged through the
medium of the Convention. Thus arises the notiofinternal flight”. By
the time a person’s status as a refugee comes tormdered, however,
internal flight is no longer a possibility. Theathant is already outside the
country of his nationality or former habitual residte. But the principle
remains. He is not entitled to be considered $umee merely because he
has a well-founded fear of persecution in some glhis own country, if
there are other parts of that country where he dvdog safe from
persecution.
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33. A person cannot be removed to a place wheiie herisk of persecution.
But if he is at risk of persecution in his own hoarea, he can be expected,
on return to his own country, to live in a diffetemea, in order to avoid the
risk. There will then be no breach of the Conwamin returning him to his
own country, despite the risk of persecution irt pdit. At this point two
further factors enter the equation. The firsthatt even if there is a safe
area, he cannot properly be returned to his owmtcpuf he cannot reach
the safe area, or if he cannot do so without baingsk of persecution on
the way there — either immediately on arrival orhism subsequent journey
within the country. Secondly, he cannot be retdrifiehe safe area is one
in which it would be unreasonable or unduly harstexpect him to live.
This is the factor described by Brooke LJ as teingethe definition of a
refugee “with a small amount of humanityKdranakaran v Secretary of
Sate for the Home Department [2000] Imm AR 271 at 279).

34. Thus the expectation of internal flight is sBotmed into a rule of internal
relocation: on return to his own country a pers@y mave to live in an area
that is different from his own home area. It iswever, important to
remember the origins of the rule. The questiomt&rnal flight only arises
when a claimant has a well-founded fear of persmeunh his own home
area. If he has no such fear there, the posgibilft his movement
elsewhere simply does not arise. He is not a egfudf, on the other hand,
he has such a fear in his own home area, he maydfegee: but only if he
can show that there is no other part of his owmtguvhere he would be
safe, which he can reach in safety, and where uldvibe reasonable (that is
to say, not unduly harsh) to expect him to live. pArson who has
discharged the positive burden of showing thasha risk of persecution in
his own area has still to establish that intereédaation is not feasible in
his case.

35. The concepts of reasonableness and undue kasshave to deal with a
person who will have to move to an area that hageen his home. No
questions of unreasonableness or undue harshrnissdfahe claimant has
no well-founded fear of persecution in his own areghat is so even if
there are other areas of his country where he rhigh such a fear. Such a
person will be a refugee only if he cannot reachduwn area without being
at risk of persecution on the way.

In Gardi v Secretary of State for the Home Department [2002] 1 WLR 2755 Keene LJ
(with whom Sir Martin Nourse and Ward LJ agreed)eted (at [27]-[28]) as accurate the
statement irDyli that the question of internal flight only ariseBem a claimant has a well-
founded fear of persecution in his own home af®ee als€Canaj v Secretary of Sate for the
Home Department [2001] INLR 342 at [28]-[32] per Simon Brown LJ iflv whom Chadwick
and Longmore LJJ agreed) where his Lordship pasedjtiestion: Why ever should it be
“unduly harsh” [unreasonable] to expect a claim@anteturn to live in his own home area
once it is accepted that it is safe for him to d®@ s
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| propose to apply the statement of principldRamdhawa by Black CJ (at 440-441)
which plainly proceeds on the basis that the reioogorinciple concerns relocation from a
claimant’s home region to another place in thenatait’'s country of nationality that is not the
claimant’'s home region. This position is supporgdthe United Kingdom authorities to
which | have referred. In proceeding on this basi® not think that the reference in the
cases to “home region” or “home area” (or similapressions) is to be given a narrow or
restrictive meaning to refer, for example, onlythie place where the claimant happens to be
living at the time of the feared persecution, ocatth “home region” or “home area” is
necessarily limited to one location if similar aswbstantial ties exist at another location that
would also appropriately characterise that locatisra “home region” or “home area” of the
claimant. Whether such ties exist and whether réicpdar location can be appropriately

characterised as a “home region” or “home areahzatters of fact.

The respondent Minister relied on these autharibefore the Federal Magistrates
Court and on this appeal to submit that, in thesgmé case, the relocation principle has no
relevant application because the IMR had found: tf@t Jaghori was the appellant's own

home district and that (b) the appellant had nd-feeinded fear of persecution in that place.

This submission found favour with the presidingl&@l Magistrate. His Honour’s
acceptance that the relocation principle had nevegit application so far as the appellant’s
return to Jaghori was concerned no doubt led himotwlude that the fourth ground of the
application was, in substance, an impermissibldleige to the IMR’s factual finding that
Jaghori remained the appellant’'s home districiminot persuaded that the presiding Federal
Magistrate erred in that regard. The premise effturth ground in the application before
his Honour was that the appellant’s return to Jaglias an issue of relocation, not merely
one of return. However, the appellant’s returdaghori would only be an issue of relocation
if, contrary to the IMR’s finding, Jaghori was nibte appellant's home district. Thus the
appellant’s attempt to demonstrate that the IMRaby failing to treat the issue of his return
to Jaghori as one of relocation depended criticatlythe appellant also demonstrating that
the IMR erred in finding that Jaghori was the algmgls home district. Indeed, the
particulars to the fourth ground are explicit itriauting error to the IMR on the basis that
“any move by the [appellant] to Jaghori would net & return to his home district but a
relocation from Helmand ...”. At its core, therefptiee fourth ground challenged the IMR’s
finding that Jaghori was properly to be regardedthes appellant's home district. This
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conclusion is fatal to the appellant's appeal. esence his fourth ground impermissibly

sought a merits review of the IMR’s factual finding

Quite apart from this conclusion, | am not peradathat the IMR did not, in any
event, consider the reasonableness of the appsllatarn to Jaghori in light of the matters
that the appellant chose to put before the IMBhat tegard.

In this connection | have already noted that thiR Ispecifically raised with the
appellant the possibility of his return to Jaghand the appellant's response to that
possibility. | have also noted that the IMR spieaity undertook to consider any further
material or submissions provided by the appelldwd. further submissions or other material
were provided in response to the IMR’s implicititation.

In Randhawa Black CJ (at 443) observed that the extent ofasd®-maker’s task in
considering a true question of relocation will begely determined by the case sought to be
made by the claimant. I8ZMCD the Full Court (at [124]) said that the answerthe
guestion whether relocation is practicable “depamusn the framework set by the particular
objections raised to relocation”.

Here the appellant did not advance, as mattetsetoonsidered by the IMR, those
matters raised by way of argument in the presep¢alpas relevant considerations to be taken
into account on the question of reasonableness) twmigh the question of the appellant’s
return to Jaghori had been squarely raised atithe of interview, accompanied by an
invitation to the appellant to provide further sussions and material. The IMR was left
with only the matters that the appellant had thiecwerl before him concerning his situation.
The IMR’s reasons plainly show that he considehedé¢ matters, as well as the fact that the
appellant was born and had lived in Jaghori forapmately 40 years, where he worked on
the family farm, and that his association with Haird province was only for about 18
months when the events concerning the Pashtunwarefococcurred. In the present case the
appellant advanced as the principal objection ® return to Jaghori his concerns about
security from harm by the Pashtun landowner. THR fejected those concerns, as a matter
of fact, insofar as the appellant said that he dawit be safe in Jaghori.
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Disposition
For these reasons | am not satisfied that thellappéas demonstrated error on the
part of the Federal Magistrates Court in dismissimg application to review the

recommendation of the IMR. It follows that the appmust be dismissed. The appellant is

to pay the first respondent’s costs.

| certify that the preceding forty-five
(45) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Yates.

Associate:

Dated: 18 April 2012



