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Lord Justice Laws:

INTRODUCTION

1.

In these two appeals we are principally concernéll the question, which is the
applicable immigration rule in circumstances whiaraily members seek entry to the
United Kingdom to join a person who had been retsmghas a refugee here, but later
acquired British citizenship. The Entry Clearai@féicers (the ECOs — appellant in
one appeal, respondent in the other) contend hligaptospective entrant must satisfy
the ordinary rules dealing with applications by flgnmembers, notably paragraphs
281 (spouses and civil partners) and 297 (childoérthe current Rules contained in
House of Commons Paper 395 (HC 395). The app8dast| shall call those seeking
entry) contend by contrast that their cases fallea@onsidered under the rules dealing
with applications to join relatives in this countho have been granted asylum here,
notably paragraphs 352A (spouses and civil pariraerg 352D (children) of HC 395.
The distinction between the two sets of rules mattecause a person entitled to
apply under paragraph 352A or 352D does not havenéet the requirements
concerning maintenance and accommodation imposeaitagraphs 281 and 297.

THE FACTS

2.

| will first outline the relevant facts. In appead. 0831 the applicant, DL, is the
respondent: the appeal is brought by the ECO ettoRa. DL was born on 25
December 1988 in the Democratic Republic of theg@onAt some point the family
went to South Africa. DL’s father came to the ditkKingdom in 1993 and was
granted refugee status in May 1999. Since thensDhother and siblings have all
come to the United Kingdom.

DL has twice been granted an entry clearance ter ¢hé United Kingdom, but did

not take advantage of it on either occasion. Tis¢ time was in his infancy when he
was in care in South Africa. The second time wag dlay 2002. He was, however,
arrested at about that time (in South Africa) andsgquently convicted of indecent
assault, committed by the non-consensual anal ioet of another male. He was
sentenced to three years imprisonment with one sespended for four years. Had
the offence been committed in the United Kingdorh,vilbuld have been liable to a
term of imprisonment exceeding twelve monthsad Wwhose relevance will be clear
in due course. He was released from prison orbruiaey 2005.

Meanwhile his father had applied for and in 2004rbgranted British citizenship
under s.6 of the British Nationality Act 1981. @#4 June 2005 DL applied for entry
clearance to join his father. The application wefised on 18 May 2006. DL
appealed, and on 3 July 2007 Immigration Judge f@dicallowed his appeal. The
ECO sought a reconsideration, which was orderedSewior Immigration Judge
Chalkley on 20 July 2007. On 25 January 2008 Sdfher found that there had been
an error of law perpetrated by 1J Goldfarb, buteréwless he also allowed DL'’s
appeal. Both 1J Goldfarb and SI1J Mather proceeantethe footing that the applicable
rule was 352D — one of the asylum rules rather thae of the ordinary family
member rules. The difference between them waslidh@bldfarb went on the basis
that another rule, paragraph 320(18), was alsoaate Paragraph 320(18), as | shall
show, allows entry to the United Kingdom to be seftl where the applicant has been
convicted of an offence which if committed in thenitéd Kingdom would be
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punishable by a sentence of imprisonment of twehasmths or more. Although 1J

Goldfarb held that 320(18) was as it were engagde, concluded that on the
particular facts it ought not to debar the applisapntry despite his conviction for
indecent assault in South Africa. SIJ Mather, bytrast, held that on the proper
construction of the rules, 320(18) had no relevawbatever to a claim to enter
advanced under 352D: and so could not in any elantDL’s entry. On 17 May

2008 on consideration of the papers Buxton LJ gamermission to appeal to this
court to the ECO, who sought to contend that th@iegible rule in DL’s case was not
352D at all, but 297.

In appeal no. 0687 the first appellant is ZN, wafdsrar Naimi to whom | will refer
as the sponsor. They were married in Afghanistad979 and have six children
(born between 1985 and 1998) who are the secomdenth appellants. The family
went to Pakistan in about 1999 where they haveneei® family members. The
sponsor came to the United Kingdom in August 199@l on 13 December 2001 was
granted refugee status and indefinite leave to iem®n 22 March 2005 he was
granted British citizenship.

After earlier applications and proceedings which dae reason or another came to
nothing, on 15 October 2005 applications for estearance to join the sponsor were
made by ZN and the children, of whom the two eldeste by now 20 and 18. At
length these were dealt with and on 7 July 200@ised, on the basis that the
applicants could not meet the accommodation andnter@nce requirements
respectively imposed by paragraph 281(iv) and (g 397(iv) and (v) of HC 395.
Claims advanced under Article 8 of the Europeanv€nton on Human Rights
(ECHR) were also refused. The applicants appealdeir appeals were dismissed
by 13 Wiseman on 24 July 2007. Reconsideration erdsred, but on 8 February
2008 S1J Eshun held that there was no error ofilalW Wiseman'’s decision which
accordingly stood. On 17 May 2008, on considenaitd the papers Buxton LJ
granted permission to appeal to this court to thglieants. He directed that cases
0687 and 0831 should be heard together, and indastis observed, “[t]he issue as to
the extent of rules 352A and 352D is important dhed subject of conflicting
decisions, and should be resolved by the Courtpifeal”.

THE CONVENTIONS, THE IMMIGRATION RULES, AND THE DIRECTIVES

7.

Before identifying the issues more precisely itlwilake for clarity if at this stage |
set out or summarise the principal legal materials.

Article 1A(2) of the 1951 United Nations Convention the Status of Refugees
defines a refugee as a person who:

“...owing to a well-founded fear of being persecutknl
reasons of race, religion, nationality, membersifiparticular
social group or political opinion, is outside theuatry of his
nationality and is unable or, owing to such feamumnwilling to
avail himself of the protection of that country”.

Article 1C provides:
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“This Convention shall cease to apply to any perfaling
under the terms of section A if...

(3) He has acquired a new nationality, and enjbgsorotection
of the country of his new nationality”.

| should also set out ECHR Article 8:

“1. Everyone has the right to respect for his gieévand family
life, his home and his correspondence.

2. There shall be no interference by a public awity with the
exercise of this right except such as is in acamwdawith the
law and is necessary in a democratic society inrttexests of
national security, public safety or the economidliveing of
the country, for the prevention of disorder or ajnior the
protection of health or morals, or for the protewstof the rights
and freedoms of others.”

9. Next, the Immigration Rules. They are divided ititateen Parts. Part 1 contains
general provisions regarding leave to enter or nemmethe UK. Parts 2 to 8 lay down
specific rules for considering applications fordedo enter or remain for a variety of
purposes. Part 9 sets out general grounds forefasal of entry clearance, leave to
enter, and variation of leave to enter or remaithaUnited Kingdom. Part 10 deals
with registration with the police. Part 11, 11AdahlB are together entitled Asylum
and Humanitarian Protection. Part 12 relates feals. Finally Part 13 is concerned
with removal. What | have called the ordinary rutdsaling with applications by
family members are to be found in Part 8. Amortgesm paragraph 281 (as it stood
at the material time) provides:

“281. The requirements to be met by a person sgdkave to
enter the United Kingdom with a view to settlemast the
spouse [or civil partner] of a person present agttlesl in the
United Kingdom or who is on the same occasion being
admitted for settlement are that:

() (@) the applicant is married to [or the civianner of] a
person present and settled in the United Kingdomwlw is
on the same occasion being admitted for settlemant

(b) the applicant is married to [or the civil peet of] a
person who has a right of abode in the United Hamy or
indefinite leave to enter or remain in the Unit€sthgdom
and is on the same occasion seeking admissidrettited
Kingdom for the purposes of settlement and thégsawere
married [or formed a civil partnership at leasyelrs ago],
since which time they have been living togethetsiole the
United Kingdom; and

(i) the parties to the marriage or civil partnepsihave
met; and
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(i) each of the parties intends to live permahentth the
other as his or her spouse [or civil partner] drerharriage [or
civil partnership] is subsisting; and

(iv) there will be adequate accommodation for tlaetips
and any dependants without recourse to public fumds
accommodation which they own or occupy exclusiveipd

(v) the parties will be able to maintain themselaad any
dependants adequately without recourse to pubtidsu and

(vi) the applicant hold a valid United Kingdom entr
clearance for entry in this capacity.”

Paragraph 297 provides:

“297. The requirements to be met by a person sgekin
indefinite leave to enter the United Kingdom as ¢thdd of a
parent, parents or a relative present and settledeing
admitted for settlement in the United Kingdom drat the:

(i) is seeking leave to enter to accompany or jgiparent,
parents or a relative in one of the following cirstances:

(@) both parents are present and settled in theetni
Kingdom; or

(b) both parents are being admitted on the sancasomn
for settlement; or

(c) one parent is present and settled in the Udnite
Kingdom and the other is being admitted on the esam
occasion for settlement; or

(d) one parent is present and settled in the Wdnite
Kingdom or being admitted on the same occasion for
settlement and the other parent is dead; or

(e) one parent is present and settled in thatedn
Kingdom or being admitted on the same occasion for
settlement and has had sole responsibility for dhidd’s
upbringing; or

(f) one parent or relative is present and settieithé United
Kingdom or being admitted on the same occasion for
settlement and there are serious and compellinglyfaon
other considerations which make exclusion of thédch
undesirable and suitable arrangements have bede foa
the child’s care; and

(ii) is under the age of 18; and
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(i) is not leading an independent life, is unniredrand is not a
civil partner, and has not formed an independemtilfaunit;
and

(iv) can, and will, be accommodated adequatelyheygarents
or relative the child is seeking to join withoutoeirse to public
funds in accommodation which the parent, parenteelative
the child is seeking to join, own or occupy exchady; and

(v) can, and will, be maintained adequately by gerent,
parents, or relative the child is seeking to jewthout recourse
to public funds; and

(vi) holds a valid United Kingdom entry clearance éntry in
this capacity”.

10. The rules dealing with applications to join relasowho have been granted asylum
here are to be found in Part 11. Among them iagraph 352A which at the material
time provided:

“352A. The requirements to be met by a personisgdkave
to enter or remain in the United Kingdom as theusgo[or a
civil partner] of a refugee are that:

(i) the applicant is married to [or the civil paet of] a person
granted asylum in the United Kingdom; and

(i) the marriage [or civil partnership] did notkea place after
the person granted asylum left the country of hasmer
habitual residence in order to seek asylum; and

(i) the applicant would not be excluded from mrction by
virtue of article 1F of the United National Convent and
Protocol relating to the Status of Refugees if leeamo seek
asylum in his own right; and

(iv) each of the parties intends to live permanemilth the
other as his or her spouse or civil partner andntleriage or
civil partnership is subsisting; and

(v) if seeking leave to enter, the applicant hadglid United
Kingdom entry clearance for entry in this capacity”

Paragraph 352D provides:

“352D. The requirements to be met by a personisgdkave
to enter or remain in the United Kingdom in orderjain or
remain with the parent who has been granted asytuiie
United Kingdom are that the applicant:

(i) is the child of a parent who has been gramggdum in the
United Kingdom, and
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(i) is under the age of 18, and

(i) is not leading an independent life, is unniredrand is not a
civil partner, and has not formed an independemtilfaunit;
and

(iv) was part of the family unit of the person gethasylum at
the time that the person granted asylum left thentty of his
habitual residence in order to seek asylum; and

(v) would not be excluded from protection by virtokearticle
1F of the United Nations Convention and Protoctdtieg to
the Status of Refugees if he were to seek asylumsrown
right; and

(vi) if seeking leave to enter, holds a valid Udit&ingdom
entry clearance for entry in this capacity”.

For reasons which will appear | should also setloaiterms of paragraph 352E:

“352E. Limited leave to enter the United Kingdomtlas child
of a refugee may be granted provided a valid Unikedydom
entry clearance for entry in this capacity is prasth to the
Immigration Officer on arrival. Limited leave tomain in the
United Kingdom as the child of a refugee may bentga
provided the Secretary of State is satisfied thatheof the
requirements of paragraph 352D (i) - (v) are met.”

11. Paragraph 320(18), which is relevant to DL’s casagpeal no. 0831, appears in Part
9 of the Rules. Part 9 is headed “General grododthe refusal of entry clearance,
leave to enter or variation of leave to enter onam in the United Kingdom”. |
should read the following excerpts from Rule 320:

“Refusal of entry clearance or leave to enter theitdd
Kingdom

320. In addition to the grounds of refusal of grilearance or
leave to enter set out in Parts 2-8 of these Rutée. following
grounds for the refusal of entry clearance or leaveenter

apply:

Grounds on which entry clearance or leave to ehtUnited
Kingdom should normally be refused

(1) the fact that entry is being sought for apwmse not
covered by these Rules;

(18) save where the Immigration Officer is satdfiehat
admission would be justified for strong compassiemaasons,
conviction in any country including the United Kolgm of an
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offence which, if committed in the United Kingdonms

punishable with imprisonment for a term of 12 maentin any
greater punishment or, if committed outside the té&thi
Kingdom, would be so punishable if the conduct titutsng

the offence had occurred in the United Kingdom;

(19) where, from information available to the Immatjon
Officer, it seems right to refuse leave to entertlo& ground
that exclusion from the United Kingdom is conducieethe
public good; if, for example, in the light of theharacter,
conduct or associations of the person seeking leaeater it is
undesirable to given him leave to enter”.

12.  Lastly before coming to the issues | should refetwio European Directives which
are relied on (as | will explain) by the applicamsappeal no. 0687. They are
Directive 2004/83/EC (“the Refugee Qualification ré&utive”) and Directive
2005/85/EC on minimum procedural standards. A samgnwill suffice. Article
11(1)(c) of the Refugee Qualification Directive fleeting Article 1C(3) of the
Refugee Convention, contemplates that a persoh cede to be a refugee if he has
acquired a new nationality and enjoys the protectid the country of his new
nationality. Article 38(1) of Directive 2005/85/E@quires that Member States
ensure (among other things) that written noticegigen when “the competent
authority is considering withdrawing the refugeatiss of a third country national”.
However Article 38(4) allows Member States to detegfrom Article 38(1) if they
decide that “the refugee status shall lapse byitasase of cessation in accordance
with Article 11(1)(a) — (d) of [the Refugee Quatdition Directive]...”

13. The Refugee Qualification Directive was implementedthe United Kingdom in
October 2006 by the Refugee or Person in Need tdrriational Protection
(Qualification) Regulations 2006 and by changesh® Immigration Rules. Thus
paragraph 339A(iii) of the Rules now provided tlagrant of asylum would be
“revoked or not renewed” if the Secretary of States satisfied that the subject had
acquired a new nationality and enjoyed the pratectf the country in question.
Paragraph 339BA provided for written notice to beeg where the Secretary of State
is considering revoking refugee status.

THE ISSUES IDENTIFIED
14.  There is an agreed list of issues, as follows Yeh&lightly adapted the text):
“Issues common to both appeals

1. (&) Is a person who is outside his country i and
recognised as a refugee, and who has subsequetitato
recognition taken on the nationality of the hostirdoy, still a
refugee within the meaning of the 1951 Geneva Cathwe on
the Status of Refugees?

(b) If such a person does cease to be a refuges, lois
refugee status cease only following a proceduratess, or
automatically by operation of law?
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15.

2. What is the effect, if any, of Directives 20@VBC and
2005/85/EC on these cases?

3. Do paragraphs 352A (relating to spouses) an® 3blating
to dependant children) apply to a person who wesg@sed as
a refugee and is now a British citizen?

Issues relating to DL only

4. If Part 11 of the Immigration Rules applies, ¢he ECO
rely upon Part 9 of the Immigration Rules (gengralunds for
refusal of entry clearance) in considering an apapilon for
entry clearance made under Part 11?

5. If yes, does Article 8 nevertheless compel decdght
outcome in this case?

Issue relating to ZN only

6. Did the Tribunal err in law in their assessmenfAdiicle 8
in ZN’'s case?”

Some of these issues could be more clearly artexilalssues (1)(b) and (2) march
together — the Directives referred to in (2) anel $a constitute a procedural process
such as is mentioned in (1)(b). Furthermore, iipremise of Issue (3) that the
sponsor for the purpose of paragraphs 352A/D hash time his dependants apply
for entry under either paragraph) lost his refugga¢us by virtue of his acquisition of
British nationality: Issue (3) is concerned withetproper interpretation of those
paragraphs, and asks whether they apply in theafassponsor who has historically
been granted asylum in the United Kingdom, but by time of his dependants’
application has lost his refugee status (in thgeday virtue of his British nationality,
but it might be for other reasons).

THE COMMON ISSUES CONSIDERED

16.

The ECOs’ case, advanced by Miss Broadfoot of calums in essence very simple.
It is said that (1) paragraphs 352A and 352D havapplication to a person who was
previously recognised as a refugee but has singpairad British citizenship, because
in their natural and ordinary meaning they contetglthat the United Kingdom
sponsor should be a refugee, within the meanirriidle 1A(2) of the 1951 Refugee
Convention, at the time when his spouse or chigkseo join him here pursuant to
either of those paragraphs; (2) a person who weaste refugee status in the United
Kingdom, but later acquires British citizenshiperéby loses that status automatically
by force of Article 1C(3) of the Refugee Conventi¢d) Directives 2004/83/EC and
2005/85/EC have no effect relevant to these cgg¢son the facts, the sponsor in
each case (DL'’s father in appeal no. 0831, IsramNan appeal no. 0687) thus lost
his refugee status upon acquiring British citizépsdt a time before the applicants
sought to enter the United Kingdom; (5) accordinghe applicants had no claim to
enter pursuant to 352A/352D but were confined edfdinary family member rules,
paragraphs 281 and 297, and were therefore sutgetitose rules’ requirements
concerning maintenance and accommodation.
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17.

Of these propositions (1) obviously representsBE®s’ answer to Issue (3) above,
proposition (2) addresses Issue (1), and propos{8dIssue (2). Propositions (4) and
(5) apply the earlier propositions to the factsfintl it convenient to deal with the
points in the same order. | will consider Issu&s (5) and (6), relating to individual
applicants, at the end.

Issue (3): HC395 Paragraphs 352A and 352D: MustSpensor Enjoy Refugee Status at the
Time his Spouse/Child Seeks to Join Him under tie”R

18.

19.

20.

21.

22.

On this issue, it seems to me that as a matteranfjuage Miss Broadfoot's
submission (proposition (1) above) is correct. dpening words of paragraph 352A
— “seeking leave to enter... as the spouse...refumee” — import that the sponsor is
currently a refugee. Compare 352E: “Limited leave to entempain in] the United
Kingdom as the child of a refugee...”. The refeemto “refugee” are references to a
current status. It is true that paragraph 352Dandgferent formulation: “...in order
to join or remain with the parent who has been @g@asylum...”. However this is a
familiar use of the perfect tense, to denote @ sibaffairs which arose in the past but
is still continuing. It is in contrast to the asiror past historic tense, which denotes a
past state of affairs which has come to an endng2oe “It rained last night” with “It
has been raining since last night”.

This use of the perfect tense is confirmed in thetext of this case by a further
consideration. It is apparent from Article 1A(Z)tbe Refugee Convention that it is
no part of the definition of “refugee” that the gttt be formally recognised as such.
But it is plain that the drafters of the Immigrati®ules did not intend that persons
seeking entry to the United Kingdom might have thenefit of the especially
advantageous provisions of the Rules relating ¢oféimily members of a refugee in
cases where there was only assertionthat the sponsor was a refugee, but no
authoritative finding or confirmation to that effedHence the term “has been granted
asylum” is used in 352D so as to confine the rubgeration to circumstances where
the sponsor has been recognised as a refugee b$etiretary of State before an
application for family reunion under the paragrag@n be made. The expression
“person granted asylum” in 352A(i) and (ii) has Hane effect.

Overall, the indications are that the references“dsylum/refugee” in these
paragraphs are directed to a status of the spavisoh is current and accepted. Thus
for example the 352A requirement that “(iii) thepapant would not be excluded
from protection by virtue of article 1F of the [Rgkee Convention] if he were to seek
asylum in his own right” (cf. 352D(v)) suggeststthhe rule is directed to current
status.

| also accept Miss Broadfoot’s submission that ather construction would lead to
absurd results. The plainest instance would anisecase where a person’s refugee
status has been cancelled because it had beemexbtay fraud. On the applicants’
argument he would still be a person “who has beantgd asylum” and his relatives
could rely on the special provisions of paragrapbiaA ff.

Are there any considerations going the other wilf"Nicholson for the applicants in
appeal no. 0687 advanced a series of what migltabbed policy points, designed
essentially to underline the special importancefamhily reunion in cases where
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23.

24,

historically the family has been broken up by peusen of one or more of its
members, who are thus dispersed through no chbiteio own. He cited Ouseley J
in H (Somalia) v ECO (Addis Abbabi@004] UKIAT 00027

“It cannot be right to approach the disruption &nfly life
which is caused by someone having to flee persmtds a
refugee as if it were of the same nature as somedme
voluntarily leaves, or leaves in the normal courdethe
changes to family life which naturally occur asldfen grow

up.”

Thus Mr Nicholson submits it is no surprise thae thmmigration Rules offer
favourable treatment to members of families whigrenoriginally split by the effects
of persecution. In similar vein he referred alsé&kecommendation B of the Final Act
of the United Nations Conference of Plenipotergsmmon the Status of Refugees and
Stateless Persons (which with respect | need rtobw® and to Article 34 of the
Refugee Convention, which provides:

“The Contracting States shall as far as possibdditete the
assimilation and naturalization of refugees. Thdallsin

particular make every effort to expedite naturdicra
proceedings and to reduce as far as possible thegeh and
costs of such proceedings.”

Moreover just as Miss Broadfoot advancerkductio ad absurdunm the case of a
person whose refugee status is cancelled as h#aeg obtained by fraud, so Mr
Nicholson produced one of his own. He submittedt tin the ECOs’ case a person,
recognised as a refugee, who thereafter was refietedalisation as a British national
because he failed the good character test impogedtil) of the British Nationality
Act 1981, would retain his indefinite leave to rem@ranted to him as a refugee) and
his relatives could apply to join him under the méavourable provisions of 352A/D.
It is not clear to me, however, that this is asuathas Mr Nicholson would have us
believe. A person of bad character may be in rededternational protection as a
refugee. If he is recognised as such he will aegihie rights of a refugee (including
the possibility of claims to enter the United Kiga by family members under
paragraph 352 of the Rules) despite his bad claracthe fact that he might not
qualify for British citizenship is neither here rtbere.

In any event it is in my judgment quite impossilidgjustify a purposive, not to say
strained, construction of the Rules by referencthéoexigencies which undoubtedly
face refugees and their families. | would ventoreepeat some words of mineMB
(Somalia)[2008] EWCA Civ 102, at paragraph 59:

“Like Dyson LJ (paragraph 24) | disagree with Q@liJ’s
insistence [sc. iPArman Ali [2000] INLR 89, 102B] on a
purposive construction of the Immigration Ruleit iis thought
that such an approach would produce a result in \aay
different from the application of the Rule’s ordipdanguage.
As Dyson LJ indicates, the purpose of the Ruleeigdly is to
state the Secretary of State’s policy with regardrtmigration.
The Secretary of State is thus concerned to aafieuthe
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25.

26.

27.

28.

balance to be struck, as a matter of policy, betwdee
requirements of immigration control on the one hand on the
other the claims of aliens, or classes of aliensertter the
United Kingdom on this or that particular basisbfguat to the
public law imperatives of reason and fair procedamed the
statutory imperatives of the Human Rights Act 198&re can
be noa priori bias which tilts the policy in a liberal, or a
restrictive direction. The policy’s direction isteely for the
Secretary of State, subject to Parliament’s appriwyathe
negative procedure provided for by the legislatittrfollows
that the purpose of the Rule (barring a verbal akistor an
eccentric use of language) is necessarily satisbgdthe
ordinary meaning of its words. Any other conclusiomst
constitute a qualification by the court, on megtsunds, of the
Secretary of State’s policy; and that would be urgipled.”

In my judgment the language of paragraphs 352A34RD is entirely clear. Those
paragraphs only apply in cases where the sponsoriiently a recognised refugee.

It is true, however, as Buxton LJ observed in grenpermission in these cases, that
the Tribunal has not spoken with a single voicehminterpretation of paragraph 352.
In appeal no. 0831 Immigration Judges Goldfarb Miather favoured the applicants’
contention that the words in 352D “has been graassdum” denote a purely historic
event, carrying no implication as to the parentnsjpo’'s current status. Mr Nicholson
also citesAbdikarim v Entry Clearance Officer (NairolipA/32386/2005) (20 May
2005) and three further appeals heard togethehinhathe determination was issued
on 27 June 2008 (OA/45531/2007, OA/45526/2007 aRd48522/2007). In that
latter determination the Senior Immigration Judaje shis:

“It is not in dispute that the sponsor was grargsegdum in the
United Kingdom. The fact that he now has Britistizenship
does not mean that he was not granted asylum.nriotasee
why, in principle, the enhancement of the sponsor's
immigration status should preclude the appellantsmf
obtaining family reunion. The Immigration Rules tamily
reunion are designed to put into effect the prowisiof the
UNHCR Handbook. Had the intention been as Mr Smart
argues then there is no reason why a provisionldhwt have
been inserted into paragraph 352D on the linesha$ ‘been
granted asylum in the United Kingdom and has nobbw a
British citizen’ or ‘has been granted asylum in tbaited
Kingdom and retains asylum status’.”

With respect this reasoning in my view betrays atakien approach to the language
of the Rule, for the reasons | have given.

It is convenient next to take Issues (1) and (8gtber.

Issues (1) and (2): Does a person who has beengresed as a refugee, but thereafter
assumes the nationality of his host country, renairefugee within the meaning of the
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Refugee Convention? If not, does his status ceatsmatically or only by a procedure as
contemplated by Directives 2004/83 and 2005/85?

29.

30.

31.

32.

In my judgment it is plain that a recognised refigeho thereafter obtains the
citizenship of his host country, whose protectianthen enjoys, loses his refugee
status. Article 1C(3) of the Refugee Conventionldamot be clearer.

Moreover this conclusion, in my opinion, is in lingth the scope and purpose of the
law’s protection of refugees. A passage in the @RHHandbook dealing with
Article 1C(3) of the Convention includes this:

“129. As in the case of the re-acquisition of oadlity, this
third cessation clause derives from the principiat &a person
who enjoys national protection is not in need déinational
protection.

130. The nationality that the refugee acquirassisally that of
the country of his residence. A refugee livingoime country
may, however, in certain cases, acquire the ndiignaf

another country. If he does so, his refugee stuaiillsalso

cease, provided that the new nationality also earrihe
protection of the country of his new nationality.”

The following passage from Professor Hathaway'skbdthe Rights of Refugees
under International LawCambridge University Press, 2005), at p. 916 s$ructive.
It fills out the point made at paragraph 129 of iHendbook:

“If a refugee opts to accept an offer of citizepsthere, with
entittement fully to participate in all aspects thiat state’s
public life, his or her need for the surrogate ectibn of
refugee law comes to an end. There is no needuimpgate
protection in such a case, as the refugee is afulesatitled to
benefit from the protection of his or her new coynof
nationality.”

There remains the question whether the cessatioefofiee status is automatic, or
effective only by force of a procedure such asgieng of notice contemplated in the
Directives. | accept that it is open to the StdResties to prescribe the procedures
under which cessation pursuant to Article 1C(3)I viiaive effect within their
individual jurisdictions. Paragraph 189 of the UBIRI Handbook states:

“It has been seen that the 1951 Convention and 18ty
Protocol define who is a refugee for the purposkshese
instruments. It is obvious that, to enable Statmdigs to the
Convention and to the Protocol to implement theovfsions,
refugees have to be identified. Such identificatior. the
determination of refugee status, although mentiomedhe
1951 Convention (cf. Article 9), is not specifigategulated. In
particular, the Convention does not indicate whagiet of
procedures are to be adopted for the determinaticefugee
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33.

34.

35.

36.

status. It is therefore left to each Contractingt&to establish
the procedure that it considers most appropriaeiniy regard
to its particular constitutional and administratsteucture.”

If however a State Party has not established acly procedures, cessation of refugee
status pursuant to Article 1C(3) will in my judgntéake place automatically. If it
were otherwise the absence of a domestic procedouéd frustrate the operation of
the Article.

Here the only candidate for such a procedure ctnsighe Directives (and measures
implementing them in the United Kingdom). Miss Bdéoot submits, however, that
the Directives entered into force on dates aftergrant of British citizenship to the
sponsors in these cases, to which, accordingly, bae no relevance. It will be
recalled that in appeal No. 0831 DL'’s father okedimritish citizenship in 2004, and
in appeal No. 0687 the sponsor obtained Britisizanitship on 22 March 2005. The
Refugee Qualification Directive entered into fome 20 October 2004 (see Atrticle
39, which | need not set out). The Member Statesewequired to implement the
Directive by 10 October 2006: Article 38. Dire@i2005/85 entered into force on 2
January 2006 (Article 45). Implementation was ¢odffected by 1 December 2007
(Article 43). It is thus beyond argument that Dieectives did not have effect in the
Member States at the time when either sponsor wageyl British citizenship. The
municipal instruments which gave effect to themthis jurisdiction had not been
made or enacted. The Asylum Policy Instructioteccin Mr Nicholson’s skeleton
argument had not been issued. The Practice Dorecdsued by the President of the
Asylum and Immigration Tribunal (the AIT) on 9 Obtr 2006, referred to by Mr
Nicholson at paragraph 65 of his skeleton argunead, no relevant effect given the
chronology of events in appeal no. 0687.

In the circumstances the Directives have no effethese cases. The sponsors lost
their refugee status by operation of law — Artit{&(3) of the Refugee Convention —
upon the grant of British citizenship. It followsat the applicants had no claim to
enter pursuant to paragraphs 352A/352D of the Imati@n Rules but were confined
to the ordinary family member rules, paragraphs &84 297, and subject therefore to
those rules’ requirements concerning maintenandeaacommaodation.

| should add that Miss Broadfoot does not acceat the sponsors’ loss of refugee
status would necessarily have been subject to eooegdural requirements even if the
Directives (and implementing measures) had bedorge at the relevant time. She

submitted that “arguably” (as she put it) DirectR@05/85/EC was never intended to
apply to cases where refugee status was lost throaguralisation, and that the

determination of SIJ Eshun in appeal no. 0687 (paphs 28 — 30) supports that
position. It is unnecessary to determine the pfmnpresent purposes. We have not
heard full argument on it and for my part | preti@rmpostpone it to a case in which it

arises for decision.

In addressing the issues common to both appealavé mot so far referred to
submissions made by Mr Chatwin for DL in appeal0881. | intend no discourtesy;
Mr Nicholson went first and bore the greater burdéthe argument. For his part Mr
Chatwin sought to build on a distinction betwedngee status under the Convention,
and the rights which a State Party accords to peremjoying that status. | accept
entirely that a State might accord more ample sighin the Refugee Convention
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37.

strictly requires. But that is not to say, of csithat in any particular case a State has
done so; and there is no trace of the United Kingd@ving done so in the present
context.

| turn to Issues (4), (5) and (6), relating to indual applicants.

Issue (4): If Part 11 of the Immigration Rules app] can the ECO rely upon Part 9 of the
Immigration Rules (general grounds for refusal oftrg clearance) in considering an
application for entry clearance made under Part 117?

38.

39.

40.

This issue arises only in appeal no. 0831. It eame paragraph 320(18) of the
Immigration Rules, in which it appears in Part Bhave set out the text above. In
summary it provides that entry clearance or leaveriter is normally to be refused
where the applicant has been convicted of an offevtuch would be punishable with
imprisonment for a term of 12 months or more if te@duct constituting the offence
had occurred in the United Kingdom. The ECO hddkdeon it refusing entry
clearance to DL, having regard to his convictionSouth Africa of an offence of
indecent assault. SIJ Mather concluded (paragddplof his determination) that
paragraph 320(18) could only be relied on by théOER response to an application
brought under any of the provisions contained insPa — 8 of the Rules. Paragraph
352 is as | have said contained in Part 11. Adnghd the SIJ held that paragraph
320(18) had no application. Miss Broadfoot subrthe this was an error, and that
paragraph 320(18) potentially applies to every iaptibn for entry clearance.

On my view of the case DL was in any event nottleatito rely on 352D but was
confined to the ordinary family member rules. Aatingly if my Lords agree, this
issue becomes moot. We have however heard themaatfued and | think it right to
express a concluded view.

SIJ Mather appears to have placed some emphasiee @pening words of paragraph

320: “In addition to the grounds of refusal of gnttearance or leave to enter set out
in Parts 2-8 of these Rules...”. But far from supipg the view that paragraph 320

only applies to applications made under Parts 2 thi8 expression tends rather to
refute it. There is nothing in the text of the &ulto suggest that these additional
grounds for refusal do not apply to Part 11 appbees. In my judgment they do so

apply, and the SIJ was wrong to conclude otherwise.

Issue 5: If paragraph 320(18) is engaged, does EChiRle 8 nevertheless compel an
outcome in DL’s favour?

41.

42.

In appeal no. 0831 DL’s Article 8 case has so &mrbconsidered only on the premise
that his claim to enter the United Kingdom is cotigebrought under paragraph 352D
of the Rules — on my view of the law, a false psmni We have to consider the
Article 8 case against the correct premise, narttey the ordinary family member
rules applied to the claim.

IJ Goldfarb’s Findings and Conclusions (paragra@3$f of her determination)

addressed DL’s circumstances, not least thoseso€dmviction for indecent assault,
in very great detail and the result arrived atespect of the Article 8 claim was in
DL’s favour (paragraph 37). SIJ Maher concludeat thi Goldfarb’s reasoning on
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43.

Article 8 disclosed no error. | have considerecktlikr that reasoning would apply
with equal force if the case had been dealt wishpmmy view of the matter it should
have been, under paragraph 297 of the Rules. Mhlirview was that it was
unrealistic to suppose that IJ Goldfarb’s comprshentreatment of the matter could
be displaced by the need to place in the balare@thommodation and maintenance
requirements of paragraph 297. But | have condluidi@at would be a mistaken
approach. Those requirements are an inherenpp#ne Secretary of State’s policy
concerning family members’ claims to enter the BahiKingdom. | cannot say that
no reasonable Immigration Judge could reject DLrscke 8 case if the claim to enter
were being considered under the appropriate rule.

In those circumstances, DL’s case should in mynjuelgt be remitted to the AIT for
his Article 8 claim to be reconsidered.

Issue 6: Did the Tribunal err in law in their assa®ent of Article 8 in ZN’'s case?

44,

45,

The first Immigration Judge, IJ Wiseman (paragrap@8ff of his determination),
considered the Article 8 claim by reference tofikie steps, or questions, set out by
Lord Bingham at paragraph 17 Razgar[2004] 2 AC 368, which with respect | need
not set out. SIJ Eshun considered 1J Wiseman'arahation betrayed no error of
law. 1J Wiseman concluded, looking at the family @ whole, that they could
continue family life in Pakistan. Mr Nicholson suits that there is no evidence that
his clients (who are Afghan nationals) have anwall@gmigration status in Pakistan.
But there was evidence (paragraphs 2 and 9) thdtatNgone to Pakistan about eight
years before her application for entry clearanc®atober 2005 — thus in about 1997.
The children went to school in Pakistan for sixrgegaragraph 11). Her mother-in-
law and six brothers-in-law lived in Pakistan. ctept Miss Broadfoot's submission
that there was a proper evidential basis for the fldding that the sponsor could
resume family life with the applicants in Pakistan.

Other points which were made do not in my judgneardil the applicants. A claim
that the elder children’s cases should have beesidered under the Secretary of
State’s family reunion policy does not heighten bae of the Article 8 case. And
there is nothing in the suggestion that the Houskoods’ decision inBeoku-Betts
[2008] UKHL 39 might produce a different result éamticle 8: as | have said 1J
Wiseman considered the family unit as a whole amdcluded that its members’
family life might be resumed in Pakistan. Thatdfimg was open to him on the
evidence.

CONCLUSION

46.

| would allow the ECQO’s appeal in 0831, and rerné tase to the AIT for the Article
8 claim to be reconsidered. | would dismiss thgliapnts’ appeal in 0687.

Lord Justice Rix:

47.

| agree.

Lord Justice Wilson:

48.

| also agree.



