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In the case of Karapetyan v. Armenia,
The European Court of Human Rights (Third Sectiagilting as a
Chamber composed of:
Josep CasadevaRyesident,
Elisabet Fura,
Corneliu Birsan,
BosStjan M. Zupatic¢,
Alvina Gyulumyan,
Egbert Myjer,
Luis Lépez Guerrgudges,
and Stanley NaismitiDeputy Section Registrar
Having deliberated in private on 6 October 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. Z238) against the
Republic of Armenia lodged with the Court under iélg 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by an Armenian national, Mr Zav&arapetyan (“the
applicant”), on 15 September 2003.

2. The applicant was represented by Mr M. Mullstr T. Otty,
Mr K. Yildiz and Ms L. Claridge, lawyers of the Kdish Human Rights
Project (KHRP) based in London, and Mr T. Ter-Yesaya lawyer
practising in Yerevan. The Armenian Governmentg‘@overnment”) were
represented by their Agent, Mr G. Kostanyan, Reprigive of the
Republic of Armenia at the European Court of HurRaghts.

3. On 12 September 2005 the President of the T3aation decided to
give notice of the application to the Governmentwéas also decided to
examine the merits of the application at the same s its admissibility
(Article 29 § 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

4. The applicant was born in 1945 and lives initlage of Karakert,
Armenia. He works as a school principal.
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A. Administrative proceedings against the applican

5. In February and March 2003 a presidential glactook place in
Armenia. Following the first and second roundshaf election, a series of
protest rallies were organised in Yerevan by thgospion parties, alleging
irregularities.

6. On 21 March 2003 the applicant travelled toevan in order to visit
his son who had been placed in a mental hospigbtévious day.

7. On that day a demonstration took place in Yamevlhe applicant
alleged that he had not attended the demonstradiccording to him, after
visiting his son at 3 p.m. he went to the bus stato take a bus back to his
village but all public transport to Yerevan had mesispended because of
the demonstration. At the bus station he met twoviltagers,
Lavrent Kirakosyan and Arman Mkhitaryan, who wenetending to
participate in the demonstration. They were plagnoreturn home by car
in the evening, so he arranged to meet them a5 tp. join them on their
return journey to his village.

8. On 22 March 2003 two police officers from thagAramyan Police
Department £2 nuwmplwiniypjul Funppudjuih pudhl) visited the
applicant at his home.

9. The applicant alleged that this visit had taldsice at 8 a.m. The
police officers informed him that he was requirecatcompany them to the
police station, without providing further reasons.

10. The Government agreed that the visit had tgtace at 8 a.m. but
contested the applicant's allegation that no reas@d been given. The
Government alleged that the police officers hadtedsthe applicant in
order to obtain an explanation concerning his fbsgparticipation in an
unauthorised demonstration the previous day.

11. It appears from the materials of the casettietpplicant was asked
by the police officers to accompany them to thageostation. He showed
resistance but was nevertheless taken to the pstit®n. According to the
Government, the reasons for the applicant's arresre orally
communicated to him by the arresting police offscer

12. At the police station the arresting policaa#fs drew up a record of
the applicant's arrestupdwliugnnipini i ppdwl Eijpwpllynt dwuhl)
in which it was stated that “[the applicant] hadebebrought to the
Baghramyan Police Department for having used faamglage and
maliciously disobeyed the lawful orders of the pelbfficers for five to six
minutes”. The time of the arrest was indicated .89 @.m. This record was
signed by the applicant.

13. The police officers drew up a record of an mistrative offence
(Yupswlwl ppwjwpiwpnndwl wpdwliugpnipinil) in which it was
stated that the applicant “had maliciously disoloetye lawful orders of the
police officers and had maliciously used foul laage for about five to
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seven minutes”. The applicant was charged undecl@ri82 of the Code of
Administrative  Offences  YQuwpswlwi  ppwjwpnwpinnidiabph

Yhpuplkpyuy 22 opkiiughpp — “the CAQ”). This record was signed by the
applicant.

14. The applicant alleged that he had not beea tabiead the contents
of the above documents, including his written steget
(wpdwlnugnpnipinil pugunpnipintl Jkpghlynt dwuhl) in which he
had admitted committing the alleged acts, sincdidenot have his reading
glasses. Nor were the contents of those documeat$ out to him. The
documents had allegedly been prepared by the pofiogers who asked
him to sign them, which he did on the understandivay this would result
in his immediate release from the police statiohe Tapplicant further
alleged that the chief of police told him that hewd be detained since
there were instructions from the Minister of théehor to arrest temporarily
all political activists.

15. The Government contested these allegationssahohitted that the
applicant had signed all the materials without abyections. The police
officers had explained to the applicant his procadughts and had advised
him to avail himself of his right to have a lawyart he had not wished to
do so.

16. About two hours after his arrest the applicaas taken to Judge S.
of the Armavir Regional Courttpdwi/pnh dwpgh wnwohli wuywih
puinuwpul).

17. Judge S., after a brief hearing, sentenced ajglicant under
Article 182 of the CAO to ten days of administratidetention. The judge's
entire finding amounted to the following sentence:

“On 22 March 2003 at 9.30 a.m. in the village ofr&leert in the Armavir Region
[the applicant] maliciously refused to obey the fiaorder of the officers of the
Baghramyan Police Department acting in pursuance¢heir duties of preserving
public order, in particular, while being taken t®tpolice station, he disobeyed the
police officers, used foul language and preverttedntfrom performing their duty.”

18. The applicant alleged that the above heariag keld in the judge's
office. Only the judge, the accompanying policeicgif and himself were
present at the hearing. He was unaware at thedirtiee hearing that he had
been found guilty of a public order offence. Thdga asked no questions
and explained that he was in no position to make dactision other than
that which he had made because “he was told tadorse entire hearing
lasted a few minutes.

19. The Government contested this allegation #iched that the above
hearing was held in public. The judge explainethesapplicant his right to
have a lawyer, to lodge challenges and motions,tandake submissions
before the court. The applicant did not wish togledny challenges or to
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have a lawyer. The judge then proceeded with theméxation of the
materials of the case, heard the applicant anderedchis decision.

B. The applicant's detention

20. On the same date the applicant was takeretdtimavir Temporary
Detention Facility of the Armavir Regional Deparimef Internal Affairs
to serve his sentence.

21. According to the applicant, he was placed small cell with eight
other people. There was not enough air and noitightNo food was
provided to the detainees. The administration efdbtention facility took
the best products from the food brought by theide&s' relatives and gave
the rest to the detainees. The applicant allegatdhiis health deteriorated as
a result of his detention because he suffered frardiovascular problems.
He was not allowed by the administration to buy itied.

22. According to the Government, the applicantsll anet the
requirements of healthcare and hygiene. He wasrd&tb a reasonable
amount of space. The cell had sufficient natugditli fresh air and artificial
light which complied with the technical standardike applicant had access
to water and necessary toilet articles. He wasigeavwith a separate bed
and appropriate bedding. Food was provided at aegultervals and in
rations defined by the relevant governmental decree

23. On 31 March 2003 the applicant was releasenh fietention after
fully serving his sentence.

[I. RELEVANT DOMESTIC LAW

24. For a summary of the relevant domestic prowisi and the
Committee for the Prevention of Torture and Inhunman Degrading
Treatment or Punishment (“CPT") reports, see tligmoents in the case of
Galstyan v. Armenia(no. 26986/03, 8§ 26, 15 November 2007) and
Kirakosyan v. Armenigno. 31237/03, 88 29-34, 2 December 2008).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTI®I

25. The applicant complained that the conditiohfis detention were
incompatible with the requirements of Article 3tbe Convention, which
reads as follows:
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“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

A. Admissibility

26. The Government submitted that the applicadt faded to exhaust
the domestic remedies. It was open to him to comglbout the conditions
of his detention under Section 13 of the Law on @wons for Holding
Arrested and Detained Persons, which he had fadedo. The applicant
was kept in the same cell with the applicant in¢ase ofKirakosyan who
had availed himself of the above remedy and wassteared to another cell
(seeKirakosyan cited above, 88 24-25). He was therefore awar¢hef
existence of this remedy. Furthermore, he was imnéal about his rights,
including his right to lodge an appeal, by the adstration of the detention
facility. Finally, the alleged lack of knowledge ali the existence of a
remedy did not absolve the applicant from his ail@n to comply with the
exhaustion rule.

27. The applicant submitted that he was unawatheoéxistence of any
appeal procedure. He was not able to benefit fregall advice during his
detention which could have allowed him to learn wbany appeal
procedure. Thus, no appeal procedure was sufflgiantessible to him. In
any event, the existence of an appeal procedulanirdid not absolve the
authorities from their obligation to ensure adequainditions of detention.

28. The Court reiterates that the only remedidsetexhausted are those
which are effective. It is incumbent on the Goveeminclaiming non-
exhaustion to satisfy the Court that the remedy waaseffective one,
available in theory and in practice at the relewang, that is to say, that it
was accessible, was one which was capable of prgvigdress in respect
of the applicant's complaints and offered reasan@bbspects of success.
Once this burden of proof has been satisfied, lis o the applicant to
establish that the remedy advanced by the Govermmeas in fact
exhausted, or was for some reason inadequate afteative in the
particular circumstances of the case, or that therésted special
circumstances absolving him or her from this regmient (se&alashnikov
v. Russiadec.), no. 47095/99, 18 September 2001, Methik v. Ukraine
no. 72286/01, 8 67, 28 March 2006).

29. The Court further emphasises that Article 3b & the Convention
must be applied with some degree of flexibility awtthout excessive
formalism. Moreover, the rule of exhaustion of dstiteremedies is neither
absolute nor capable of being applied automaticéflyreviewing whether
the rule has been observed, it is essential to reyerd to the existence of
formal remedies in the legal system of the Stateemedthe general legal
and political context in which they operatas well as the particular
circumstances of the case and whether the applaianeverything that
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could reasonably be expected in order to exhausiladie domestic
remedies (ibid.).

30. In the present case, the Government claimaidthie applicant had a
remedy at his disposal, namely a complaint thatdwtd have lodged under
Section 13 of the Law on Conditions for Holding ésted and Detained
Persons. The Court observes, however, that ther@oent did not produce
any evidence to demonstrate that the remedy reledvas sufficient and
effective. They failed even to specify to whichtbé numerous authorities
mentioned in that provision the applicant was sgppoto apply and what
specific measures could have been taken by thegmotade redress for the
applicant's complaints, especially taking into acdathat the issues raised
by the applicant were apparently of a structurdauregand did not only
concern the applicant's personal situation (Ke@akosyan cited above,
8 58; Mkhitaryan v. Armeniano. 22390/05, § 43, 2 December 2008; and
Tadevosyan v. Armeniao. 41698/04, § 41, 2 December 2008).

31. The Court further points out that it foundtive case oKirakosyan
referred to by the Government, that a complaintear@ection 13 of the
Law on Conditions for Holding Arrested and Detaifggtsons had failed to
produce sufficient and effective results, since dpglicant's transfer to the
second cell brought little, if any, improvement time conditions of his
detention (se&irakosyan cited above, § 58). There is nothing to suggest i
the present case that, had the applicant lodgadikiscomplaint, it would
have had a different outcome, especially since bhe kept in the same
detention facility as the applicant in the cas&wfkosyan In view of the
above, the Government's objection as to non-eximaustust be dismissed.

32. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

33. The Government submitted that there was naacbreof the
requirements of Article 3. The applicant did nobmsut any evidence of
damage caused to his mental or physical healthih&umore, the authorities
did not intend to humiliate or debase the applicamte he had been kept in
the general conditions which prevailed in the prisd.astly, the
Government claimed that substantial changes hahtplace in Armenia in
the penitentiary system in terms of both improvihg general conditions
and the regime applied within prisons notwithstagdihe existing socio-
economic problems.

34. The applicant submitted that the conditionshisf detention at the
Armavir Temporary Detention Facility amounted tdhuman treatment
within the meaning of Article 3. The Government'sc@unt of the
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conditions of his detention lacked detail and comd only general
assertions. As to the alleged improvements intredua the penitentiary
system, it was not clear whether these had takacepbefore or after the
applicant's detention.

35. The Court observes at the outset that Arficenshrines one of the
most fundamental values of democratic society. rthipits in absolute
terms torture or inhuman or degrading treatmemumishment, irrespective
of the victim's conduct (see, among other authemjtiabita v. Italy[GC],
no 26772/95, 8§ 119, ECHR 2000-1V).

36. According to the Court's case-law, ill-treatthnenust attain a
minimum level of severity if it is to fall withinhie scope of Article 3. The
assessment of this minimum is, in the nature ofgsi relative; it depends
on all the circumstances of the case, such asaheenand context of the
treatment or punishment, the manner and methodtsofexecution, its
duration, its physical or mental effects and, imesadnstances, the sex, age
and state of health of the victim (see, among cdladnorities]reland v. the
United Kingdom judgment of 18 January 1978, Series A no. 25%5p.
§ 162).

37. Treatment has been held by the Court to bgréadeng” because it
was such as to arouse in its victims feelings af,fanguish and inferiority
capable of humiliating and debasing them (&ealta v. Poland[GC],
no. 30210/96, § 92, ECHR 2000-XI). Furthermoregonsidering whether a
particular form of treatment is “degrading” withiime meaning of Article 3,
the Court will have regard to whether its objectashumiliate and debase
the person concerned and whether, as far as thesegoences are
concerned, it adversely affected his or her peilggnan a manner
incompatible with Article 3 (seeRaninen v. Finland judgment of
16 December 1997Reports of Judgments and Decisiod997-VIlil,
pp. 2821-22, §855). However, the absence of anyh quarpose cannot
conclusively rule out a finding of a violation ofrtikcle 3 (see, for example,
Peers v. Greegeno. 28524/95, § 74, ECHR 2001-11l). In order far
punishment or treatment associated with it to begfdding”, the suffering
or humiliation involved must in any event go beydhdt inevitable element
of suffering or humiliation connected with a givéorm of legitimate
treatment or punishment (skev. the United KingdofGC], no. 24888/94,
8 71, ECHR 1999-IX).

38. Measures depriving a person of his liberty wign involve such an
element. However, it is incumbent on the Statentsuee that a person is
detained in conditions which are compatible witspect for his human
dignity, that the manner and method of the exeoubibthe measure do not
subject him to distress or hardship of an intensityeeding the unavoidable
level of suffering inherent in detention and tlgaven the practical demands
of imprisonment, his health and well-being are adéely secured (see
Kalashnikov v. Russjano. 47095/99, §95, ECHR 2002-VI). When
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assessing conditions of detention, account has taken of the cumulative
effects of those conditions, as well as the spedifiegations made by the
applicant (se®ougoz v. Greecano. 40907/98, § 46, ECHR 2001-II).

39. In the present case, the applicant was kepletention for a total
period of ten days. The Court observes that thegsaare in dispute about
the conditions in the applicant's cell. The Coustess, however, that the
Government's description of the conditions of thpliaant's detention lack
detail: no information was provided about the sofethe cell and the
number of inmates, the sleeping facilities avadalihe size of the cell
window, and so on. Nor did the Government submyt@cumentary proof
in support of their allegations such as, for exanmopies of registers
containing information on occupancy level.

40. On the other hand, the Government admittettbigapplicant was
kept in the same cell as the applicant in the abmage ofKirakosyan
Moreover, both applicants were detained on exatity same dates (see
paragraphs 20 and 23 above, #ikosyan cited above, 8§88 8, 20 and 28).
The Court observes that in tkérakosyancase it was established that the
cell in question measured 8.75 sg. m and was slretght inmates (ibid.,
8 46). Even if the applicant in thiirakosyan casewas transferred to
another cell on the fourth day of their common de&ts period (ibid.,
§ 25), nothing suggests that any other changes ptaale to the number of
inmates sharing the cell in question during thatgoe Thus, the applicant
in the present case was afforded not more thanshy2t of personal space.

41. In this respect, the Court notes that the espafforded to the
applicant was smaller than 4 sq. m, which is theimiim requirement for a
single inmate in multi-occupancy cells accordingie CPT standards (see,
for example, the CPT Report on its visit to Latwid2002 — CPT/Inf (2005)
8, 865, and the CPT Report on its visit to Armema2002 — CPT/Inf
(2004) 25, § 83) and smaller even than the 2.5msqinimum required at
the material time under the domestic law. Furtheendhe applicant's
situation was comparable to that in tKalashnikovcase, in which the
applicant had been confined in a space measurgsgthan 2 sq. m. In that
case the Court held that such a severe degreeastrowding raised in
itself an issue under Article 3 of the ConventiegKalashnikoy cited
above, 88 96-97). Nothing suggests that the appliwas allowed any out-
of-cell activities to compensate for this serioackl of space (se€enbauer
v. Croatig no. 73786/01, 8§ 49, ECHR 2006-IIMalechkov v. Bulgaria
no. 57830/00, § 141, 28 June 2007, and, by conthstmagomedov V.
Russia(dec.), no. 30138/02, 16 September 2004).

42. The Court further notes that it was estabtishre the Kirakosyan
case that the cell in question was infested witstpethere was a lack of
natural light, there were no sleeping facilitiesatdoever and the toilet was
in an unsanitary condition (s&érakosyan cited above, 88 46 and 48).
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43. The Court observes that the length of theiegpt's detention in the
above conditions was relatively short, amountingatdotal of ten days.
However, it points out that conditions of detent@ncomparable and even
of much shorter length have previously been fountde incompatible with
the requirements of Article 3 (s&ad and Idiab cited above, 88 100-111,
in which the applicants were kept in detention fftieen and eleven days;
Fedotov v. Russjano. 5140/02, 88 66-70, 25 October 2005, in whiu
applicant was detained for twenty-two hours with food and water or
access to a toilet; and also the several caseastga@imeniaKirakosyan
Mkhitaryanand Tadevosyancited above, 88 46-53, 88 51-59 and 88 51-59
respectively, in which the applicants were alsauhetd for ten days during
the same period and in the same detention fa@ktyhe applicant in the
present case). Therefore, while the length of &rd&tn period may be a
relevant factor in assessing the gravity of sufigor humiliation caused to
a detainee by the inadequate conditions of hisntiete (see, for example,
Kalashnikoy cited above, § 102, anDougoz cited above, § 48), the
relative brevity of such a period alone will nott@matically exclude the
treatment complained of from the scope of Articlié &l other elements are
sufficient to bring it within the scope of that prsion.

44. The same applies to the Government's arguthahthe conditions
of the applicant's detention did not have a detii@eeffect on his health.
The Court considers that, while evidence of hediiimage caused to a
detainee by the conditions of his detention mayalrelevant factor to be
considered (see, for exampléabzov v. Russjano. 62208/00, § 47,
16 June 2005), the existence of such consequerscds/ ino means a
precondition for finding a violation of Article 3¢e, for example)ougoz
cited above, 88 45-4%enbauey cited above, 88 45-5Fhchebetcited
above, 88 86-96, arfeedotoy cited above, 8§88 66-70).

45. Against this background, and having regarthéoconditions of the
applicant's detention as described above, the Cmnsiders that these
conditions must have caused the applicant suffedmginishing his human
dignity and arousing in him feelings of humiliatiand inferiority.

46. As regards the Government's submission tleaatithorities had no
intention to debase him, as already indicated abthe absence of any
purpose to humiliate or debase the victim cannaluele a finding of a
violation of Article 3 (see paragraph 37 above).eT@ourt therefore
concludes that the conditions of the applicant'set@n amounted to
degrading treatment within the meaning of Article 3

47. Accordingly, there has been a violation of idet 3 of the
Convention.
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[I. ALLEGED VIOLATION OF ARTICLE 5 § 2 OF THE CON¥NTION
ON ACCOUNT OF THE APPLICANT'S ARREST

48. The applicant complained that he was not méat of the legal and
factual grounds for his arrest. He invoked Artibl&g 2 of the Convention
which provides:

“2. Everyone who is arrested shall be informednmatly, in a language which he
understands, of the reasons for his arrest andyoflarge against him.”

Admissibility

49. The Government submitted that the applicadtle®en informed by
the police officers about the reasons for his arfagthermore, on arrival at
the police station an arrest record and a recomhaddministrative offence
were drawn up, in which the reasons for the apptisaarrest were
indicated. These records were signed by the applicéherefore the
applicant had been informed promptly about theaeador his arrest and
his denial of this fact was not supported by theéemals of the case.

50. The applicant submitted that he had never bdermed of the legal
and factual grounds for his arrest.

51. The Court reiterates that paragraph 2 of Rti& contains the
elementary safeguard that any person arresteddgskaolv why he is being
deprived of his liberty. This provision is an intafgpart of the scheme of
protection afforded by Article 5: by virtue of pgraph 2 any person
arrested must be told, in simple, non-technicalglege that he can
understand, the essential legal and factual grotordsis arrest, so as to be
able, if he sees fit, to apply to a court to chalke its lawfulness in
accordance with paragraph 4. Whilst this informatioust be conveyed
“promptly”, it need not be related in its entirdty the arresting officer at
the very moment of the arrest. Whether the coraent promptness of the
information conveyed were sufficient is to be asedsin each case
according to its special features (deex, Campbell and Hartley v. the
United Kingdom judgment of 30 August 1990, Series A no. 18219.
8§ 40, andMurray v. the United Kingdomudgment of 28 October 1994,
Series A no. 300-A, p. 31, § 72).

52. In the present case, the Court notes thatrédasons for the
applicant's arrest and immediate prosecution wedigated in the record of
arrest and the record of an administrative offerf®@h documents were
signed by the applicant (see paragraphs 12 andbd8ea The Court
therefore concludes that the applicant was awatheofeasons why he had
been brought to the police station and his assetbothe contrary is not
supported by the materials of the case.
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53. This part of the application is therefore nfestiy ill-founded and
must be rejected in accordance with Article 35 88ar®l 4 of the
Convention.

[ll. THE GOVERNMENT'S OBJECTION AS TO NON-EXHAUSTON
IN CONNECTION WITH THE APPLICANT'S CONVICTION

54. The Government claimed that the applicant fasled to exhaust
domestic remedies in respect of his conviction by Ilndging an appeal
against the decision of 22 March 2003 with the iBesg of the Criminal
and Military Court of Appeal under Article 294 dfet CAO.

55. The applicant contested the Government's bbjec

56. The Court notes that it has already examihélissue and found
that the review possibility provided by Article 284 the CAO was not an
effective remedy for the purposes of Article 35 8flthe Convention (see
Galstyan cited above, § 42). The Government's prelimirajection must
therefore be rejected.

IV. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON
ON ACCOUNT OF THE APPLICANT'S ADMINISTRATIVE
DETENTION

57. The applicant complained under Article 5 8831and 4 of the
Convention about his administrative detention. Télevant provisions of
Article 5 read as follows:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after conwittby a competent court;

(b) the lawful arrest or detention of a person fion-compliance with the lawful
order of a court or in order to secure the fulfithef any obligation prescribed by
law;

(c) the lawful arrest or detention of a persoreetd for the purpose of bringing
him before the competent legal authority on reallenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having dcoe

(d) the detention of a minor by lawful order fdmet purpose of educational
supervision or his lawful detention for the purpaske bringing him before the
competent legal authority;

(e) the lawful detention of persons for the préienof the spreading of infectious
diseases, of persons of unsound mind, alcoholidsuay addicts or vagrants;
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(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.

3. Everyone arrested or detained in accordande té provisions of paragraphl.c
of this article shall be brought promptly beforgudge or other officer authorised by
law to exercise judicial power and shall be erditle trail within a reasonable time or
to release pending trial...

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

Admissibility

58. The Government submitted that the applicaatBninistrative
detention was permissible under Article 5 § 1 (fabhe Convention as “the
lawful detention of a person after conviction by tompetent court”. His
case was examined by the trial court which wasthe competent authority
to do so. The trial was conducted in compliancehwite guarantees of
Article 5 § 3. As to the judicial supervision rempd by Article 5 § 4, this
was incorporated in the trial court's decision.

59. The applicant submitted that his administeatigietention was
arbitrary, in violation of Article 5 § 1. He furtheubmitted that the manner
in which the trial was conducted fell short of tmequirements of
Article 5 88 3 and 4.

60. The Court observes that it has already exatrengimilar complaint
under Article 5 8 1 and found that the administatdetention had been
imposed on the applicant after a “conviction byompetent court” within
the meaning of Article 5 8§ 1 (a) and in accordamdth a procedure
prescribed by law (se@alstyan cited above, 88 47-49). It sees no reason to
depart from that finding in the present case. TharCfurther reiterates that
the guarantees of Article 5 8§ 3 apply only to detenimposed under
Article 5 8 1 (c) (see@ledius v. Lithuania no. 34578/97, § 75, ECHR
2000-1X). It follows that the guarantees of thabypsion are not applicable
to the applicant's administrative detention whies, already indicated
above, was imposed under Article 5 § 1 (a). Lastlg,Court reiterates that,
where a sentence of imprisonment is pronounced afteonviction by a
competent court” within the meaning of Article 51§@a), the supervision
required by Article 5 § 4 is incorporated in thatsion (seéalstyan cited
above, § 51). However, as already indicated aboweissue arises in the
present case under Article 5 8 1 (a).
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61. This part of the application is therefore nfestiy ill-founded and
must be rejected in accordance with Article 35 88ar®l 4 of the
Convention.

V. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTIM

62. The applicant made several complaints aboat atiministrative
proceedings against him under Article 6 88 1 andag(d) of the
Convention, which, in so far as relevant, provides:

“1. In the determination ... of any criminal charggainst him, everyone is entitled
to a fair and public hearing ... by an independent impartial tribunal...

3. Everyone charged with a criminal offence hasfillowing minimum rights:

(a) to be informed promptly, in a language whiehumderstands and in detail, of
the nature and cause of the accusation against him;

(b) to have adequate time and facilities for theppration of his defence;
(c) to defend himself in person or through legalistance of his own choosing...

(d) to examine or have examined witnesses aghimsand to obtain the attendance
and examination of witnesses on his behalf undersdme conditions as witnesses
against him...”

A. Admissibility

63. The Court notes that these complaints aremawmtifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
they are not inadmissible on any other grounds.yTinest therefore be
declared admissible.

B. Merits

64. The Government submitted that the applicamt had a fair and
public hearing. He had failed to submit any proof support of his
allegation that the judge had not been impartidde Bpplicant had been
provided with an opportunity to call witnesses, mitbevidence and to
lodge requests and challenges, which he had faoledd. The police officers
and the judge had advised the applicant to avaikalf of his right to have
a lawyer but he himself had not wished to do sce Tifaterials of the case
had been revealed to the applicant prior to therifga which was
demonstrated by the fact that those materials haeh bsigned by the
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applicant. Thus, taking into account that the aggpit had signed the record
of an administrative offence without any objectiohad refused to have a
lawyer, had not lodged any requests and had nakedviaimself of other
procedural rights, the police officers had consdetwo hours to be
sufficient for the preparation of the applicaneseihce.

65. The applicant submitted that the trial had heen fair and the
tribunal had not been independent and impartiaitheamore, it had not
been public since it had been held in camera udgg's office. The speed
with which the proceedings had been conductedfdih@e to provide him
with adequate time and facilities to prepare hifenlee and the fact that he
had been denied the right to call witnesses, examiitnesses and give
evidence in his defence had put him at a significhsadvantage vis-a-vis
his opponent. The materials of the case againshhaikinnot been revealed to
him prior to the hearing and the court had failedptovide a reasoned
decision. The hearing had taken place immediatiéy &is questioning at
the police station and he had been denied acceadawyer prior to and
during the trial.

66. The Court notes from the outset that simiksotd and complaints
have already been examined in a number of cas@ssagamenia,n which
the Court found a violation of Article 6 § 3 (b)kém together with
Article 6 § 1 (seeGalstyan cited above, 88 86-88, anfishughyan v.
Armenig no. 33268/03, 88 66-67, 17 July 2008). The cirstamces of the
present case are practically identical. The adrnatise case against the
applicant was examined in an expedited proceduderuArticle 277 of the
CAO. The applicant was similarly taken to and kept police station —
without any contact with the outside world — whibeewas presented with a
charge and in a matter of hours taken to a cowtcamvicted. The Court
therefore does not see any reason to reach aatfféinding in the present
case and concludes that the applicant did not heavair hearing, in
particular on account of not being afforded adeguizmme and facilities for
the preparation of his defence.

67. There has accordingly been a violation of d&ti6 § 3 taken
together with Article 6 § 1 of the Convention.

68. In view of the finding made in the precedirayggraph, the Court
does not consider it necessary to examine alsottte alleged violations of
Article 6.

VI. ALLEGED VIOLATION OF ARTICLE 2 OF PROTOCOL NOr

69. The applicant complained under Article 13h&f Convention that he
had no right to contest the decision of 22 Marc320he Court considers
it appropriate to examine this issue under Artitlgf Protocol No. 7 which,
in so far as relevant, reads as follows:
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“1. Everyone convicted of a criminal offence byridunal shall have the right to
have his conviction or sentence reviewed by a migtieunal. The exercise of this
right, including the grounds on which it may be reiged, shall be governed by law.”

A. Admissibility

70. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

71. The Government submitted that the applicaot iad the right to
have his conviction reviewed, this right being présed by Article 294 of
the CAO.

72. The applicant submitted that all the legalvmions regarding the
right to appeal were inadequate and confused.

73. The Court notes that the applicant in thegresase was convicted
under the same procedure as in the above-menticasel ofGalstyanin
which the Court concluded that the applicant ditlhave at his disposal an
appeal procedure which would satisfy the requirdsai Article 2 of
Protocol No. 7 (seGalstyan cited above, 88 124-127). The Court does not
see any reason to depart from that finding in ttesent case.

74. Accordingly, there has been a violation of idet 2 of
Protocol No. 7.

VII. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION

75. Lastly, the applicant complained that the amstriative penalty had
been imposed on him because of his political opinide alleged that he
had been seen coming home with two co-villagers dub participated in a
demonstration and had therefore been targeted doypaokice. He invoked
Article 14 of the Convention in conjunction withl dhe above articles,
which reads as follows:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.
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Admissibility

76. The Court observes with concern that simitanglaints have been
previously raised in numerous applications agaiAsinenia (see, for
example,Kirakosyan v. Armeniano. 31237/03, 8§ 87, 2 December 2008;
Tadevosyan v. Armeniao. 41698/04, § 81, 2 December 200&hitaryan
v. Armenia no. 22390/05, § 87, 2 December 2008; #&waksparyan V.
Armenia (no. 2)no. 22571/05, § 32, 16 June 2009). It, neverdiseldoes
not disclose sufficient evidence in the presené casupport the applicant's
allegation that he was subjected to an adminisgienalty because of his
political opinion.

77. This part of the application is therefore nfestiy ill-founded and
must be rejected in accordance with Article 35 88ar®l 4 of the
Convention.

VIIl. APPLICATION OF ARTICLE 41 OF THE CONVENTION

78. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

79. The applicant claimed 20,000 euros (EUR) ispeet of non-
pecuniary damage.

80. The Government submitted that, if the Counteate find a violation,
that would be sufficient just satisfaction. In aeyent, the amount claimed
was excessive.

81. The Court considers that the applicant haguipiegdly suffered non-
pecuniary damage as a result of being sanctionedugh unfair
proceedings and having no possibility to appealrsgjahis sanction, which
resulted in his detention for a period of ten dayslegrading conditions.
Ruling on an equitable basis, it awards the applieaJR 4,500 in respect
of non-pecuniary damage.

B. Costs and expenses

82. The applicant also claimed 4,147 United Std@kars (USD) and
6,809.98 pounds sterling (GBP) for the costs amikeesges incurred before
the Court. The applicant submitted detailed timeesh stating hourly rates
in support of his claims.



KARAPETYAN v. ARMENIA JUDGMENT 17

83. The Government submitted that the claims speet of the domestic
and foreign lawyers were not duly substantiatech wlibcumentary proof,
since the applicant had failed to produce any eatdgrcertifying that there
was an agreement with those lawyers to providd egaices at the alleged
hourly rate, while the submitted time sheets andoioe lacked any
signatures or seals. Furthermore, the applicantusad the services of an
excessive number of lawyers, despite the fact thatcase was not so
complex as to justify such a need. Moreover, tharljorates allegedly
charged by the domestic lawyer were excessiveoAlsd cost of translating
the application form and the enclosed documentsetlexpenses were not
necessary since it was open to the applicant tongutuich documents in
Armenian.

84. According to the Court's case-law, an apptiganentitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyret@nd are reasonable as
to quantum. In the present case, the Court notégeaiutset that no invoice
has been submitted to substantiate the translatimts. As regards the
lawyers' fees, it considers that not all the legakts claimed were
necessarily and reasonably incurred, including sdapication in the work
carried out by the foreign and the domestic lawyas set out in the
relevant time sheets. Furthermore, a reduction mlsst be applied in view
of the fact that a substantial part of the iniipplication and communicated
complaints was declared inadmissible. Making itsra»gtimate based on
the information available and deciding on an edp&abasis, the Court
awards the applicant EUR 3,000 in respect of castsexpenses, to be paid
in pounds sterling into his representatives’ bantcoant in the
United Kingdom.

C. Default interest

85. The Court considers it appropriate that tHaukinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaints under Article 3 and Article 6 §&rid 3 (a)-(d)
of the Convention and Article 2 of Protocol No. dnassible, and the
remainder of the application inadmissible;

2. Holds that there has been a violation of Article 3 o tbonvention on
account of the conditions of the applicant's debent
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3. Holdsthat there has been a violation of Article 6 &Rken together with
Article 6 § 3 (b) of the Convention in that the hpgnt did not have a
fair hearing, in particular on account of the fet he was not afforded
adequate time and facilities for the preparationhisf defence in the
administrative proceedings against him;

4. Holds that there is no need to examine the other comglainder
Article 6 of the Convention;

5. Holdsthat there has been a violation of Article 2 aftBcol No. 7;

6. Holds
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following aomis:

() EUR 4,500 (four thousand five hundred eurgd)s any tax that
may be chargeable, in respect of non-pecuniary danta be converted
into the national currency of the respondent Sdatee rate applicable at
the date of settlement;

(i) EUR 3,000 (three thousand euros), plus amy that may be

chargeable to the applicant, in respect of costs expenses, to be
converted into pounds sterling at the rate applecad the date of
settlement and to be paid into his representativask account in the
United Kingdom;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

7. Dismissegshe remainder of the applicant's claim for jusis$action.

Done in English, and notified in writing on 27 Og&y 2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Stanley Naismith Josep Casadevall
Deputy Registrar President



