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[1] This is an application for judit review of the decision of the

Immigration and Refugee Board, Convention Refugeteinination Division (the
"Board"), dated February 26, 2002, wherein it cadel that the applicants were not
Convention refugees pursuant to subsection 2(fhedimmigration Act, R.S.C. 1985,
c. I-2 (the "Act").

BACKGROUND

[2] All four applicants made indivdl refugee claims and are citizens of
Hungary. They allege a well-founded fear of perieauby reason of their ethnic
background, Roma. Mr. Janos Mohacsi, Sr. (the &gad applicant”) was born in
Hungary in 1969 and is of Romani origin. He has thddren from a first marriage
with a Hungarian woman. He alleges that his firfevihated him so much that she
started beating the children because they wergy"gypsies”. A divorce was declared
between the two in September 2000 and an agreemastreached where the
principal applicant received legal custody of twe thildren. The principal applicant,
who has only a sixth grade education and can haedlg, raised conflicts with his ex-
wife and her brother as the reason why they wezkiisg refugee status in Canada in
their Port of Entry declaration (the "POE"). Howevia their Personal Information



Forms (the "PIF"), the applicants also allege pmrsen because they were victims of
discrimination by school and housing authoritiesvasl as being the targets of

skinheads (nationalists) who would beat them. Télsp allege they were harassed,
beaten and detained by the police, and therefeas,dersecution by the authorities if
they were to return to Hungary.

[3] Their claims were heard by a anember-panel of the Board on
February 4, 2002. The principal applicant and hige wMrs. Janosne Mohacsi,

testified on that occasion. The principal applicacted as the representative of their
minor children, Zoltan and Janos (the "minor agplis”).

[4] The principal applicant testdi¢hat the main reason they left Hungary
was because his nephew had been killed in June [306&inheads simply because he
had been fishing without a licence. He explainedt ttfjtjhe nationalists are the
skinheads, they don't want to see gypsies in Hynghey want that the gypsies
disappear from Hungary" (transcript, certified netat page 212). He sought redress
along with other gypsies from the police but it vi@so avail. They also sought help
from the public, the State and the media, alsoot@vail. The Association for Gypsy
Minorities was also informed of this murder, butaling to the principal applicant
"they can not help us with the police, they are attached to them" (transcript,
certified record, at page 213). He also testifibdt tfive days after the murder,
skinheads vandalised their home. His wife and heeve¢so beaten and threatened
(transcript, certified record, at pages 216 and).23Bortly afterwards they decided to
leave the country.

[5] The principal applicant alsottsd that nationalism is rising very much
in Hungary, and that in the past, skinheads hattlettl them. He related some of the
difficulties they encountered with his Hungarianveite and her brother who was a
member of a skinhead group: "... they was screammge and they... sometime they
make ... spit on my wife because she's living vgttpsy ..." (transcript, certified
record, at page 231, reproduced as is). He alsiigdghat they were forced to live in
a gypsy ghetto without running water, sewage fiedj paved road and any telephone
facilities and that his son was obliged to go toost for the underprivileged because
there were no schools in the area. He testifietlisason was beaten and threatened
by Hungarian nationalists at school; so much teastbopped going to school. He also
explained that he had managed to save enough n{beelyad worked at a railway
station for 14 years) to make an offer on an apamtnmn the city in September 2000.
However, the municipal authorities refused to ghuen the necessary permission
because "gypsy is not allowed to buy a house angaVi{granscript, certified record,
at page 223). In fact, they called the police ardaaresult, he was arrested and
detained by the police for 24 hours. Regardingdatention the principal applicant
declared that "[a]fter they... after 24 hours, thegk me to the room, they beat me,
and they was screaming on me, "Disappear from ldétg,gypsy. You have to go to
your... your houses, and you have to be there,usecgou have nothing to do with...
here, and you are not allowed to buy a house t{gaiscript, certified record, at page
235, reproduced as is). Shortly after his relelasewife and he were attacked at a bus
station by skinheads who told them "[g]o to Indi@cause you came from India"
(transcript, certified record, at page 224). He wwaspitalised. According to his
testimony, in December 2000, the principal applicamo spoke in the name of other
gypsy co-workers, complained to his employer tlegently hired Hungarians doing



the same work earned more. He had not gotten a raisalary in 14 years. He was
asked by his employer to leave and did not retarwdrk. He alleges that he was in
fact "fired" by his employer. While leaving his vikothe was beaten by skinheads and
was hospitalised as a result of that attack.

[6] The principal applicant's wif@rcoborated his testimony. She also
testified that people spit on her and called hdrdke" and that she could not even go
out on the street for a walk as she can here ira@anvithout being yelled at and

screamed at. The applicants also provided medicialerce and a police report

corroborating the principal applicant's detentiond athe hospitalisation of the

applicants on two occasions, as well as a lettea &foma organisation and other
documentary evidence supporting their claim of @aution by reason of their ethnic
background.

BOARD'S DECISION

[7] The Board determined that thpleants were not Convention refugees.
The reasons given by the Board are very succihig.useful to reproduce the Board's
reasoning in its entirety:

The claimants spoke of discrimination and perseautiut in the POE notes
they spoke of no future for the children and of ssbby the brothers of Mr.
Mohacsi former spouse. When asked to explain therelpancy, Mr. Mohacsi
testified that he had"6grade and that he was afraid. The question askébi
POE is simple, it asks about the nature of theguetson and details related
thereto. The question is elementary, the claimsgsfied that their was an
interpreter present by telephone, as such the s not find the claimant's
explanation satisfactory.

Mr. Mohacsi was also questioned about his passipatt he obtained in
February 2001. He claimed that he obtained it dféelost his job and that his
intentions were to go to Austria to gain employmeértte panel finds Mr.
Mohacsi's behaviour strange and inconsistent wilmeone who fears
persecution.

Mr. Mohacsi was also questioned regarding his eympént. The evidence
showed that he was gainfully employed for 14 yearthe Koeskemet railway
station. The evidence also showed that contratlidallegations contained in
the PIF, the claimant did not participate in akstrbut rather went to see his
employer to complain about the salaries paid tosggg The panel finds that
the claimant embellished this part of the storyrder to enhance his claim.
The evidence also showed that the claimant wasrnastially fired. The
claimant testified that he never returned to wodcduse he was made to
understand that he was no longer wanted. The chdisnaehaviour and his
allegations of discrimination in Hungary are codicted by the fact that he
had a job for 14 years and managed to save enoogkymo make an offer on
an apartment.

The claimants allege that Skinheads targeted thiemn.true that during the
early 1990's there was a problem but the preseantoo conditions have



changed and the documentary evidence speaks afraage in the Skinhead
movement. More importantly, the exhibit A-7 speabs actions by the
government and police to prosecute anyone who heafeel a crime against
Romas.

The claimants were also confronted with an abunelaot documentary
evidence that speaks of the government's effortdigiot discrimination

towards gypsies. It mentions the creation of automgs governments and
Roma Self-governments. The documentary evidence tks of a vast
number of international Roma and human rights asgaions. The claimants
had no opinion other to say that these organisaimnot help Romas.

The panel has no reason to doubt the documentétgrese showing that the
government has gone to great lengths to proteatighés and lives of Romas.
The claimants filed exhibit P-2, a letter from tAssociation of National
Ethnic Gypsy Association corroborating their clairbst in light of the
documentary evidence, the panel is not convincadt ttiey have discharged
their burden to seek protection from their coumtprigin.

The panel also concluded that the alleged discaton does not amount to
persecution.

[8] For the above reasons, the Bakemied the applicants' refugee claims.
ISSUES

[9] The case at bar raises fourassu

1. Did the Board err by failing to specdily address the claims of the principal

applicant's wife and his minor children?

2. Did the Board err by making adverseifigd of credibility in an arbitrary or
capricious manner or without regard to the eviderefere it?

3. Did the Board err in reaching its cosahm that the discrimination faced by
the applicants did not amount to persecution andabyg to consider whether the
cumulative effect of the incidents related by tpplecants amounted to persecution?

4. Did the Board err in holding that thepligants had not discharged their
burden to seek protection from their country ofor?

[10] My answer to each of these questimnaffirmative. The rationale that
permits me to reach this conclusion is expressériollowing analysis.

ANALYSIS

1- Did the Board err by failing to specifiyahddress the claims of the principal
applicant's wife and his minor children?




[11] The claims of his wife and his mirahildren were specifically addressed
at the hearing. At page 241 of the certified rec@plicants’ counsel specifically
addressed the children's claim. Counsel askedrtheial applicant:

Q. You have been designated as repa@sanfor your two (2) sons and they
are, in fact, refugee claimants. What is theiraitn in the country? What is your
concern for them?

A. In Hungary, children and us, they aoared of skinheads because the
skinhead came to school and beat them, and a#&ehild was scared to go to school

Q. Which child?

A Janos.

Q. Janos? How old is Janos now?

A Nine (9).

Q. Pas d'avenir pour ces enfants. Esfantorisés par frere de I'ex-femme.

A. Yes, | wrote that one, it was trueit B. after | said that it was by skinheads
too.

Q. Okay.

A. Even his mother... their mother waxsdrizing them.

Q. In your testimony, your earlier tesdny, you stated that you didn't have

any problems after your divorce. You didn't havg problems with... you didn't have
any problems with your ex-wife's family. When | dethis | get a little bit of a
different picture.

A. (inaudible). 1 have six (6) classéssehool, and I... maybe | don't... don't
have a proper way to think. Maybe | have a prohiemxplain.

Q. Madame, you wanted to say something?

- She has to translate.

- Give her a chance to translate.

A. I would like to just mention that wheve get married it was in 2001,
March. | had a problem with his ex-wife because.wee had a fight. And she didn't

like because | am half-gypsy, and the kids wolkd tb stay with me... stay with me...
we were fighting, and even her brothers came aeg there beating me up. So



probably that's what my husband would like to exphou, that what we said, that
was the thing, when... what we said when we can@attada because really we didn't
want to accuse Hungary.

- Okay.

A. When we start to live with my wifeeviry to keep distance from them, so it
was like less. And when... but when she came t yyickids, because she... she want
to take them for a... for few days, so for... whtbr. The children, when they came
back, they... they were crying and they said, "h'dwvant to be with my mother, |
don't want to go with her."

Q. Now, why would she even be interestedicking up the children if she
wanted to throw them in the river, and she beainthend she told you to take your
kids and move out?

A. She is not normal. She... she wagpitalgzed also with mental problem, and
| went to the court with my wife to apply for intBction to see the children, and they
said. "Yes, from now, she's not allowed to comeitk up the children," but they
didn't give me the paper. They said, "Well, we taive a paper, but she's not
allowed to come to see the children."

A. We... we didn't have a good relatlopswith his ex-wife, and if she came to
pick up children just because to do the problenmwit, to make some problems with
my husband, to make a problem with a... mess ifiatimdy.

Q. | can understand all that. But whyudoyou even give her the children?

A. Because when, that time, when | (dible), she have arrived to see the
children. And after, | went to see the court, ane Been convocated, | went there too,
and we signed the paper that she can not comeettheechildren. And because she
was working on the street. She was...

- | will finish first one, then I'll member what she said. "She was on the
street, like... pauper.” And he said, "I was scatet they will catch some illness
from her." And the lay said that, "When the kidsrevevith her, she kept them, but
they went on the street, she didn't give them toAsad | said to her, 'Well, you don't
take the children, because you don't take careeshf why you take them?"™

There is also the issue of the concerns with regercis two (2) children, vis-a-vis
his wife... his former wife, and his wife's familghould the Claimants' concerns with
regards to authorities paying little heed to... plodice authorities paying little heed
o0... for the concerns of gypsies, then indeedctiilelren could be faced with... or be
placed in a precarious situation along with thathér.

(my emphasis)



[12] Furthermore, at page 242 of thetited record, counsel asked Mrs.
Mohacsi:

Q Mrs. Mohasci, what about you? Howyda feel about Hungary?
A. It's a fear. I'm scared.
Q What are you afraid of?

A. They came all the time to the houd®y... they scream on me, vell on me,
and they called me wharénd they... even like my cousin's situation, thheybeen
beaten upit was our case too. And | couldn't go out to street to... just for a walk
like here in Canada. They were humiliating me, &eri@g me, and threaten me, and |
was living in fear

Q. Do you confirm the testimony of ydwrsband as you've heard it related
today?

A. Yes.

Q. Is it true that his brother Zoltasn was killed, purportedly while he was
fishing?

A. Yes.

(my emphasis)

[13] The respondent maintains that, @ereng the co-applicants relied on the
principal applicant's story, as shown in their Pthis evidence was implicitly
considered by the Board and included in its denisia@isagree with such reasoning.
Unless express reasons are provided by the Baaxkdew of the evidence on record,
the Court cannot simply infer that the particut@atment received in Hungary by the
principal applicant means that his wife and minaidren, who also allege other acts
of persecution - such as their fear of being beateschool, or of being killed by
skinheads like the principal applicant's nephewnrnot reasonably justify a claim of
a well-founded fear of persecution on one of theugds enumerated by the
Convention.

[14] InSeevaratnam v. Canada (Minister of Citizenship and Immigration)
(1999), 167 F.T.R. 130, Tremblay-Lamer J. confirrtieat the omission of addressing
the minor applicant's claim is a reviewable erhoithat case, just as in the case at bar,
the child's claim was rejected without giving aduhitl reasons based on the failure of
the principal applicant's claim. Tremblay-Lamer rdlied on Chehar v. Canada



(Minister of Citizenship and Immigration), [1997] F.C.J. No. 1698, where Wetston J.
stated as follows at paragraph 5:

While the Board did not err in making its findingsncerning the female applicant, it
nonetheless failed to expressly state why it regp¢he claim of the minor applicant.
As such, the Board erred, either in failing to é¢dasthe minor applicant's individual
claim, or in failing to provide specific reasong fehy it determined that her claim
should be rejected

(my emphasis)

[15] Another relevant caselisithayathas v. Canada (Minister of Citizenship
and Immigration) (1994), 82 F.T.R. 154, where Reed J. ruled thatBbard must
consider the child's risk of persecution and notpdy focus on the position of the
principal applicant. She states as follows at paaty 10:

... The Board in reaching its decision that theliappt was not likely to be
persecuted in Colombo focussed almost exclusivaly tke applicant's
situation. It made the statement that she did ihattb the profile of a young
Tamil female LTTE member but did not explain whiaatt profile was. The
Board focussed its attention on the position ofdpelicant, particularly her
age, and did not assess the likelihood of the wmldeing the subject of
persecution. | think this was an ermghich dictates that the Board's decision
must be set aside. (my emphasis)

[16] It is apparent after reading thegugned decision that the Board either
ignored the evidence or failed to give additiorglgons why it rejected the wife's and
minor children's applications for refugee status.this case, it is clear from the
transcript, as stated above, that the claims wgeeifically addressed at the hearing
by the applicants' counsel. It was not satisfactoryhe Board to simply address in its
decision the principal applicant's claim and touass that the same reasons applied to
the other applicants. Therefore, this omission @loonstitutes a reviewable error of
law that justifies this Court to return the matberck to the Board. However, | will
still examine the other issues further below.

2- Did the Board err by making adverse ifind of credibility in an arbitrary or
capricious manner or without regard to the eviddyefere it?

[17] The second issue concerns the adveredibility findings made by the
Board. This issue has been analysed numerous byndee Court. A summary of the
applicable principles can be found lubana v. The Minister of Citizenship and
Immigration, 2003 FCT 116 (F.C.T.D). | will again recite soroé the general
principles summarized in the former case.

[18] First, the determination of a claint's credibility is the heartland of the
Board's jurisdiction. It has a well-established extige in the determination of
questions of fact, particularly in the evaluationtioe credibility and the subjective
fear of persecution of a claimant. No decision-nnakewever, can act arbitrarily or
in a capricious manner.



[19] Second, the Board is entitled teacade that a claimant is not credible
because of implausibilities in his or her evidemselong as its inferences are not
unreasonable and its reasons are set out in "ckear unmistakable terms".
Furthermore, the Board is entitled to make reasendindings based on
implausibilities, common sense and rationalitynly reject uncontradicted evidence
if it is not consistent with the probabilities affeng the case as a whole, or where
inconsistencies are found in the evidence.

[20] Third, not every kind of inconsisty or implausibility in a claimant's

evidence will reasonably support the Board's negdtndings on overall credibility.

It would not be proper for the Board to base itadiings on an extensive
"microscopic” examination of issues irrelevant oeripheral to the claim.

Furthermore, the claimant's credibility and theuglhility of her or his testimony

should also be assessed in the context of hersocduntry's conditions and other
documentary evidence available to the Board. Moroperipheral inconsistencies in
the claimant's evidence should not lead to a figpddh general lack of credibility

where documentary evidence supports the plaugioiithe claimant's story.

[21] Fourth, a claimant's first storyusually the most genuine and, therefore,
the one to be most believed. That being said, afthdhe failure to report a fact can
be a cause for concern, it should not always belkat, again, depends on all the
circumstances. There is no doubt that a failuremémtion a key event on which the
refugee claim is based in a written statement tenigmation authorities, or an
inconsistency between such statement and the Plkheorclaimant's subsequent
testimony are very serious matters which can piatignsustain a negative credibility
finding. However, the omission or inconsistency trius real. Besides, explanations
given by the claimant, which are not obviously imible, must be taken into
account.

[22] Fifth, the Board should not be duto apply North American logic and
reasoning to the claimant's behaviour: considenatfwuld be given to the claimant's
age, education, cultural background, previous $aoiperiences and psychological
condition. Therefore, in evaluating the claimarfitst encounters with Canadian
immigration authorities or referring to the clainianPOE, the Board should be
mindful of the fact that most refugees have livedeziences in their country of origin
which give them good reason to distrust persoraithority.

[23] In the case at bar, after havingsely read the transcript and the evidence
on record, | find that the Board has failed to gsalimportant aspects of the oral
evidence submitted by the applicants, or otherviggered reliable documentary
evidence corroborating the applicants' story.dbappears from the decision and the
record that the discrepancies and negative infesemoentioned in the impugned
decision relate to minor or peripheral issues. Mueg, the Board's reasons, taken as a
whole, are capricious, inadequate and do not stippgeneral non-credibility finding.

[24] | note that the Board does not pdm any distinct or articulable
contradiction between the statements made by tphicapts in their PIF and their oral
testimonies at the hearing, except with respedh&o”strike” incident which 1 will

discuss below, and which does not relate to a a@emtiement of the principal
applicant's claim. It is noteworthy that at no poim its decision does the Board



expressly mention that the applicants are not blediSpeaking of the principal
applicant's intentions in February 2001 to go tetAa to find employment, the Board
barely mentions his "behaviour [was] strange ammbmsistent with someone who
fears persecution”. Furthermore, the Board doesspetifically comment on the
manner in which the principal applicant and hisenéstified nor does it mention it
did not believe their testimony. At best, the Bdamdifficulties with the applicants’
stories are described in ambivalent terms and tmeisbferred from its very succinct
reasons.

[25] Most importantly, the Board nevésalisses nor questions the occurrence
of the immediate incidents indicated by the priatigpplicant in his PIF and related
at the hearing that led to the applicants' decismieave Hungary in June 2001.
According to the evidence, nationalists killed tpancipal applicant's nephew,
skinheads vandalized the applicants' home, thredtand beat the principal applicant
and his wife. Right after the murder, the princippplicant and other gypsies sought
redress from the police, but to no avail. This mtweprincipal applicant very afraid
for his two sons. He also testified that his else@n had been previously beaten and
threatened by nationalists at school, so much Heatstopped going to school.
Therefore, the Board should have asked itself wdretihese central elements of the
applicants’ claims were persecutory in nature aadsed a reasonable fear of
persecution.

[26] In the case at bar, the Board fitgtws a negative inference from the fact
that "[tlhe claimants spoke of discrimination anergecution but in the POE notes
they spoke of no future for the children and ofssbby the brothers of Mr. Mohacsi
[sic] former spouse". Second, the Board also finds that principal applicant's
behaviour in obtaining a passport in February 2@go and work in Austria was
"strange and inconsistent with someone who fearsepation”. Third, the Board also
questions the fact that in December 2000, the pah@pplicant was "fired" by his
former employer because he participated in a 'striknoting that there was a
discrepancy between his PIF and his testimonypteapate that the Court on judicial
review should not engage in a microscopic analgbithe Board's credibility finding
(Sarkoz v. Canada (Minister of Citizenship and Immigration), [2001] F.C.J. No. 973,
at para. 17). In the present case, however, these tredibility findings were the
only aspects of the evidence identified by the Boand, in my view, they are
perverse and capricious considering the partiatilumstances of this case and the
evidence on record.

[27] As | stated earlier, an allegedcdépancy in an omission to report a
relevant fact at the time of arrival should be edesed in light of the particular
situation and special characteristics of a claimdie principal applicant was on
more than one occasion threatened, beaten andhei@téy the police and other
groups. He is a Roma who lived in a gypsy ghette.attended school for only six
years and he can hardly read. The POE was in Frenlgdmguage he is not familiar
with, and the interpreter was translating overghene which certainly is not an ideal
situation. This Court irBingh v. Canada (Minister of Citizenship and Immigration,
[1996] F.C.J. No. 963 (F.C.T.D.), cautioned thasitpoor practice" for the Board to
find the notes to be accurate on "pure faith". TJuairt added that the Board should
inquire into such matters as the context of therinew and the degree to which the
claimant understood the questions.



[28] As the principal applicant explaiheell during the hearing, he did not
fully understand the questions. Furthermore, he alplained that he was afraid that
if he said or wrote negative comments about theeStHungary, Canada would send
him back to Hungary, and that if his country found what he had said, the situation
would be even worse than before: "... they willhgrus at home. [...] and after, if |
come back, they will punish me because | accusegblyti (transcript, certified
record, at page 235). This is, in my view, a reabta reason. In its decision, the
Board only mentions the first part of the explamatgiven by the principal applicant
and ignores the second part of his explanations Ehclearly a reviewable error. As
stated by the Court iWeres v. Canada (Minister of Citizenship and Immigration)
(T.D.), [2001] 2 F.C. 124: "... it was not within its §flBoard's] mandate to ignore
reasonable explanations and to treat the evideactha@ugh the explanations had
never been given". Therefore, the first credibifibding is perverse and capricious.

[29] The Board also mentions that then@pal applicant's behaviour in
obtaining a passport in February 2001 to go andkvimrAustria was "strange and
inconsistent with someone who fears persecutiomivéVer, the principal applicant
testified that he had lost his job in December 2800 wanted to go to Austria to look
for work: "... I lost my job and I... | knew thatchn not §ic] find job so probably |
would go to Austria or somewhere to find the worRustria is not far from Hungary,

| would be working around 400 kilometer from us,| ®ould come home to... to visit"
(transcript, certified record, at pages 220-21yadpced as is). The Board fails to
explain why it inferred that the principal applitanbehaviour was strange and
inconsistent with his fear of persecution. The Bisareasons are inadequate on this
point. Furthermore, | note that the immediate irotd (the murder of the principal
applicant's nephew and the vandalism of their hotha) prompted the applicants'
departure from Hungary happened in June 2001, wkislbme four months after the
principal applicant obtained a passport in Febru20@1. The applicants' fear of
persecution had to be addressed by the Board im ofeall the relevant incidents.
Therefore, this second credibility finding is afserverse and capricious.

[30] At the hearing, the principal agglnt testified that he met his employer in
December 2000 with other gypsy co-workers to compddoout the salaries paid to
the gypsies. Since the principal applicant had meeference in his PIF to his

participation in a "strike", the Board considerédtthe "embellished this part of the
story in order to enhance his claim” (Board's denisat page 2). However, a close
reading of the transcript shows that the princaggblicant was straightforward in his
answers and immediately clarified to the presidimgmber that "[i]t's not like a strike.

It's not the big thing, because it was me and 6)xdiypsies” (transcript, certified

record, at page 251). Moreover, the Board also ioestthat the evidence showed
that the principal applicant "was never actualtgdi’. Whether the principal applicant
voluntarily resigned or was dismissed by his em@tayaises mixed questions of fact
and law which the Board is not in the position take in a refugee claim. The
principal applicant's testimony on this point wad contradicted. After close reading
of the transcript, if there are any contradictiomshe answers given by the principal
applicant, they are more apparent than real. Thecipal applicant stated at the
hearing (transcript, certified record, at page 251)



Q. What did you guys do? Did you go andhplain to your boss? Is this how
it happened?

A. | was the oldest, so it was me whketd to the boss. "I'm sorry..." and | told
him, "How it could be that that guy, he came aftex, and I'm working more than
him, and | got less?"

Q. Okay. And then what happened?

He told me to... to leave.

He said if you don't like it leav@ it

A
Q
A. Yes. Exactly.
Q Okay. And you said?
A

. | didn't know what to say. | couldgt anywhere, so | have to leave, so |
left. No gypsies have no... lot of rights, in Hungary.

Q Okay. But did you actually leave youork?

A Yes. Yes.

Q. Did you go back the next day?

A No.

Q Because here you say you were fired.

A If they tell you to leave, so you dogo back, because it's like final. You
don't go back. But you have your tools, and thit's

Q. Do you have any official documentstisg that you left, or that you were
fired, or...?

A. They don't give you the paper. Now Hungary, it's like that. They don't

give you paper that it's finished.

(my emphasis)

[31] It is apparent that the Board madguestionable and distorted reading of
the evidence to come to the conclusion that théiGgm was not actually fired. The
explanations given by the principal applicant appessonable and could not be



outright rejected by the Board. | have no doubt th# certainly a case where the
applicants should have been given the benefit ef dbubt. | also note that the
presiding member assumed in the above questiohatgthe principal applicant was
told by his employer that "...if you don't like igave it", when the principal applicant
actually said in the first place "[h]e told me tdo leave". Considering the fact that
the principal applicant's testimony was being tiaesl, it was highly inappropriate
for the presiding member to put different wordsthe principal applicant's mouth.
Nevertheless, considering the principal applicapisticular situation, it is not
implausible that he would have taken the presigiregnber's suggestion as meaning
that he was fired and therefore, he should not coac& to work. Therefore, the third
credibility finding is also perverse and capricious

[32] Consequently, | conclude that theaRl based its credibility findings
without considering the principal applicant's parkar situation and on trivial
discrepancies. This renders the Board's factuatlasion patently unreasonable.

3- Did the Board err in reaching its comsodun that the discrimination faced by
the applicants did not amount to persecution andabyng to consider whether the
cumulative effect of the incidents related by thelecants amounted to persecution?

[33] The third issue raised is whethemnot the Board properly analyses the
evidence so as to determine whether the prejudiisakiminatory actions related by
the applicants, if taken together, may have produee well-founded fear of
persecution on "cumulative grounds".

[34] The Office of the United NationsgHi Commission for Refugees has
published a book entitledHandbook on Procedures and Criteria for Determining
Refugee Satus’, (Reedited Geneva, January 1992) (the "Handbowokigh provides
guidance for the consideration of claims of perSenubased on the cumulative
effects of discrimination. The relevant paragrapine paragraphs 53 through 55.
Paragraph 52 is also quoted below to provide contethe discussion of what should
be factored into a cumulative analysis in lighttbé broader goal of determining
whether persecution exists:

(b) Persecution

[.]

52. Whether other prejudicial actions breats would amount to
persecution will depend on the circumstances dfi ease [...]. The subjective
character of fear of persecution requires an evialuaof the opinions and
feelings of the person concerned. It is also inlidjet of such opinions and
feelings that any actual or anticipated measuresaghim must necessarily
be viewed. Due to variations in the psychologicakerup of individuals and
in the circumstances of each case, interpretatiohsvhat amounts to
persecution are bound to vary.

53. In addition, an applicant may have nbeebjected to various
measures not in themselves amounting to persec(gign discrimination in
different forms), in some cases combined with othdverse factors (e.g.



general atmosphere of insecurity in the countrgradin). In such situations,
the various elements involved may, if taken togetheoduce an effect on the
mind of the applicant that can reasonably justifslaam to well-founded fear
of persecution on "cumulative ground®leedless to say, it is not possible to
lay down a general rule as to what cumulative nes@@an give rise to a valid
claim to refugee status. This will necessarily awpen all the circumstances,
including the particular geographical, historicatlaethnological context

(c) Discrimination

54. Differences in the treatment of vasigroups do indeed exist to a
greater or lesser extent in many societies. Penstosreceive less favourable
treatment as a result of such differences are muessarily victims of
persecution. It is only in certain circumstances thiscrimination will amount
to persecution. This would be so if measures otrignation lead to
consequences of a substantially prejudicial natarehe person concerned,
e.g. serious restrictions on his right to earnlikiihood, his right to practise
his religion,_or his access to normally availalde@ational facilities

55. Where measures of discrimination @r¢hemselves, not of a serious
character, they may nevertheless give rise to soresble fear of persecution if
they produce, in the mind of the person conceradggling of apprehension
and insecurity as regards his future existence.tidéner not such measures of
discrimination in themselves amount to persecutimmst be determined in
light of all the circumstance#\ claim to fear of persecution will of course be
stronger where a person has been the victim ofrabeu of discriminatory
measures of this type and where there is thus allative element involved.

(Headings in original) (my emphasis)

[35] The Federal Court of Appeal hasdhisat an analysis in which events
occurring within a particular time frame are exaatinn isolation defeats the purpose
of a cumulative determinatiorM@delat v. Canada (Minister of Employment and
Immigration), [1991] F.C.J. No. 49 (F.C.A))). Furthermore, Wickramasinghe v.
Canada (Minister of Citizenship and Immigration), [2002] F.C.J. No. 601 (F.C.T.D.)
the Court ruled that the interpretation of the téparsecution” is a question of mixed
fact and law, and that the identification of petgem behind incidents of
discrimination or harassment is a question of mie@dand fact and therefore subject
to a reasonablenessnpliciter standard of review. Based on this standard otxeyl
must conclude that the decision of the Board os i#sue was unreasonable. Even if a
patent unreasonableness standard of review wdve @pplied, the evident errors on
the face of the decision would lead me to find tlfz decision was patently
unreasonable.

[36] First, the Board never really ades the discrimination issue in light of
the evidence on record apart from its finding thdtlhe [principal] claimant's

behaviour and his allegations of discriminationHangary are contradicted by the
fact that he had a job for 14 years and manageshte enough money to make an
offer on an apartment” (Board's decision, at pageAR the end of its reasons, the
Board makes this final statement: "[tlhe panel atsmcluded that the alleged



discrimination does not amount to persecution” (emgphasis), but provides no
indication of the reasoning leading to such a agsioh.

[37] Second, as | have already notedvapthe Board mentions that "[t]he
claimant's behaviour and his allegations of disgration in Hungary are contradicted
by the fact that he had a job for 14 years and geoh#o save enough money to make
an offer on an apartment.” (Board's decision ae@gg This is clearly a perverse and
capricious finding. What the Board fails to considad mention in its decision is the
fact that even if the principal applicant manageddve the money to make an offer,
he still had to apply to the authorities in orderget an apartment in town. He was
ultimately told that: "[y]Jou know, the gypsies anet allowed to buy a house in
downtown, like..." (transcript, certified recordi page 217). Consequently, it is
irrelevant to mention that the principal applicargts able to save money to make an
offer on an apartment if he could not ultimatelyybiti because of his ethnicity.
Moreover, the Board also failed to mention thalolwing this rejection, the principal
applicant was arrested by the police, beaten ataingel. A police report mentioning
that the principal applicant was arrested and dethfor 24 hours for violation of the
public order, therefore corroborating in part lEstimony, can be found at page 56 of
the certified record. The failure to at least addrthis evidence is, in my view, a sign
of the perfunctory analysis made by the Board anskrious enough, in view of the
particular circumstances of this case, to raiseceors on the Board member's
judgment or impatrtiality.

[38] Third, in their PIF and at the hegr the applicants maintained that they
were victims of extensive discrimination. The prnpad applicant testified amongst
other events that:

1. His son was obliged to attend a schooluhderdeveloped children as he was
not permitted to go to normal school;

2. He mentioned that he and his family wabéged to live in a gypsy ghetto
with no sewers or telephone because they were eratifted to buy an apartment in
the city;

3. The principal applicant also testifidshtt when his application for an
apartment was rejected, mainly because of his @tiinihe protested against the
injustice. He was arrested, beaten by the policehamiliated;

4. He also submitted that he and his famwye beaten by skinheads at a bus
station;
5. He was fired after 14 years becauseohgtained of the inequity of treatment

between Roma and Hungarian workers;
6. They were attacked when leaving Churod day;

7. His son was beaten and threatened by&hian nationalists at school to the
extent that he stopped going to school;

8. His nephew was killed by skinheads fsinihg without a licence;



9. His house was attacked by skinheadsthedapplicants were beaten and
threatened on that occasion; and

10. His wife testified that she was regulabyt on and called a "whore" after she
married the principal applicant, to the point thlaé was afraid to go out.

[39] In focussing its attention on owiye incident (the offer on an apartment),
the Board omitted to consider the cumulative natafethe discriminatory acts
suffered by the applicants.

[40] Fourth, the certified record alsmtains two medical reports attesting that
the applicants were admitted to the hospital on $@parate occasions after being
attacked by several men (transcript, certified reécat pages 58 and 60). Finally, the
certified record includes a letter from the Asstiora of the National Ethnical Gypsy
Minority confirming that the Mohacsi family were méers of said Association and
that they were victims of discrimination becausetiedir Gypsy nationality. The
medical reports certainly corroborate in part thallegations of persecution and
should at least have been mentioned in the Boaetssion and the reasons for
disregarding it set out. Furthermore, even thoighBoard mentioned the letter from
the Association (exhibit P-2), it did not give ihyaweight after considering the
"documentary evidence" without providing any furtlexplanation or reference to a
particular source. The inadequacy of the reasorendyy the Board can only lead this
Court to conclude that the Board ignored relevamttipns of the evidence and
omitted to consider the cumulative nature of thecdminatory acts suffered by the
applicants.

4- Did the Board err in holding that theplpants had not discharged their
burden to seek protection from their country ofjo?

[41] The Handbook, at paragraph 65gstat follows:

Persecution is normally related to action by thimauities of a country. It may
also emanate from sections of the population tbatat respect the standards
established by the laws of the country concerned] Where serious
discriminatory or other offensive acése committed by the local populace,
they can be considered as persecution if they aogvikgly tolerated by the
authorities, or if the authorities refuse, or praweable, to offer effective
protection. (my emphasis)

[42] The principle governing state potien was established by the Supreme
Court of Canada inCanada (Attorney General) v. Ward, [1993] 2 S.C.R. 689
("Ward") where the Court held that the ability ofstate to protect its citizens is
simply an assumption which can be defeated whercldienants provide clear and
convincing evidence that the state cannot protemint The evidence that could help
making this determination has been suggested bgreaFJ. who stated at paragraph
50 that "... [flor example, a claimant might advartestimony of similarly situated
individuals let down by the state protection aremegnt_or [...] testimony of past
personal incidents in which state protection ditimaterialize. [...] (my emphasis).




[43] In the case at bar, the princigglecant's evidence was that he had sought
help from the police, but was beaten by same wigecomplained. In his PIF, he also
states that he wrote to the Ministry of Justicerafte and his family were beaten by
skinheads at a bus station but received no reppliGation record, at page 25" 5
para.). He also complained to the City authoriéifter his house was attacked. He was
threatened of being killed if he continued to coanpl He also applied to the police
but received no protection after his son was tered. In the year of 2001, when the
applicants protested against the death of the ipah@pplicant's nephew, they were
met by the police with rubber batons and tear §asy applied to many public and
state organisations for help but the authorities eredia tried to cover up the event
(application record, at page 26).

[44] Here, the Board bases its findifdghe availability of state protection
solely on part of the documentary evidence. Ther@states that "exhibit A-7 speaks
of actions by the government and police to progeauntone who perpetuated a crime
against Romas", that "[tlhe claimants were ... momfd with an abundance of
documentary evidence that speaks of the governsneffidrts to fight discrimination
towards gypsies”, that "the government has gorgrdat lengths to protect the rights
and lives of Romas", and that "[t{jhe documentangence also talks of a vast number
of international Roma and human rights organisatiorTherefore, the Board
summarily concludes that the applicants have nsthdirged their burden to seek
protection from their country of origin.

[45] Clearly, the analysis made by trmail was perfunctory and renders its
finding on the issue of state protection unreastendbrst, the Board has completely
failed to consider the contradictory documentarglence concerning state protection,
the applicants' efforts to obtain state protectma the refusal of the authorities at
various levels to act. Second, the Board also iarimplying that since Romas can
seek help from international Roma and human righganisations for wrongs done to
them, the applicants cannot claim that they arequeited or that they do not benefit
from effective state protection.

[46] First, the Board finds that the downtary evidence showed that the
government has gone to "great lengths to protextights and lives of Romas" and
cites the documentary evidence in support of itscision, namely exhibit A-7.
However, the Board fails to consider and to meniioits decision the contradictory
documentary evidence indicating that despite thertsf of the government on this
point, there were still major problems with the Ierpentation of these programmes,
so much so that Romas were still denied entryedgiropean Union.

[47] This contradictory documentary ende was mentioned in a 1999
document entitled The Roma in Hungary: Government Policies, Minority
Expectations, and the International Community (Budapest, Hungary, December 6,
1999), but is not even mentioned by the Board. @hacknowledging the
government's efforts to improve the situation oinfag, the document nevertheless
points out:

...Nevertheless, the Roma in Hungary continue tifesigreatly from low
social status and from discrimination. Some Ronmgd that the government



IS not serious about carrying out its own mediummtstrategy and cite what
they consider to be insufficient financial resosgrdevoted to it.

(application record, at page 58)

... Although Hungary has been ranked as one ofc#melidate nations most
likely to become a member in a relatively shoriiquéof time, the situation of
its Romani population has been a major elementhen EU's critique of

Hungary's performance. The EU has repeatedly iteticthat the Hungarian
government must make additional political and feiahefforts to improve the

situation of the Roma if it is to meet the criteioa accession.

(application record, at page 60)

[48] In another document prepared by th®. Department of State entitled
Country Reports on Human Rights Practices - 2000 (Released by the Bureau of
Democracy, Human Rights, and Labor, February 2812@ is mentioned as follows:

...Many human rights and Romani organizations cldnat Roma receive less
than equal treatment in the judicial process. Siatly they allege that Roma
are kept in pretrial detention more often and forger periods of time than
non-Roma. This allegation is credible in light ehgral discrimination against
Roma; however, there is no statistical evidenceabse identifying the
ethnicity of offenders is not allowed under theadptotection law. Since the
majority of Roma fall into the lowest economic strathey also suffer from
poor counsel and unenthusiastic representation.

(application record, at page 72)

[49] With respect to the issue of disgnation in housing, the report states that
the "local authorities have in some cases triegxpel Roma from towns or have
taken advantage of situations (eviction for nonment of bills or condemnation of
Romani homes) to relocate and concentrate Romapulatons, in effect creating
ghettos" (application record, at page 73).

[50] Furthermore, according to the 208hnesty International report, the
Council of Europe's European Commission againstsRaand Intolerance noted that
"severe problems of racism and intolerance continuglungary”. It noted that the

incidence of discrimination towards the Romani dapan continued in all fields of

life and expressed concern particularly about palietreatment. Yet the government
still refused to pass an anti-discrimination law.

[51] In a report of a recent forum ofrRany Organizations of Hungary, the
"Romanies’ situation in the past 10 years have loeatinuously deteriorating over
the past 10 years..." (application record, at pée

[52] With respect to the issue of "spedchools" of which the applicants
complained, the Ombudsman himself issued a repbarchw"found that the high



proportion of Romani children in "special schodisl' the mentally disabled was a
sign of prejudice and a failure of the public edicrasystem. Schools for Roma are
more crowded, more poorly equipped, and in mark@digrer condition than those
attended by non-Roma" (application record, at pabe

[53] Furthermore, even contradictionekhibit A-7 at pages 174-196 of the
certified record can be found showing that therédfof the state to protect its citizens
might not be as effective as the Board suggestsenihestates that "the exhibit A-7
speaks of actions by the government and policedsgeute anyoneho perpetuated
a crime against Romas" (my emphasis). For exangage 179:

On 9 July 2001, the RPC reported that the Jaszdeg$zolnok county
prosecutor's criminal department had reopenede aasvhich two policemen
and two riverbank patrol officers had been accusfefbrcing a 14-year-old
male Roma into the icy waters of the Tisza riveTiszabura (16 July 2001a).
The young Roma was allegedly caught fishing with@walid license by the
officers (ibid. 3 September 2001c). The resumedtstigation revealed that
four other young male Roma had been "ill-treateglthe four officers (ibid).
As of 29 August 2001, charges of torture and unldaétention were brought
against the riverbank patrol officers (ibid). Nomtien of charges against the
two policemen could be found among the sourcesutmtsby the Research
Directorate” (my emphasis)

[54] This Court has held that all of dhecumentary evidence must be assessed,
and it must be assessed together, and not inipagslation from each othe©O{vusu

v. Canada (Minister of Employment and Immigration), [1989] F.C.J. No. 33 (F.C.A));
Lai v. Canada (Minister of Employment and Immigration) (1989), 8 Imm. L.R. (2d )
245 (F.C.A.); andHilo v. Canada (Minister of Employment and Immigration) (1991),

15 Imm. L.R. (2d) 199 (F.C.A))). | agree with th@ldwing reasoning expressed by
Hansen J. irPolgari v. Canada (Minister of Citizenship and Immigration), [2001]
F.C.J. No. 957, at paragraph 32:

Second, the documents tendered by the applicadtshase contained in the
RCO disclosure materials cast doubt and indeedatiot the availability and
effectiveness of state protection for Hungarian RoWvhile it may have been
reasonably open to the panel to make the findihgkédj the absence of any
analysis of the extensive documentation containgtle Hungarian Lead Case
Information Package and the materials in the RCSBldsure package or the
documents submitted by the applicants coupled thighfailure to adequately
address the contradictory documents and explainpieference for the
evidence on which it relied warrants the Courttenvention.

[55] Second, the Board also impliesténdecision that since Romas can seek
help from international Roma and human rights oiggtions for wrongs done to
them, the applicants cannot claim that they aradgeersecuted or that they do not
benefit from effective state protection. Such piasj and the conclusions which the
Board draws from them, fail to consider the requieat that a refugee claim should
be considered based on the circumstances of eattbupa case. If the reasoning of
the Board were to be accepted, every claim by agdhuan Rom for refugee
protection in Canada could conceivably be rejected.



[56] It is also wrong in law for the Bdao adopt a "systemic" approach which
may have the net effect of denying individual refeglaims on the sole ground that
the documentary evidence generally shows the Hiargagovernment is making
some efforts to protect Romas from persecution mcrianination by police
authorities, housing authorities and other groups have historically persecuted
them. The existence of anti-discrimination provisian itself is not proof that state
protection is available in practice: "Ability of state to protect must be seen to
comprehend not only the existence of an effectiggislative and procedural
framework but the capacity and the will to effeetivimplement that framework"
(Elcock v. Canada (Minister of Citizenship and Immigration) (1999), 175 F.T.R. 116
at 121). Hungary is now considered a democrationawhich normally would be
considered as being able to provide state proted¢ticall its citizens\ard, supra).
Unfortunately, there are still doubts concerning #ffectiveness of the means taken
by the government to reach this goal. Thereforgeality check™" with the claimants'
own experiences appears necessary in all cases.

[57] The Court inMolnar v. Canada (Minister of Citizenship and
Immigration), [2002] F.C.J. No. 1425 ("Molnar"), a recent demisof this Court,
illustrates, in my view, the approach that oughbéotaken here. Tremblay-Lamer J.
determined that "the Board erred in imposing ondpglicants the burden of seeking
redress from agencies other than the police". Tmetion of the police forces is
specifically to protect the citizens of the counémyd in the event they refuse or are
unwilling to fulfill their inherent functions theit has been recognized by this Court
that there is no obligation on the person to resbtiuman rights organisations. The
purpose of these organisations is not to providéegtion from crime. That is the role
of the police Balogh v. Canada (Minister of Citizenship and Immigration), [2002]
F.C.J. No. 1080, at para. 44; aNK. v. Canada (Solicitor General) (1995), 107
F.T.R. 25, at para. 44-45). Tremblay-Lamer J. aohetl, at paragraph 34, that the
documentary evidence provided to the Board clemdycated that despite apparent
efforts by the state, "police protection of the Roiminadequate” and also that: "[t]his
evidence demonstrates that Roma live in fear oh libé police and the judicial
process in Hungary, as they are the victims ofgeoliiolence and a judicial process
that supports and even encourages violence agharst'.

[58] In the case at bar, although thegliapnts complain of discriminatory acts,
they also suffered from aggression from skinheamspolice authorities. Those acts
are criminal in nature. Furthermore, according te tlocumentary evidence, the
principal applicant's nephew was murdered by skidke He, along with other
gypsies, sought redress from the police but it washo avail. The Board, by
suggesting that the applicants could have requdstgul from "international Roma
and human rights organisations”, failed to addthssreal issue of protection from
criminal acts and thus committing an error of law.

[59] Therefore, | find that the Boardest in holding that the applicants had not
discharged their burden to seek protection fronr tteuntry of origin.

CONCLUSION




[60] The application for judicial revienw allowed. Consequently, considering
the above reasons and all the documentary evideafoee me, the Board's decision is
set aside and the matter is sent back for redatetran to a newly constituted panel.

[61] In the event that the Court decitiegrant the present application, which
is the case here, the respondent has asked thetGaertify the following question:

With respect to the requirement that a claimanvigeclear and convincing evidence
that the state will not protect him or her, is fugee claimant required to approach
agencies beyond the police?

[62] This question has been previouditified in Cuffy v. Canada (Minister
of Citizenship and Immigration), [1996] F.C.J. No. 1316, at paragraph 14, but was
never brought to the Federal Court of Appeal tahgwvered.

[63] It was decided iniyanagamage v. Canada (Minister of Citizenship and
Immigration) (1994), 176 N.R. 4 that "... a question must be which, in the opinion
of the motions judge, transcends the intereste@frhimediate parties to the litigation
and contemplates issues of broad significance nergé application [...] but it must
also be one that is determinative of the appéayafagamage, at paragraph 4). In the
case at bar, the applicants seem to have beeneatedr by police authorities and
therefore could not be expected to seek their ptiote Furthermore, since | have
decided that the Board ignored relevant and imporgarts of the documentary
evidence, | conclude that the question submittedthy respondent cannot be
answered in the absence of proper factual backgrotihis question would not be
determinative of the appeal in the present cagsecedly if | consider that other
relevant factual aspects of these refugee claime hat been properly addressed by
the Board and need to be examined again befoneah determination is made with
respect to the issue of state protection.

[64] In conclusion, | will add that Baker v. Canada (Minister of Citizenship
and Immigration), [1999] 2 R.C.S. 817, the Supreme Court of Caresablished as
part of the duty of procedural fairness, the ppieithat an administrative tribunal is
required to provide written reasons for its decisibhe decisions affecting claimants
for refugee status are of such importance and easohsidered critical to their future
that the omission to tell them why the result weached would be unfair. Boilerplate
types decisions with an architecture that pernhies substitution of claimants are
imminently suspect and will undoubtedly generategaitions that the Board has not
really turned its attention to the actual factsaafefugee claim. The case at bar is a
good example of a case where the requirement oiging reasons may be satisfied
from a formal point of view, but where the Board mevertheless failed to justify its
findings in an acceptable fashion.

ORDER

THIS COURT ORDERS that the application for judicial review of thect®on of

the Immigration and Refugee Board, Convention Redu@etermination Division,
dated February 26, 2002, wherein it concluded tthet applicants were not
Convention refugees pursuant to subsection 2(Ihefmmigration Act, be granted



and the file be remitted back to a newly constdupanel for redetermination. No
question of general importance will be certified.
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