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COUR EUROPERNE DES DROITS DE LHOMNME
EUROPEAN COURT OF HUMAN RIGHTS

THIRD SECTION
PARTIAL DECISION
AS TO THE ADMISSIBILITY OF

Application no. 26828/06
by Milan MAKUC and Others
against Slovenia

The European Court of Human Rights (Third Sectiosijfing on
31 May 2007 as a Chamber composed of:
Mr  C.BiRsAN, President,
Mr  B.M. ZUPANCIC,
Mrs E.FURA-SANDSTROM,
Mrs A.GYULUMYAN ,
Mr E.MYJER,
Mr DAVID THOR BJORGVINSSON
Mrs |. ZIEMELE, judges,
and Mr SQUESADA, Section Registrar,

Having regard to the above application lodged witle European
Commission of Human Rights on 4 July 2006,

Having regard to the decision to apply Article 23 8f the Convention
and examine the admissibility and merits of theedagether.

Having regard to the decision to grant prioritythe above application
under Rule 41 of the Rules of Court and to infolma Contracting Party
urgently of the application under Rule 40 of thdeRwof Court.

Having deliberated, decides as follows:

THE FACTS

1. The first applicant, Mr Milan Makuc, is a Crizatt citizen. He was
born in 1947 and lives in Portoroz. The second iappt, Mr Ljubomir
PetreS, was born in 1940 and lives in Sentjan. Tied applicant,
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Mr Mustafa Kuré, was born in 1935 and lives in Koper. The fourth
applicant, Jovan Jovana@yiwas born in 1959 and lives in Ljubljana. The
fifth applicant, Mr Velimir Dabeti, was born in 1969 and lives in Italy. The
sixth applicant, Mrs Ana Mezga, is a Croatian eitizShe was born in 1965
and lives in Portoroz. The seventh applicant, Mibenka Ristanoyj is a
Serbian citizen. She was born in 1968 and livesSanbia. The eighth
applicant, Mr Tripun Ristano®;j the son of the seventh applicant, was born
in 1988 and lives in Serbia. He is a citizen of ldasand Herzegovina. The
ninth applicant, Mr Ali Berisha, was born in 19@&ddives in Slovenia. The
tenth applicant, Mr llfan Sadik Ademi, was born 1852. He lives in
Germany. The eleventh applicant, Mr Zoran Mjnvas born in 1972. He
lives in Serbia.

2. They are represented before the Court by MoAGiulio Lana and
Mr Andrea Saccucci, lawyers practising in Rome, amMs Alessandra
Ballerinni and Mr Marco Vano, lawyers practisingGenoa (Italy).

3. Before 25 June 1991, the day Slovenia declarédpendence, the
applicants were citizens of the Socialist Federapublic of Yugoslavia
(“the SFRY”) and one of its constituent republi¢tkey than Slovenia. They
acquired permanent resident status in Slovenia twthiey retained until
26 February 1992, the day their names were deleted the Register of
Permanent Resident®égister stalnega prebivalstvahe Register”) and
they became subject to the 1991 Aliens A&dlon o tujcif (see paragraph
10 below).

A. The circumstances of the case

4. The facts of the case, as submitted by theicgus, may be
summarised as follows.

1. General background and context

5. Until 25 June 1991 the SFRY was composed of republics:
Slovenia, Croatia, Bosnia and Herzegovina, Serb@antenegro and
Macedonia. Nationals of the SFRY had “dual citizeps for internal
purposes, that is to say they were citizens bothefederation and of one
of the six republics. They had freedom of movenveiitin the federal State
and could acquire permanent residence whereverseéitdlgd on its territory.
Registered permanent residence was the key tcefilyment of various
economic, social and even political rights. Foreigitizens could also
acquire permanent residence in the SRFY.

6. As a result of the plebiscite held on 23 Decemi®90, Slovenia
declared independence on 25 June 1991. In the snth® preceding the
declaration of independence, the Slovenian legislgassed a series of laws
as part of the “independence legislation$dmosvojitvena zakonodgjan
order to set the legal framework of the new soggr&tate.
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7. This legislation included the Citizenship oé tRepublic of Slovenia
Act (Zakon o drzavljanstvu Republike Sloveriifae Citizenship Act”) and
the 1991 Aliens Act, which came into force followitheir publication in
the Official Gazette on 25 June 1991. They conakthe composition of
the population of the new State. At that time, agpnately
200,000 Slovenian residents or 10% of the Slovepigpulation, including
the applicants, were citizens of the former SFRYulsics other than
Slovenia.

8. Section 40 of the Citizenship Act provided tbiizens of the former
SFRY republics who were not citizens of Sloveniaitizens of the former
SFRY republics”) could acquire Slovenian citizempslifi they met three
requirements: they had acquired permanent resitants in Slovenia by
23 December 1990, were actually residing in Slowveand applied for
citizenship within six months after the Citizensipt entered into force.
Under section 81 of the 1991 Aliens Act, citizerfstlee former SFRY
republics who failed to apply for Slovenian citiséip within the prescribed
time-limit were considered aliens and were subjedhe provisions of that
Act.

9. In the Instructions on the implementation o th991 Aliens Act,
document no. 0016/04-14968, which the Ministry oftetnal Affairs
(Ministrstvo za notranje zadevéthe Ministry”) sent to the municipal
authorities on 27 February 1992, the Ministry ekmd that it would be
necessary to regulate the legal status of the pemibected by the Act after
the expiry of the time-limits set out therein. ied attention to the fact that
problems were expected to arise with regard togpesrsvho would become
foreigners on 28 February 1992 and had not lodgedagplication for
citizenship. In addition, it pointed out that thepers of such persons, even
if issued by the Slovenian authorities and forma#yid, would in fact be
invalid owing to the person’s change in status. &afthose concerned
would be required to leave Slovenia in accordanitke sections 23 and 28
of the 1991 Aliens Act. Although the police had uegted the
administrative authorities to issue a decision f@tynrequiring people in
this category to leave, no such decision was dgtusdeded for their
forcible removal from the State.

10. By 26 February 1992 approximately 170,00 eiis of the former
SFRY republics had applied for and been grantadeciship of the new
State and an additional 11,000 had left SloveniaoAsiderable number of
citizens of the former SFRY, who had not appliedStovenian citizenship
or whose applications had been dismissed or declasgimissible, became
subject to the provisions of the 1991 Aliens ActcArding to official data
from the Ministry the number of persons affected oanted to
18,305 (approximately 2,400 of whom had been refuszenship). Their
names were erase@x lege from the Register on or shortly after 26
February 1992 and entered in the register of foesig without a residence



4 MAKUC AND OTHERS v. SLOVENIA DECISION

permit. They became known as “the eraserbir(san)). The applicants fell
into this category.

11. Some of those whose names were erased fronRelgester had
failed to file an application because they had beeable to produce the
documents required owing to the outbreak of waheir country of origin,
i.e. in one of the former Federal republics, sideer their absence from
Slovenia at the material time. Others were withugh levels of education
and did not understand the material that was puddion the subject in the
media or receive any information from the admimaiste authorities. Some
had miscalculated the speed with which the form&RY had been
disintegrating. Yet another group included peopleovhad confused the
concept of citizenship with that of ethnic origimdahad not identified
themselves as Slovenians, but rather as Roma, Hangaor Bosnians.
Lastly, some individuals, who had been born in 8toa, believed that they
had acquired Slovenian citizenship automatically.

12. With their erasure from the Register thesepjganany of whom
had been living in Slovenia for decades, becameidoers and were
deprived of all the social and economic rights Whgermanent residence
conferred. Some of those concerned became statBless®ons whose names
were removed from the Register received no notiboa from the
authorities and only became aware that they hadrbedoreigners later on
when, for example, they attempted to renew theisgreal documents or
sought medical assistance.

13. As a result, many were obliged to emigrateapply for asylum in
Slovenia. Others remained and were forced to leathadestine life in
which they were liable to periodic detention inipelstations or detention
centres for illegal immigrants. In general, theyraveeprived of their jobs,
driving licences and retirement pensions and wesble to take advantage
of the privatisation process to buy the apartmehey occupied under
specially protected tenancy contracts. Nor werey thble to leave the
country, because they could not re-enter witholidvdocuments. Many
families became divided, with some of their membiersSlovenia and
others in one of the other successor States totheer SFRY. There were
also cases of parents being unable to form legadl®avith their biological
children. Many of “the erased” were detained iredébn centres for illegal
immigrants and deported or lost their property ilovEnia and were
expelled.

14. On 28 June 1994 the Convention took effecth wigspect to
Slovenia.

15. In the following years, several non-governrakndrganisations,
including Amnesty International and Helsinki Monit@nd the Slovenian
Human Rights Ombudsman issued reports drawing thevefian
authorities’ attention to the situation of “the sed”, which however
remained unaddressed.
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2. Events following the challenge to the constnality of the 1991
Aliens Act

16. On 24 June 1998 the Constitutional Coudstavno sodié)
declared admissible a challenge to the constitatitynof sections 16(1) and
81 of the 1991 Aliens Act lodged by two individuats1994 whose names
had been removed from the Register in 1992 (seegpsphs 118 to 124
below). On 4 February 1999 the Constitutional Ctwett that section 81 of
the 1991 Aliens Act was unconstitutional. However,such problems arose
with section 16(1). It ordered the legislator tgukate, within six months,
the special legal status of citizens of the forl8&RY republics who had
acquired permanent residence in Slovenia beforendependence and
actually lived in Slovenia, but either had not aggl for Slovenian
citizenship or had had their applications dismissed

17. As a consequence, the Act on Regularisaticimeof_egal Status of
Citizens of Other Successor States to the FormB&YSR Slovenia Zakon
0 urejanju statusa drzavljanov drugih drzav naslednekdanje SFRJ v
Republiki Sloveniji“the Legal Status Act”) was passed to regulatelé¢igal
status of “the erased” (see paragraphs 115 and&libv). Under this Act,
the residence permits were grangxdhunc

18. According to information published by the Minmy,
12,937 applications for permanent residence wedlgdd pursuant to that
Act. By early 2003, 10,713 permanent residence perhad been issued,
effective from the date of issue. 288 applicatibad been dismissed and 97
declared inadmissible. In 949 cases the procedadeemded because the
applicants had either been granted Slovenian ogizip or withdrawn their
applications. The remaining 890 applications weréagcided at that time.

19. Although certain applications had originallgeln lodged under the
1991 Aliens Act, an additional 1,033 permanentd&sce permits were
issued under the Legal Status Act because its goms were more
favourable to the applicants. Accordingly, the i$abf 13,970 out of the
18,305 people whose names had been removed froRetjster was dealt
with under the Legal Status Act. It would appeaattihe remaining
approximately 4,300 may not in fact have lodged application for
permanent residence.

20. On 18 May 2000 the Constitutional Court seteasome of the
provisions of the Legal Status Act because it fotlrad the requirements for
the acquisition of permanent residence set fortlth@se provisions were
stricter than the grounds for revoking a permamestdence permit under
the 1991 Aliens Act (see paragraphs 128 and 128\Wel

The Constitutional Court’'s decision of 3 April 2008nd subsequent
developments

21. Further to a challenge to the constitutiopalin 3 April 2003 the
Constitutional Court (decision no. U-1-246/02) agtound the Legal Status
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Act unconstitutional because, firstly, it did ndfoad permanent residence
retroactively as from the date the name of the grersoncerned was
removed from the Register. Secondly, it failedaguiate the acquisition of
permanent residence for citizens of former SFRYubéips who had been
forcibly removed from Slovenia; and, thirdly, itddnot define the meaning
of the words “actually residing” in its section [t.also struck down the
three-month time-limit for lodging an applicatioor fpermanent residence.
It ordered the legislator to rectify the uncongidnal provisions within six

months.

22. In point no. 8 of the operative part of theid®n, the Constitutional
Court expressly ordered the Ministry to issexe proprio motyuto those who
already had (non-retroactive) permits, supplemgndacisions establishing
permanent residence in Slovenia with effect fromF8Bruary 1992, the
date on which their names had been deleted from Rhgister (see
paragraphs 130 to 134 below).

23. Following the Constitutional Court’'s decisioh 3 April 2003, the
Government prepared two Acts in order to comphhwlite decision.

24. On 25 November 2003, the Parliament passedAttieon the
Application of Point No. 8 of the Constitutional @8s Decision no. U-I-
246/02-28 Zakon o izvrSitvi 8. itke odl@be Ustavnega sodid Republike
Slovenije St. U-1-246/02-28 also know as the “Technical Act” (see
paragraph 22 above).

25. This Act laid down the procedure for issuirgrrmpanent residence
permits to citizens of the former SFRY republicsowmiere registered as
permanent residents in Slovenia on both 23 Decemi®90 and
25 February 1992 and had already acquired a pemhaesidence permit
under the Legal Status Act, the 1991 Aliens Adher1999 Aliens Act.

26. However, those parliamentarians who voted nstjighe Technical
Act sought a referendum on the question whethenadr it should be
implemented. The referendum was held on 4 Aprik20lhe turnout was
31,54 % of which 94,59 % voted against its implementation.

27. In addition to the “Technical Act”, an Act “dPermanent Residence
in Slovenia of Foreigners Having Citizenship of thther Successor States
to the SFRY who were Registered as Permanent Reside Slovenia on
23 December 1990 and 25 February 1992” — a soecajlstemic Act - was
drafted. While this Act was pending before the iaarent, it was replaced
by a new Act which has not yet been approved.

28. In the meantime and up to July 2004, the Niinisissued
supplementary decisions on permanent residendeasdnstitutional Court
had ordered in its decision of 3 April 2003. Thesauncertainty over the
number of people who in fact received decisionsogadsing their
permanent residence with retrospective effect. Atiog to information
given by the Ministry to the press, either 3,3274¢872 supplementary
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decisions were issued. No other measures were takeomply with the
Constitutional Court’s decision of 3 April 2003.

29. A general law regulating the status of “thased” is currently in the
parliamentary procedure in the form of a constdl law. The adoption of
such a law includesnter alia the need for a qualified majority in the
Parliament.

3. The individual circumstances of the applicants

(a) Mr Milan Makuc

30. Mr Makuc was born in 1947 in RaSa, CroatiaSlkavenian parents.
The family moved to Slovenia when he was sevensyedd. He was
registered as a resident of Slovenia from 1 JanuaBb5 to
26 February 1992 and considered himself Slovemianvorked in Slovenia
for twenty-one years and paid contributions tortagonal health insurance
and pension schemes.

31. A certificate gomovnica issued on 20 July 2005 by the local
authority of Pula (Croatia) states that the appli¢a a Croatian citizen.

32. During the ten-day war which followed the d@eation of
independence in 1991, Mr Makuc joined the Sloverdafence forces to
defend the homeland. After this he believed thatwwald be granted
Slovenian citizenship but he did not receive anyewnication on the
subject.

33. As a result of the deletion of his name fréva Register, he lost his
job and the benefit of twenty-one years of penstomtributions. Left
without an income, he could not afford to pay teatrfor the apartment
owned by his former employer, International Shigpand Chartering Ltd.
(Splosna plovbg a state-owned company, or to buy the apartmenhe
privatisation process. He was evicted from the tapamt in 1994 or 1995,
and lost all his personal possessions, includisgdbicuments. He has been
living in shelters and municipal parks ever sincel & dependent on the
goodwill and generosity of others. His health hexsosisly deteriorated as a
result but he no longer has access to medical care.

34. Mr Makuc visited the Piran Administrative Aotity (Upravna
enota v Piranli several times in an attempt to regularise higistdbut was
repeatedly sent away. On 1 March 2006, howevelpdged an application
for permanent residence under the provisions ofdual Status Act.

35. On 15 May 2006 the Piran Social Work CenB@enter za socialno
delo Piran sent a letter to the Ministry asking them to el the
examination of his application; however, the praliegs are still pending.

(b) Mr Ljubomir Petre$

36. Mr PetreS was born in 1940 in Jeruzani (Bosmd Herzegovina)
and moved to Slovenia at the age of eighteen irckes work. Initially he



8 MAKUC AND OTHERS v. SLOVENIA DECISION

moved around the country but in 1963 he settle@imn (Slovenia) and
was registered as a permanent resident therehisitlame was erased from
the Register in 1992. From 1971 until 1992 he docadly worked in
Germany and Italy. Since 1970 he has been regist@seunemployed in
Slovenia.

37. In 1991 he enquired of the Municipality of &irObcina Piran)
whether he had to apply for Slovenian citizenshipiider to obtain it. He
was allegedly told that since he had been regstasea permanent resident
of the municipality since 1963 no application wagquired.

38. In early 1992 he was alerted to the possybihat there might be a
problem when he did not receive an invitation ttevio the local elections.
Subsequently, when he sought to renew his ideotitgd in March 1992,
holes were punched in it, making it invalid. He ieuffately retained a
lawyer and lodged an application for Slovenian zeftiship. On
29 November 1996 the Ministry informed Mr Petredt this application was
incomplete and gave him two months to provide thesing documents
proving that he had accommodation, a permanentceoaf sufficient
income, that he had no convictions and that noinahproceedings were
pending against him, that he had paid all his taxesl that he had a
sufficient command of the Slovenian language. Téadiine for furnishing
the missing documents was extended a number o tioreone occasion at
Mr PetreS’'s request, until 19 June 2000, when he greéen a final three
months.

39. In 2002 Mr PetresS sought, through his sister @ friend, to obtain
citizenship of Bosnia and Herzegovina in the Lakké&dnicipality where he
was born. The application was dismissed, becausediienot have
permanent residence in Bosnia and Herzegovina.

40. On 29 December 2003 Mr PetreS lodged a redoegtermanent
residence under the Legal Status Act with the Pifadministrative
Authority, but he does not appear to have receargdresponse.

41. After his name was removed from the Registet992, Mr PetreS
lost the right to remain in the centre where heddezs and has been
homeless ever since, living in a shelter made obdvand cardboard on a
piece of land owned by the Municipality and leas®@ private individual
who forced the applicant to work for him for freaaking advantage of the
fact that he lived in constant fear of being exgublirom Slovenia.

42. As he had no valid documents he was unabléawel outside
Slovenia and could not seek work in Italy or visg parents in Bosnia and
Herzegovina. Although the local police knew him daft him alone, he
risked expulsion if he travelled around the country

43. In addition, he had been experiencing serimesithing problems
which may have resulted from a bout of tuberculdsshad suffered in
1970. When he sought medical assistance at Sezaspitél in October and
November 2001, he was asked to pay the costs, $&daihad no health
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insurance. Ultimately, however, the invoices weaacelled at the request
of one of the hospital doctors. Owing to his coiodit he had been in grave
need of medical assistance, but since he was uogetgland had no
medical insurance he could not have afforded tofpaj.

44. He had a similar experience in 2003 when heglso medical
attention after being hit by a car. Following theeident, proceedings were
instituted against him in the court for minor oftess, but he could not make
a counterclaim because he did not have any pafdmy days afterwards
police broke into the applicant’s shelter whilevnas asleep and demanded
7,000 tolars (approximately 30 euros) in respectth@d fine that was
imposed in those proceedings.

(c) Mr Mustafa Kuri ¢

45. Mr Kuri was born in 1935 in Sipovo (Boshia and HerzeggviHe
moved to Slovenia at the age of twenty and settiedoper around 1965.
Since he was a trained shoemaker, he rented a smdtshop from the
Koper Municipality Obcina Kopel) and established a private business there
in 1976.

46. In 1991, during the six-month period for laugian application for
Slovenian citizenship, he fell seriously ill and svaospitalised for three
months.

47. In 1993 his home caught fire and he lost nobgtis papers. When
he applied for replacement papers from the Kopenifdstrative Authority
(Upravna enota v Kopiy he was informed that he could not be given any
since his name had been erased from the Register.

48. Mr Kurié resumed his business without the necessary papers
continued to pay rent to the municipality. In tretel 1990s he started
experiencing financial difficulties and was unaldecontinue paying the
rent. He had no work and feared that the Munidpalould cause him
problems because of the rent arrears.

49. After his name was removed from the Registet992, he lost the
right to remain in the home he rented from the Mipality, because he
could no longer afford to pay the rent. Since he i@ papers, he was at risk
of being expelled if he travelled outside the locammunity where the
police tolerated his presence. However, once heeltel to the
neighbouring town of I1zola and was threatened leypiblice that if he failed
to produce his papers he would be put on thegleste for Sarajevo.

50. Owing to his legal status he had no incomevaasl unable to seek
free medical assistance when needed because hefraashe would have
to pay for it. At an undetermined time, for exampgte declined medical
services after having broken a clavicle bone iarsaccident.

51. Mr Kurk tried to regularise his status with the Koper Adistrative
Authority, but did not receive a reply.
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52. On 7 May 2005 he wrote a letter to the Miyisteeking Slovenian
citizenship. The procedure is still pending.

(d) Mr Jovan Jovanovi

53. Mr Jovanovd was born in 1959 in Peljave (Bosnia and
Herzegovina). He moved to Slovenia in 1976 in deafcwork and settled
in Ljubljana. He worked in a local brewery until 8larch 1992 when he
decided to set up a private company. Owing to tatus as an “erased”
person, his plans to pursue a private career tietlugh. He also lost the
apartment he had rented from his former employat, dcquired a new
residence with his female partner, L.N., who wa® a@f Bosnian origin but
had acquired Slovenian citizenship. They have a, 4., who has
Slovenian citizenship.

54. Mr Jovanovi did not apply for Slovenian citizenship in 1991
because he could not obtain the required documieais Bosnia and
Herzegovina and could not leave Slovenia at the.tim any event, he did
not believe Slovenia would actually obtain indepsrae. One of his sisters
and other more distant relatives had acquired Slavecitizenship without
difficulty.

55. One day he was stopped by the police in am®utheck and his
passport and identity card were confiscated. Sulesdty, he was
repeatedly fined by the police, because he coult preduce any
identification. Since 1992 Mr Jovandvihas not left Slovenia, not even to
attend his brother's and sister’s funerals, becavideout papers he would
be unable to re-enter the country.

56. On 31 March 2004 Mr Jovanévilodged an application for
Slovenian citizenship under the amended Citizen8lipand an application
for a permanent residence permit.

57. On 14 April 2004 the Ministry informed him thas application for
citizenship was incomplete and informed him of tequirements he must
satisfy in order to acquire the status sought. Theguired him to amend his
application within one month or to explain why hauld not do so. He was
specifically requested to produdeter alia, proof that he had sufficient
income, no outstanding tax debts, and legal stwsforeigner.

58. On 18 January 2006 the Ministry informed Mvalwovi that he had
not lodged the application for a permanent residepermit with the
competent administrative authority on the prescripplication form. As a
consequence, he was requested to pay administriges within fifteen
days, which he did.

The proceedings are still pending.

(e) Mr Velimir Dabeti ¢

59. Mr Dabeit was born in 1969 in Koper (Slovenia), where he als
attended primary and secondary school. His pammdstwo brothers were
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born in Montenegro and they, like the applicantyeveemoved from the
Register in 1992. Mr Dabéts mother was granted Slovenian citizenship in
1997 and his father in 2004.

60. In 1991 Mr Dabeti moved to Italy, but remained registered as a
permanent resident in Koper (Slovenia) until thergs of 1992. He worked
in Italy until 2002, when his old SFRY passport iegg and the Italian
authorities refused to extend his residence perhht.remained in Italy
illegally, even though on 20 April 2006 he was oedkto leave the country
within five days. Eventually, he was given leavedmain in Italy since, on
2 March 2006, he had applied for recognition of $teteless person status
and the proceedings were still pending.

61. On 25 November 2003 Mr Dalietequested the Slovenian Ministry
to issue a decision regulating his status in a@ud with the
Constitutional Court’s decision of 3 April 2003 ésparagraphs 130 to 134
below). He argued that his status should have begmarised within one
month after the Constitutional Court’s decision wasvered.

62. On 9 February 2004 Mr Dabketodged an administrative action in
the Administrative Courtpravno sodi&e) in the absence of any response
from the Ministry and sought a decision regulagsiis status, as required
by the Constitutional Court’s decision. The proaegs are still pending.

63. In 2004 Mr Dabetiapplied for Slovenian citizenship. The Ministry
dismissed his application on 14 November 2005 bexdne had failed to
prove that he had actually resided in Sloveniatéor years and had lived
there constantly for the last five years. The Mmyiselied on the statement
made by the applicant’s father that the applicartt his brothers had left
Slovenia in 1993 and lived abroad since. That exddewvas not contested
by the applicant.

() Ms Ana Mezga

64. Ms Mezga was born in 1965G@mkovac (Croatia). In 1979 she went
to live with her sister in Ljubljana (Slovenia), arde she later found work
and acquired permanent residence.

65. In 1992, after the birth of her second chslde became aware of the
fact that her name had been erased from the Regider employer
shortened her maternity leave to six months instdatie expected fifteen
and made her redundant. As a result, she lost bdical insurance.

66. In March 1993 she was stopped by the policendua routine
control. Since she had no papers she was detairtbée police station and
subsequently in a transit centre for foreigngr®liodni dom za tujgebut
was released after paying a substantial fine.

67. Following these events, she moved to Pirareravishe met H.S., a
Slovenian citizen with whom she lived afterwardsl drad two children,
who are both Slovenian citizens. Her first two dreh had lived with their
grandmother in Croatia until the latter’'s death amale then placed in foster
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care. Both for their sake and her own sake Ms Meaggiired Croatian
citizenship.

68. In 1999 Ms Mezga lodged an application foreenpanent residence
permit with the Ministry in accordance with the laédgStatus Act. The
Ministry asked her five times, the most recent sma being on
25 October 2004, to amend her application, as is wacomplete. It
explained that the evidence she had produced udimg the oral testimony
of four witnesses, one of whom was her partner s wat sufficient to
prove that she had resided in Slovenia both bedfoteafter she lodged her
application. The Ministry also informed her thaestould have sought a
permanent residence permit under the provisiondamily reunification,
since she was the mother of two children with Shiae citizenship.

69. Since Ms Mezga did not reply to the lettemfrthe Ministry, the
proceedings were suspended on 6 December 2004.

70. In the meantime she had also applied for Sli@vecitizenship under
the amended Citizenship Act. On 18 November 2085Mmistry informed
her that her application was incomplete and gavewe months to furnish
evidence that, among other things, she had not levicted and
sentenced to more than a year’s imprisonment aatlshe had actually
been residing in Slovenia since 23 December 1990.

(g9) Mrs Ljubenka Ristanovi¢ and Mr Tripun Ristanovi ¢

71. Mrs Ristanov was born in 1968 in Zavidi&i (Bosnia and
Herzegovina) and moved to Ljubljana (Slovenia) 8@ in search of work.
There she married a certain R.R., who was notizeqitof Slovenia but was
registered there as a temporary resident. In 1988r tson, Tripun
Ristanov¢, was born.

72. Both applicants were registered as permarmsments in Ljubljana
before the events of 1992. Mrs Ristariolbelieved that for this reason she
would be awarded Slovenian citizenship automaticatlowever, in 1994
they were both deported to Serbia. R.R. remaine&lovenia and was
issued with a permanent residence permit.

73. In 2004 Mrs Ristanoiacquired a Serbian identity card and in 2005
a Serbian passport. In 2004, Mr Tripun Ristadowias issued with an
identity card and passport by Bosnia and Herzegov@#ince he has no
Serbian documents he has been living in constantofiebeing deported.

(h) Mr Ali Berisha

74. Mr Berisha was born in 1969 in P&osovo) in a Roma ethnic
community. He moved to Slovenia in 1985.

75. In 1991 he spent some time in Kosovo with gk mother. This
appears to have been the reason he did not appBideenian citizenship at
the time.



MAKUC AND OTHERS v. SLOVENIA DECISION 13

76. In 1993 he was detained by the border pol&céieare-entered the
country after visiting relatives in Germany. His g@slav passport was
taken from him and never returned. He was kept imaasit centre for
foreigners for ten days and on 3 July 1993 depottedirana (Albania)
without obtaining any decision on his residencéustalhe Albanian police
returned the applicant to Slovenia on the sameeplatause he had no
passport. Upon his return, he was again put in tthasit centre for
foreigners. He escaped overnight, after being tareal with deportation to
the Czech Republic.

77. Mr Berisha fled to Germany, where he receigedemporary
residence permit for humanitarian reasons, owirtpeéaunstable situation in
Kosovo at the time.

78. On 9 August 1996 he married M.M., born in Kascalso a member
of a Roma ethnic group. Four children were borrwben 1997 and 2003
while the family lived in Germany and received vae#f benefits there.

79. In 2005 the German authorities dismissed MhisBa’s request for
another extension of his residence permit becaduseverall situation on
Kosovo was stable enough for him to return therwdas ordered to leave
Germany with his family by 30 September 2005.

80. In July 2005 Mr Berisha lodged an applicatifum temporary
residence in Slovenia. On 22 July 2005 he alsodddan application for
permanent residence under the Legal Status Act.

81. The family returned to Slovenia where theygsbasylum with the
aid of a legal adviser. Mr Berisha also sought ge@u status. On
26 October 2005 the Ministry declared itself incatgmt to decide on his
request, in accordance with the Dublin Conventiorasylum seekers, since
he had already lodged an application for asylunGermany and those
proceedings were still pending at the time. Sitheefamily was bound to be
deported to Germany, Mr Berisha withdrew his agpian for asylum in
Slovenia. This resulted in the termination of tlepaktation proceedings on
19 October 2005. The case also received consigemttention from the
local and international community owing to the ef$oof Amnesty
International.

82. On 27 February 2006 the family again applied &sylum in
Slovenia. They were living in an asylum centeilpi don) at the time.

83. On 28 July 2006 the couple’s fifth child wasrbin Slovenia.

84. On 30 October 2006 the Ministry again declinedexamine the
applications, applying the Dublin Convention. Itdhaeceived fresh
evidence that Mr Berisha and his family were asykarkers in Germany,
where they had received financial aid for that pgg In addition, on
11 October 2005 and 19 July 2006 the Ministry wamrmed by the
German authorities that Germany had jurisdictiom &xamining the
applications for asylum of the persons concerned.
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85. On 5 November 2006 the family instituted pemtiags in the
Administrative Court, contesting the decision of @6tober 2006. On the
same day they also requested that the impugnedgioieaiot be enforced
and withdrew their application for asylum. The mredings ended on
28 December 2006 when the Supreme Court decidéditioker the Dublin
Convention Germany had jurisdiction to decide thpliaant’s request for
asylum.

86. On 1 February 2007 the applicant and his famire deported to
Germany.

() Mr llifan Sadik Ademi

87. Mr Ademi was born in 1952 in Skopje (Formerggslav Republic
of Macedonia) in a Roma ethnic community. In 19@/toved to Slovenia,
where he worked until 1992, when his name was regofrom the
Register.

88. On 23 November 1992 his lawyer lodged an apptin for
Slovenian citizenship on his behalf. In 1997 thenistry started examining
the application, but could not proceed because Memi had failed to
inform the Slovenian authorities of his changeaddrass.

89. In 1993 Mr Ademi was stopped by the policethe course of a
routine control. Since he had no valid papers, he his family were
expelled to Hungary. Shortly afterwards they moteroatia, from where
they re-entered Slovenia illegally. On an unspedifilate, they were again
expelled to Hungary.

90. Mr Ademi later moved to Germany where he dedahimself a
stateless person and obtained a temporary resigeo@t and a passport
for foreigners.

91. On 9 February 1999 he requested the EmbassheofFormer
Yugoslav Republic of Macedonia to issue him withsapplementary
passport, but received a negative reply since he wea a citizen of that
country.

92. On 16 February 2005 he lodged an application gdermanent
residence with the Ministry under the Legal Statas

93. On 20 April 2005 the Ministry informed him thHas application was
incomplete and requested him to submit evidenatiaenship.

94. On 26 May 2005 the application was rejectedthe ground that
Mr Ademi was a stateless person. The Ministry @rpld that the Legal
Status Act applied only to citizens of the form&RY republics.

95. On 11 July 2005 the Ministry replied to Mr Auiés letter seeking
further examination of his 1992 application for \&nian citizenship. It
informed him that, since he did not appear to Haal in Slovenia for the
preceding ten years, he did not meet the requiresmér Slovenian
citizenship under the amended Citizenship Act.

96. The applicant now lives in Germany.
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() Mr Zoran Mini ¢

97. Mr Mini¢ was born in 1952 in Podujevo (Kosovo) and moved to
Slovenia with his family in 1977.

98. After the declaration of independence of Shieweand pursuant to
the Citizenship Act, the applicant and his famibgdded applications for
Slovenian citizenship. However, they were one mdatha in lodging the
application, as the war in Kosovo had made cohectthe necessary
documents difficult. Mr Mint’s mother was awarded citizenship in 2000
and his siblings in 2003.

99. In 2002 Mr Mint was arrested by the police because he was
working without a permit. He was prosecuted, ordei® pay a fine and
expelled to Hungary, in spite of the Constitutior@@burt’'s decision of
4 February 1999 (see paragraphs 118 to 124 beloithput any formal
decision. Ultimately, he moved to Serbia, where rharried a Serbian
citizen with whom he has four children.

100. In 2002 he lodged an application for Slover#izenship with the
Ministry.

101. Between 26 April and 9 October 2004 the Migisnformed him
five times that his application was incomplete gaste him additional time
to furnish evidence to prove, among other thinigat he had been living in
Slovenia without interruption since 23 December@9%/hen he failed to
produce the requested evidence, he was summoned faaring at the
Ministry.

102. At the hearing on 17 December 2004 he coefirthe information
stated in his employment record, namely that he arked in Podujevo
(Kosovo) from 8 January 1992 to 6 April 1999 and Haus not been living
in Slovenia since 23 December 1990. His applicaticas accordingly
dismissed on 21 February 2006. That decision wagedeon Mr Mint
between 28 June and 2 July 2006 on a trip to Slavéte says that earlier
in the year he was denied a visa to enter Slouanihe Slovenian Embassy
in Belgrade (Serbia).

B. Relevant domestic law and practice

1. Relevant domestic law

103. On 6 December 1990, in the course of the goatjons for the
plebiscite on the independence of Slovenia, them&dy of the Republic of
Slovenia Skupgina Republike Slovenijeadopted the so-called Statement
of Good Intentionslgjava o dobrih namen)h which was published in the
Official Gazette no. 44/90-1. Its purpose was topress the State’s
commitment to certain values in pursuit of its ipededence. The relevant
provision of this document provides as follows:



16 MAKUC AND OTHERS v. SLOVENIA DECISION

“...The Slovenian state ... shall guarantee ..ritji@ to obtain Slovenian citizenship
to all those who have their permanent residen&dmenia, if they so wish...”

104. The relevant provisions of the FundamentaisBitutional Charter
on the Sovereignty and Independence of the Repabitovenia Temeljna
ustavna listina o samostojnosti in neodvisnosti URéke Slovenijg
Official Gazette no. 1/91 of 25 June 1991, proaddollows:

Section Il

“The Republic of Slovenia guarantees the protectmin human rights and
fundamental freedoms to all persons on the tewitar the Republic of Slovenia,
regardless of their national origin and without aligcrimination, in accordance with
the Constitution of the Republic of Slovenia andding international agreements.

The Italian and Hungarian national minority in tRepublic of Slovenia and their
members are guaranteed all the rights enshrindgekiConstitution of the Republic of
Slovenia and binding international agreements.”

105. The relevant provisions of the ConstitutioAat relating to the
Fundamental Constitutional Charter on the Sovetgignd Independence
of the Republic of SloveniaUstavni zakon za izvedbo temelje ustavne
listine 0 samostojnosti in neodvisnosti Republikeéhijg, Official Gazette
no. 1/91 of 25 June 1991, provide as follows:

Section 13

“Citizens of the other republics [of the former SARvho on 23 December 1990,
the day the plebiscite on the independence of #uBlic of Slovenia was held, were
registered as permanent residents in the Republ&lavenia and in fact live here
shall until they acquire citizenship of Sloveniaden section 40 of the Citizenship of
the Republic of Slovenia Act or until the expiry thie time-limit set forth in section
81 of the 1991 Aliens Act, have equal rights antleduas the citizens of the Republic
of Slovenia...”

106. The relevant provisions of the Constitutidntlee Republic of
Slovenia Ustava Republike Slovenijje Official Gazette no. 33/91 of
28 December 1991, provide as follows:

Article 8

“Statutes and regulations must comply with gengralktcepted principles of
international law and with treaties that are bigdion Slovenia. Ratified and
published treaties shall be applied directly.”

Article 14

“In Slovenia everyone shall be guaranteed equalammghts and fundamental
freedoms irrespective of national origin, race,,sexguage, religion, political or
other conviction, material standing, birth, edumati social status or any other
personal circumstance.

All are equal before the law.”
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Article 18

“No one shall be subject to torture or inhuman @grdding treatment or
punishment...”

Article 90

“The National Assembly may call a referendum on &sye which is the subject of
regulation by law. The National Assembly is bounydthe result of such referendum.

The National Assembly may call a referendum from peceding paragraph on its
own initiative, however it must call such referendif so required by at least one
third of the deputies, by the National Council oy forty thousand voters.

The right to vote in a referendum is held by atizeins who are eligible to vote in
elections.

A proposal is passed in a referendum if a majarftthose voting have cast votes in
favour of the same.

Referendums are regulated by a law passed in thierfdh Assembly by a two-thirds
majority vote of deputies present.”

107. The relevant provision of the Constitutio@urt Act, Official
Gazette no. 15/94, provide as follows:

Section 1

“1. The Constitutional Court is the highest body jaflicial authority for the
protection of constitutionality, legality, humaghis and basic freedoms.

2. In relation to other state bodies, the Constihal Court is an autonomous and
independent state body.

3. Decisions of the Constitutional Court are legalihding.”

108. In preparing for the declaration of indepeatde the Assembly of
the Republic of Slovenia passed various laws thettewpublished in the
Official Gazette no. 1/91 on 25 June 1991. Amongnthwere the 1991
Aliens Act and the Citizenship of the Republic obv@nia Act. The
relevant provisions of the latter Act provide:

Section 39

“Persons who have acquired citizenship of the Ripuli¥ Slovenia and the
Socialist Federative Republic of Yugoslavia undealids legislation, shall be
considered citizens of Slovenia under the present A

Section 40

“Citizens of another republic [of the former SFRWho on 23 December 1990, the
day the plebiscite on the independence of the Repab Slovenia was held, were
registered as permanent residents in the Republ®lavenia and in fact live here
shall acquire citizenship of the Republic of Sloeeifi they lodge, within six months
after the present Act enters into force, an apptinawith the internal affairs authority
of the municipality where they live...”
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109. The Citizenship of the Republic of Slovenfmendment) Act
(Zakon o dopolnitvi zakona o drzavljanstvu Repub$kevenij¢, Official
Gazette no. 30/91 of 14 December 1991, added tllewing two
paragraphs to the above-mentioned section 40:

“Even if the applicant meets the requirements sghfin the preceding paragraph
his or her application will be dismissed, if hestie committed, after 26 June 1991, a
crime ..... against the Republic of Slovenia oreothialues protected by the criminal
legislation in accordance with section 4 of the §iuational Act relating to the
Fundamental Constitutional Charter on the Sovetgigmd Independence of the
Republic of Slovenia, regardless of where the criwas committed. If criminal
proceedings are pending, the procedure concerratigmality shall be suspended
until the decision in the aforementioned proceeslingcomes final.

Even if the applicant for citizenship meets theuisgments set forth in the first
paragraph, his or her application may be dismiggegtanting citizenship would be
liable to undermine public order, security or defeof the State].”

110. In its decision U-1-89/99 of 10 June 1999 @wnstitutional Court
declared unconstitutional the provision in thedatparagraph that cited
“public order” as a reason for denying citizenship.

111. In 2002 the Citizenship of the Republic ad\&nia Act was further
amended. The relevant provision of the Citizensbiipthe Republic of
Slovenia (Amendment) ActZ@gkon o dopolnitvi zakona o drzavljanstvu
Republike Sloveni)e Official Gazette no. 96/2002 of 14 November 2002
provides:

Section 19

“An adult who on 23 December 1990 was registered psrmanent resident on the
territory of the Republic of Slovenia and has litedre continuously since that date,
may apply for citizenship of the Republic of Sloigewithin one year after the present
Act enters into force if he or she meets the regménts set forth in points 5, 6, 8, and
10 of section 10 (1) of this Act.

When deciding under the preceding paragraph whetmerapplicant meets the
requirements set forth in points 6 and 8 of secfion(1) of this Act, the competent
authority may take into consideration the lengtlthef applicants’ stay in the State, his
or her personal, family, business, social and otiesrwith the Republic of Slovenia
and the consequences a refusal of citizenship wuane for the applicant.

112. The relevant provisions of the 1991 Aliens provide as follows:

Section 13

Foreigners wishing to remain on the territory oé tRepublic of Slovenia ... for
reasons of education, specialisation, employmergdical treatment, professional
experience, or because they have married a citzéime Republic of Slovenia, have
immovable property on the territory of the RepuldicSlovenia, or enjoy the rights
afforded by employment in the State or for any oth&lid reason requiring their
residence in the State exist, must apply ... femaporary residence permit.
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Section 14
“A residence permit may be issued as
(i) a temporary permit; or

(ii) a permanent residence permit.”

Section 15
“A temporary residence permit shall be valid foegrar ...

A temporary residence permit may be extended...”

Section 16

“A permanent residence permit may be issued toe@doer who has been living on
the territory of the Republic of Slovenia contingtufor at least three years on the
basis of a temporary residence permit and meetsetiirements set forth in section
13 of this Act for permanent residence on thetnyiof the Republic of Slovenia...”

Section 23

“A foreigner residing on the territory of the Reftialof Slovenia on the basis of a
foreign passport, a visa or an entrance permignanternational agreement ... or who
has been issued with a temporary residence permiay be refused leave to remain:

(i) if reasons of public order, security or defeiof¢he State so demand;
(ii) if he or she refuses to abide by a decisiothef State authorities;

(i) if he or she repeatedly breaches public ordetional border security or the
provisions of this Act;

(iv) if he or she is convicted by a foreign or patl court of a crime punishable by
at least three months’ imprisonment;

(v) if he or she no longer has sufficient meanssobsistence and his or her
subsistence is not otherwise secured;

(vi) for the protection of public health.”

Section 28

“An authorised officer of the internal affairs aotlty may take a foreigner who
fails to leave the territory of the Republic of &aia voluntarily when required to do
so by the competent authority or administrativeybodcharge of internal affairs, or
who resides on the territory of the Republic ofv@loia beyond the period provided
for in section 13 (1) of this Act or beyond theipdrallowed in the decision granting
temporary residence, to the State border or diplicrcansular representation of the
State of which he or she is a citizen, and dirachgerson to cross the border or hand
him or her over to the representative of a foreigantry.

The internal affairs authority concerned shall oraiey foreigner who does not leave
the territory of the Republic of Slovenia in accamde with the above paragraph and
cannot be removed immediately for any reason, gdeein a transit centre for
foreigners for a period not exceeding thirty ddfythére exists a suspicion that he or
she will seek to evade this measure.
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An internal affairs authority may designate a fgreir who is unable to leave the
territory of the Republic of Slovenia immediatelytbhas sufficient means for
subsistence a different place of residence.”

Section 64

“When applying for permanent or temporary residerregistering or cancelling
permanent or temporary residence or registerinpam@e of address the foreigner
shall lodge with the competent authority or thehatity of the Republic of Slovenia
abroad competent to conduct consular affairs,dheving information:

9. his or her last permanent or temporary resideimead or in the Republic of
Slovenia...

10. his or her present temporary or permanenteasilin Slovenia ...;
11. the date of arrival on the territory of the Rlelic of Slovenia;

12. the reasons for living in the Republic of Sloe...;

13. the details of how the means of subsistendebeisecured,;

14. the number and type of travel document...”

Section 81

“Until the decision issued in the administrativegeedings concerning the request
for citizenship becomes final, the provisions astAct shall not apply to citizens of
the SFRY who are citizens of other republics and apply for Slovenian citizenship
in accordance with section 40 of the Citizenshiptted Republic of Slovenia Act
within six months after it enters into force.

As regards citizens of the SFRY who are citizenstbér republics but either do not
apply for citizenship of the Republic of Sloveni@&hin the time-limit set out in the
previous paragraph or are refused citizenship ptioeisions of this Act shall apply
two months after the expiry of the time-limit withwhich they could have applied for
citizenship or after the decision made in respéttair application became final.”

Section 82

“...Permanent residence permits issued in accosdamith the Movement and
Residence of Foreigners Act ... shall remain vélithe foreign holder of such a
permit had permanent residence on the territoth®Republic of Slovenia when this
Act came into force.”

113. In 1997 section 16 was amended so as toresqught years’

continuous residence on the basis of a temporaigerce permit for a
foreigner to qualify for permanent residence.

114. In 1999 this Act was replaced by the 199%midi Act Zakon o

tujcih), Official Gazette no. 61/99 of 30 July 1999. Arderents were made
to the latter Act in 2002, 2005 and 2006. The rafevprovision of the
amended 1999 Aliens Act provides:



MAKUC AND OTHERS v. SLOVENIA DECISION 21

Section 36

“A foreigner registered as a permanent residei@l@venia and a foreigner who has
been living in Slovenia for one year as a tempon@sident and has acquired a
temporary residence permit valid for at least oearyshall have, under the terms set
forth in this Act, a right to preservation of fagndnd a right to family reunification...

An application for a residence permit shall be kdigvith a diplomatic-consular
representation of Slovenia abroad or with a conmetethority in Slovenia.

For the purposes of this Act, the members of theigmer's immediate family are:
(i) a spouse;

(i) minor unmarried children of the foreigner;

(iif) minor unmarried children of the spouse;

(iv) parents of the minor foreigner;

(v) foreigner’'s or spouse’s unmarried of-age cleildrand parents which the
foreigner or the spouse are obliged to supportaoalance with the legislation of the
state of his or her citizenship.

115. In order to address the situation of citizehghe former SFRY
republics living in Slovenia, the Parliament of tRepublic of Slovenia
passed the Legal Status Act, which was publishedDfiicial Gazette
no. 61/99 on 30 July 1999. The relevant provisiohsthis Act, which
entered into force on 30 September 1999, provide:

Section 1

“Citizens of another successor state to the for&tRY (hereinafter “a foreigner”)
who were registered as permanent residents onetiigoty of the Republic of
Slovenia on 23 December 1999 and are actually irgsith the Republic of
Slovenia, and foreigners who were resident in tepuBlic of Slovenia on 25 June
1991 and have been living there continuously ewecesshall be issued with a
permanent residence permit, regardless of the gioms of the 1991 Aliens Act ...,
if they meet the requirements set forth in this.Act

Section 2

“An application for permanent residence shall bedfiwithin three months after
this Act enters into force ...

A foreigner who has lodged an application for pererd residence pursuant to
section 40 of the Citizenship of the Republic ofv@nia Act ... but has received a
decision not granting his application, may file gpplication under the preceding
paragraph within three months after this Act eniets force or the decision became
final, if such decision is issued after this Actezed into force...”

Section 3

“Permanent residence permit shall not be issueitkifipplicant has:

(i) disturbed the peace or breached public orderth®y use of violence since
25 June 1991; or
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(i) been convicted and sentenced to more than ywa’s imprisonment since
25 June 1991; or

(iif) been convicted and sentenced, in total, taerthan three years’ imprisonment
since 25 June 1991; or

116. The 2001 amendments to this Act were mada essult of the
decision of the Constitutional Court of 18 May 20@@e paragraphs 128
and 129 below) and replaced the original sectiantl3 a new section which
provides as follows:

“The Ministry [of Internal Affairs] may refuse aepmanent residence permit to a
foreigner who, in a final judgment:

(i) has been convicted of a criminal offence andteseced to at least three years’
imprisonment;

(i) has been convicted and sentenced to a totaimofe than five years’
imprisonment;

When taking a decision on the basis of the preceparagraph, the Ministry shall
take into consideration the length of the applicastay in the State, his personal,
family, business, social and other ties with thepidic of Slovenia and the
consequences a refusal of a permanent residencaitpaould have for the
applicant.”

117. On 29 September 2005 Slovenia ratified thenv€ption
determining the State responsible for examiningliegions for asylum
lodged in one of the Member States of the Eurof@anmunities — Dublin
Convention. The relevant provisions of this Coni@ntwhich took effect
with respect to Slovenia on 26 October 2005 anth vaspect to Germany
on 1 September 1997, provide:

Article 3

“1. Member States undertake to examine the appicatf any alien who applies at
the border or in their territory to any one of theamasylum.

6. The process of determining the Member Stateoresple for examining the
application for asylum under this Convention sls&rt as soon as an application for
asylum is first lodged with a Member State.

Article 8

“Where no Member State responsible for examinirggapplication for asylum can
be designated on the basis of the other critesi@di in this Convention, the first
Member State with which the application for asylisnodged shall be responsible for
examining it.”



MAKUC AND OTHERS v. SLOVENIA DECISION 23

2. Case-law of the Constitutional Court of the Raj of Slovenia

(a) Decision of 4 February 1999 (U-1-284/94)

118. In a decision of 4 February 1999 (U-1-284/84g Constitutional
Court declared that section 81 of the 1991 Alieiss as unconstitutional.
It noted that the authorities had deleted the naphestizens of the former
SFRY republics who had not applied for Sloveniatizenship from the
Register and entered them in the register of foeg without informing
them. It further found that there was no legal $&si this measure.

119. The Constitutional Court noted that the pmrs of the 1991
Aliens Act were, in general, designed to reguldie status of foreigners
who came to Slovenia after independence, not adehwho were already
living there. While section 82 of the 1991 AlienstAlid regulate the legal
status of foreigners originating from outside tbarier SFRY republics, no
similar provision existed in respect of people frime former SFRY. As a
consequence, the latter were in a less favouraddl | position than
foreigners who had lived in Slovenia since beforgependence. Failing to
regulate the legal status of these people wasamyrio Article 14 § 2 of the
Constitution.

120. Furthermore, the provisions of the 1991 Aliéwct regulating the
acquisition of permanent and temporary residenagdcaot be used to
remedy the status of citizens of the former SFRYubdics because
permanent residence and the fact of actual resedémcSlovenia were
particular circumstances requiring special congiien. Citizens of the
former SFRY republics had a reasonable expectatltat the new
conditions for retaining permanent residence inv&ha would not be
stricter than those set forth in section 13 of@oastitutional Act relating to
the Fundamental Constitutional Charter on the Swogety and
Independence of the Republic of Slovenia and seeiof the Citizenship
Act and that their status would be determined ircoedance with
international law.

121. Section 81 was therefore declared unconstitait as it did not
prescribe the conditions under which persons stbjethis section who did
not apply for or were denied Slovenian citizenslupuld apply for
permanent residence.

122. The Constitutional Court further found thattsoon 16(1) of the
1991 Aliens Act was not unconstitutional, becauseapplied only to
foreigners entering Slovenia after independence.

123. The legislator was given six months in whikch rectify the
unconstitutional provisions. In the meantime, tren§titutional Court ruled
that no citizen of the former SFRY who was regsteas a permanent
resident in Slovenia on 23 December 1990, the dey fdlebiscite on
independence was held, and was living in Sloveriansthe Constitutional
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Court’s judgment was issued, could be forcibly reet from Slovenia
pursuant to section 28 of 1991 Aliens Act.

124. The Constitutional Court also pointed outt th@& unregulated
situation of citizens of the former SFRY republasuld lead to a violation
of the right to respect of family life, as protettéy Article 8 of the
Convention.

(b) Decision of 1 July 1999 (Up-333/96)

125. In a decision of 1 July 1999 (Up-333/96) @enstitutional Court
referred to its findings in the decision of 4 Felryu1999 and reiterated that
citizens of the former SFRY republics were in aslésvourable position
than other foreign citizens who were living in Sdova on independence. It
noted that following its decision of 4 February 299Bill - the Legal Status
Act - had been drafted, but had not yet been adppteaddress the issue
raised by that judgment.

126. In the case before it, the claimant, whosaenhad been deleted
from the Register in 1992, had been refused thewah of his driving
licence, because he was considered a foreigneowtifwful residence in
Slovenia. The Constitutional Court ordered thatjluhe Legal Status Act
entered into force, he should enjoy the status baldvhave had under
section 13 of the Fundamental Constitutional Chaote the Sovereignty
and Independence of the Republic of Slovenia befareexpiry of the time-
limit set forth in section 81 of the 1991 act. Tdghorities were ordered to
register the claimant as a permanent residenteatitldlress where he was
living before his name was illegally deleted frone tRegister. They were
also ordered to renew his driving licence.

(c) Decision of 15 July 1999 (Up-60/97)

127. In a decision of 15 July 1999 (Up-60/97), th@mants, who were
members of the same family and citizens of one hef former SFRY
republics, were denied permanent residence und#iosel6 of the 1991
Aliens Act, because the father had lost his joke Tonstitutional Court, for
reasons similar to those in case no. Up-333/96] et until the Legal
Status Act entered into force, the authorities &hawegister them as
permanent residents at the address where they hvang before their
names were illegally deleted from the Register.

(d) Decision of 18 May 2000 (U-1-295/99)

128. In a decision of 18 May 2000 (U-1-295/99) @enstitutional Court
set aside the first, second and third sub-paragrapkection 3 of the Legal
Status Act. It found that the requirements for #leguisition of permanent
residence set forth in these provisions were sftrithtan the grounds for
revoking a permanent residence permit under thé 24@ns Act.
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129. It went on to hold that the legal status itizens of the former
SFRY republics should be regulated on the basighef position the
individuals concerned would have had, but did naweh because of the
legislator’s failure to regulate it. It reiteratdtht the legal status of citizens
of the former SFRY republics should not be esskytiifferent from that
enjoyed by foreign citizens who had acquired peenamesident status in
the Republic of Slovenia before independence.

(e) Decision of 3 April 2003 (U-1-246/02)

130. In case no. U-1-246/02 the Constitutional €oeiterated its ruling
in its decision of 4 February 1999. It found thegak Status Act
unconstitutional because, firstly, it did not graetrospective permanent
residence from the date of the erasure of the nafi®se concerned from
the Register; secondly, it failed to regulate tloguasition of permanent
residence for citizens of former SFRY republics wied been forcibly
removed from Slovenia pursuant to section 28 ofli®@1 Aliens Act; and,
thirdly, it did not define the meaning of the worttually residing” in
section 1. The Constitutional Court also struck ddie three-month time-
limit for submitting applications for permanent icksce because it was
unreasonably short. It ordered the legislator tdifyethe unconstitutional
provisions of the impugned act within six months.

131. In point no. 8 of the operative part of thecidion, it held that
permanent residence permits already issued teoginf the former SFRY
republics in accordance with the Legal Status &wt, 1991 Aliens Act or
the 1999 Aliens Act would be effective from 26 Redmy 1992, if their
names had been erased from the Register on that ltlaiso ordered the
Ministry to issuegx proprio motusupplementary decisions establishing the
permanent residence of those concerned retrospbgtisince that date.
Once this was done, those who had had permanedemnéal status until
26 February 1992 but had not been able to enjdgioeights after that date
owing to their unregulated legal status, would bke &0 invoke their rights
in accordance with the relevant legislation.

132. In addition, special provisions were neededddress the situation
of those who had been forcibly removed from Sloageralthough the
Constitutional Court suspected that the numbersndividuals affected
would probably be low, since the unregulated statuthese people had
generally been tolerated.

133. Moreover, the Constitutional Court said thellen determining a
new time-limit for applications for permanent reside, assuming such a
time-limit should be provided, the legislator stibtéke into consideration
personal and other circumstances that might haveeded the persons
concerned from lodging their application in timentl) such a time-limit
was set, those concerned could continue to lodgkcagions for permanent
residence.
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134. Lastly, the Constitutional Court observed thal0 February 2003
11,746 citizens of the former SFRY republics hadrbgranted permanent
residence status on the basis of the Legal Stattisttdat 385 applications
had been dismissed or rejected, 980 application®g wending and that
approximately 4,300 citizens of former SRFY repcblnad not applied for
permanent residence. The decisions concerningittstegiroup of persons
concerned were of a constitutive nature and thug load ex nunceffect.
The Constitutional Court further observed that pmrent residence was
important in securing certain rights and benefaslack of permanent
residence status resulted in citizens of the for®ERY republics being
deprived of certain rights enjoyed by foreignershwpermanent residence
status, for example, the right to a military pensiand to certain retirement
benefits and the right to renew a driving licence.

C. Relevant documents produced by international @anisations

135. The situation of “the erased” was broughtwattention of several
international organisations and appeals were rdgulmade to the
Slovenian authorities to resolve the problem.

1. The Council of Europe documents

136. The principal Council of Europe document &ning citizenship
is the European Convention on Nationality, which swadopted on
6 November 1997. Slovenia has neither ratifiedsigmed this convention.

137. On 19 May 2006 the Council of Europe adopiedConvention on
the avoidance of statelessness in relation to Ssatecession. This
convention has not yet entered into force.

138. On 1 December 2005 the Advisory CommitteghenFramework
Convention for the Protection of National Minorgtieadopted a report
concerning Slovenia. The relevant part of this reptates as follows:

“Legal status of persons deleted from the listefhpanent residents
Findings of the first cycle

54. In its first Opinion on Slovenia, the Advisad®pmmittee noted with concern the
problematic situation of a number of former citigeof other republics of former
Yugoslavia (SFRY), who found themselves foreignerthe territory they were living
in and without confirmed legal status, followingethremoval from the register of
permanent residents, in 1992.

Present situation
a) Positive developments

55. The Advisory Committee notes that a number afitive developments have
taken place in this area. For instance, the Catistital Court has taken a stand on
these issues by clearly stating the need to restaithout further delay and
retrospectively, the rights of non-Slovenian form¥ugoslav citizens who were,
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according to the Court, illegally removed from tlegister of permanent residents.
The Advisory Committee also notes that efforts hheen made at the legislative

level to regularise the legal status of these pexsand that most of them have been
granted permanent resident status in recent yeateeobasis of individual decisions

issued by the Ministry of Internal Affairs.

b) Outstanding issues

56. The Advisory Committee notes with concern thdéspite the relevant
Constitutional Court decisions, several thousang@es whose names were deleted
from the registers of permanent residents on 2GuUaeh 1992, and automatically
transferred to the registers of foreigners, ark stiore than ten years on, awaiting
clarification of their legal status. This concermitizens of other former Yugoslav
republics, including a number of Roma, who werallggesident in Slovenia and, for
various reasons, did not wish — or were unable -elitain Slovenian citizenship
within the short time-limit allowed by the authdeg after the country’s
independence.

57. In many cases, the lack of citizenship or ofesidence permit has had a
particularly negative impact on these personsasitn. It has, in particular, paved the
way for violations of their economic and socialhtigy with some of them having lost
their homes, employment or retirement pension leniints, and has seriously
hindered the exercise of their rights to familg lénd freedom of movement.

58. The Advisory Committee notes that more recantegiment initiatives have
sought, in accordance with the relevant decisiohshe Constitutional Court, to
restore these persons’ rights retrospectivelyintt it disturbing that these initiatives
have been stalled for over a year, and that thialsdémate in Slovenia has not been
conducive to a speedier resolution of these mattarthe referendum held in April
2004 on the Act on the Implementation of ItefrBrof Constitutional Court Decision
n° U-1-246/02 (the so-called “Technical Act on Eras@rsons”), 94.7% of
participants (representing 31.45% of voters) exggdgheir opposition to this Act (see
also comments under Article 6 below).

59. The Advisory Committee notes that the authesitire in the process of drafting,
at the governmental level, a new normative texteeigd to provide solutions to the
problems mentioned above. Insofar as this newaiiig is not yet in the public
domain, it is difficult to ascertain, at this stagehether the measures envisaged —
legislative or other — will be likely to resolvestlsituation in a comprehensive manner
once and for all.

Recommendations

60. Without further delay, the authorities shoufdifsolutions to the problems faced
by non-Slovenians from former Yugoslavia (SFRY) wiave been deleted from the
register of permanent residents, in connection whgh regularisation of their legal
status, including access to citizenship and sacidleconomic rights.

61. At the same time, they should assist theseopsri their efforts to overcome
the difficulties arising from this situation, andcflitate their effective participation
and integration in the Slovene society by meanargeted measures.”

139. On 29 March 2006 a Follow-up Report on Slevg@003-2005)
was published, assessing the progress made in rmeplng the

recommendations of the Council of Europe Commissiofor Human
Rights. In the relevant part it states as follows:
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“46. The issue of erased persons continues to digisive and politically charged
issue in Slovenia and is the subject of heatedtdelegrettably, the issue has been
frequently used by some political factions as a maign tool. Especially during the
period leading to the October 2004 general elestiomany politicians made
xenophobic statements when referring to the is$ukeoerased persons and to others
considered non-Slovene or otherwise different.

47. In a ruling of April 2003, the Constitutionab@t declared the 1999 law aimed
at remedying the situation of the erased persorise unconstitutional. The Court
ordered that those who had already acquired pemmbaasidency on the basis of the
law, be granted permanent residence permits rdatvehc for the period from
26 February 1992 to the date of its formal acqoisitlt also ordered the legislator to
amend the law within six months to determine a rtieme limit for possible new
applications for permanent residence permits.

48. The Constitutional Court’s decision imposedugydn the Ministry of Internal
Affairs to issue supplementary decisions givingaattive effect to the residence
permits to all those citizens of other former YugusRepublics, who were, on
26 February 1992, removed from the register of peent residents, but who had
since acquired a permit for permanent residence. Gtnstitutional Court’s position
was made clear in a further decision issued in Bes 2003tating that the decision
of April 2003 could be considered as sufficientdlebasis for issuing decisions on
permanent residence with retroactive effect, wititbare being any need for specific
legislation. Following the Constitutional Court'®asions, the Ministry of Internal
Affairs, after some delay, started issuing permanesidence decrees with retroactive
validity. Approximately 4,100 such decrees haveaibeen issued, but at the time of
the follow-up visit, it appeared that the issuaotdecisions was suspended.

49. According to the information received from thesociation of Erased, out of the
18,305 erased persons, some 12,000 have over tther ebtained citizenship or
received a permanent residence permit. All of tHE5600 persons, according to the
2003 decision of the Constitutional Court, shoudarér had their permanent residence
status recognised with retroactive effect.

50. Regarding the enactment of the law requiredetulate the status of those
erased persons who had been expelled from or Hadlevenia, the issue is still
unresolved. There has been an ongoing and heatsedsdion regarding this issue,
which — quite apart from what the criteria for kgate absence from Slovenia and
the situation of the expelled should be — has fedwsso on whether the law should
be enacted in the normal legislative process optadibas a constitutional act.

Conclusions

51. The Commissioner urges the Ministry of Intermdfairs to immediately
continue and finalise the issuance of supplemerttacysions giving retroactive effect
to the permanent residence permit of all thosegmes;swho are entitled to it.

52. As regards the enactment of the law reguladimdj reinstating the status of the
remaining erased persons, the Commissioner urgesStbvenian government to
definitely resolve the issue in good faith and ac@dance with the decisions of the
Constitutional Court. Whatever the appropriatedigive solution may be, the current
impasse reflects poorly on the respect for the nfldaw and the Constitutional
Court’s judgements in Slovenia.

53. The Commissioner is extremely concerned abdwet ¢ontinuous public
manifestations of hate speech and intolerance e gmliticians. The Commissioner
calls for greater responsibility of politicians angkdia in this regard and for the full
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respect of the rights and values laid down in EeampConvention on Human Rights
and other international instruments.”

140. On 13 February 2007 the European Commissjamst Racism
and Intolerance published its third report on Stoaewhich was adopted
on 30 June 2006. This report described the sitnabi “the erased” as
follows:

“109. In its second report, ECRI dealt at lengtthvthe situation of those citizens of
other ex-Yugoslav countries who were remowed officio from the register of
permanent residents of Slovenia in 1992 and wheesihen, are often referred to as
the “erased”. As explained in that report, follogiithe armed conflict in Slovenia in
1991 and the ensuing independence of the countey, 170 000 of the approximately
200 000 permanent residents of Slovenia from o#ixeYugoslav countries obtained
Slovenian citizenship on the basis of the 199keitship law. This law allowed for a
six-month window to apply for citizenship. Of thenmaining 30 000 persons,
approximately 11 000 left Slovenia around that tirklowever, for a number of
reasons, including the war between other succestsdes of the former Yugoslavia,
the uncertain situation prevailing in other sucht&t, and the destruction, loss or
inaccessibility of personal documents, 18 305 pesnaresidents did not or could
not apply for Slovenian citizenship or applied avete rejected. As mentioned, these
persons were struck off the register of permanesidents on 26 February 1992.
Many of these persons — for the most part reportpdtsons without good levels of
education — had been living in Slovenia for a ldinge and some of them were even
born in the country. However, as a result of thasere from the registers, they
became foreigners without legal status in Slovémien one day to the next, in many
cases without being aware of it. Loss of legalustaheant for them loss of access to
fundamental rights attached to residence, includivegright to work and access to
healthcare and other social rights, along with dheulation of personal documents
and exposure to a risk of deportation.

110. In its second report, ECRI noted that a lad/lbe@en passed in 1999 to open the
possibility for the “erased” to apply for permanent

residenchttp://www.coe.int/t/e/human_rights/ecri/1-ecri/@umntry-by-

country_approach/slovenia/slovenia_cbc_3.asp - P83 It also
noted however, that the time-limit of three monthiglo so and the requirement that
applicants prove that they had lived in Sloveniacsi1l991 without interruptions of
longer than three months seriously limited the atffeness of this law. ECRI notes
that approximately 12 000 people have obtained geemt residence permits on the
basis of that law. However, such residence perwit® not granted with effect from
the date of erasure (26 February 1992), but froendate of formal acquisition of
these permits, i.e. in a majority of cases, 1999.

111. ECRI notes that in April 2003, the ConstitnibCourt declared the 1999 law
unconstitutional,inter alia because: it did not give retroactive effect toidesce
permits; it did not regulate the obtaining of reside permits for those “erased” who
had been forcibly deported from Slovenia; it didt qescribe criteria for the
fulfilment of the requirement of continuous residerin Slovenia. The Constitutional
Court therefore established that the Ministry ofetior must issue supplementary
administrative decisions whereby residence perralteady granted were given
retroactive effect from 26 February 1992 to theedat formal acquisition. It also
established that the 1999 law must be amendednéikimonths to determine a new
time limit for possible new applications.
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112. Concerning the first point, ECRI notes thallofeing initial delays, the
Ministry of Interior under the former Governmenarseéd to issue supplementary
administrative decisions giving residence perngtsoactive effect at the end of 2004.
ECRI notes however, that only approximately 4 10¢hsdecisions have been issued.
The representatives of the Ministry of Interior endhe current Government have
stated that they consider that these supplemerdagjsions do not rest on a
sufficiently strong legal basis, and that a gendsal establishing conditions and
criteria for issuing of residence permits shouldpbssed first. ECRI notes however,
that in December 2003 the Constitutional Court mad&ar that its decision of April
2003 constituted a sufficient legal basis for isgusuch decisions and that, in fact, the
4 100 administrative decisions already issued weseed on such a basis. ECRI
expresses serious concern at the fact that appateiyntwo-thirds of the “erased”
who, since 26 February 1992, have secured citizensh permanent residence of
Slovenia are still not in a position to see théghts linked to permanent residence
restored with effect from the date of erasure.

113. The situation as concerns the implementatidheoother parts of the decision
of the Constitutional Court appears very uncleat ancertain at the time of writing
and is a cause for serious concern to ECRI. Theeissssentially relates to the
enactment of a law to regulate the status of apprately 6 000 “erased” who have
not yet secured Slovenian citizenship or permamestdence permits and whose
current position varies from holders of temporamrmits (an estimated 2 500
persons) and persons still living in Slovenia withtegal status to persons who have
left Slovenia or have been deported. The Sloveaighorities have reported to ECRI
their decision to adopt such a law in the form abastitutional law. ECRI notes that
this decision has been widely criticised both wittlie Parliament and in civil society
for effectively and deliberately leading to non-ienentation of the Constitutional
Court’s decision, inter alia as it entails the w$econstitutional means and relative
procedures (including the need for a qualified mgjon Parliament) in order to deal
with matters that should be regulated through prynhegislation. ECRI is not aware
of the exact content of the law, which is reponadl the drafting process, nor has it
been possible to clarify the envisaged timetableadoption. In any event, ECRI
deplores the fact that, as a result of the nonémgntation by the Slovenian
authorities of the decision of the Constitutionadu@, it is still not possible for
approximately 6 000 people to regain the rightswdfich they were unlawfully
stripped over fifteen years ago.

114. More generally, ECRI is deeply concerned atttme prevailing in Slovenian
public and political debate concerning the “erasgdte its last report. It regrets that
this part of the Slovenian population has in maogasions fallen hostage to merely
political considerations, including the exploitatiof their situation as a vote gainer,
and that the debate around the position of thessops has steadily moved away from
human rights considerations. It is particularlyregtable that racism and xenophobia
have been encouraged and fostered as part of tioisess, including through
generalisations and misrepresentations concerhimdotyalty of these persons to the
Slovenian State or the economic burden that restoaraf their rights would entail.

Recommendations

115. ECRI urges the Slovenian authorities to restbe rights of persons erased
from the registers of permanent residents on 268uaelp 1992. To this end, it strongly
recommends that the Slovenian authorities implerti@tApril 2003 decision of the
Constitutional Court in good faith and without fuet delay. This includes the
immediate resumption and finalisation of the prece$ issuing supplementary
decisions granting retroactive permanent resideigtes, and the adoption of a legal
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framework enabling those “erased” persons who haseyet secured permanent
residence or Slovenian citizenship to have thgints reinstated in a manner that is as
fair and generous as possible.

116. ECRI urges the Slovenian authorities to t&leeléad in placing public debate
on the situation of the “erased” securely in thalmeof human rights and to refrain
from generalisations and misrepresentations coimggrimese persons which foster
racism and xenophobia.”

2. Documents of other international bodies

141. On 2 June 2003 the United Nations Committe¢he Elimination
of Racial Discrimination issued concluding obseira under Article 9 of
the International Convention on the Elimination af Forms of Racial
Discrimination statinginter alia:

“13. The Committee is encouraged by the steps taletine State party to address
thelong-standing issue of persons living in Sloventaovihave not been able to obtain
citizenship. It is nevertheless concerned that mahyhe persons who have not
acquired Slovene citizenship may still experienamiaistrative difficulties in
complying with the specific requirements containedthe law. The Committee
recommends that the State party give priority tdrasssing this issue and, taking into
account the difficulties which have arisen, enghed the new citizenship legislation
is implemented in a non-discriminatory manner.

14. The Committee is concerned that a significamiper of persons who have been
living in Slovenia since independence without Shavecitizenship may have been
deprived under certain circumstances of their merssi of apartments they were
occupying, and of health care and other rights. Teenmittee takes note of the
efforts undertaken by the State party to addressetlissues and requests the State
party to provide, in its next periodic report, sifiednformation on these issues and
on any remedies provided.”

142. On 30 January 2004 the United Nations Coremitin the Rights
of the Child issued concluding observations madgeurrticle 44 of the
Convention on the Rights of the Child which, in tieéevant part, state as
follows:

“26. The Committee notes the rulings of the Counstinal Court (U-1-284/94 of
4 February 1999 and U-1-246/02 of 2 April 2003) tththe erasure of about
18,300 people originating from other parts of tharfer Socialist Federal Republic of
Yugoslavia from the Register of Permanent Residémd®92 had no legal basis and
that the permanent residence status should beredsto the affected persons
retroactively. The Committee is concerned that mahjyldren were negatively
affected by this erasure, as they and their famltist their right to health care, social
assistance and family benefits as a consequeniosiofy permanent residence status
and children born in Slovenia after 1992 becamtelgiss.

27. The Committee recommends that the State padgepd with the full and
prompt implementation of the decisions of the Citmébnal Court, compensate the
children affected by the negative consequence efeafasure and ensure that they
enjoy all rights under the Convention in the sanay \&s other children in the State
party.”
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143. On 25 July 2005 the United Nations Human ®ighommittee
issued concluding observations to the second peri@gport made under
Article 40 of the International Covenant on CiuilcaPolitical Rights which,
in the relevant part, state as follows:

“10. While acknowledging the efforts made by thatStparty to grant permanent
resident status in Slovenia or Slovenian natiopaditcitizens of other republics of the
former Socialist Federal Republic of Yugoslaviaifiy in Slovenia, the Committee
remains concerned about the situation of thoseopsr&ho have not yet been able to
regularize their situation in the State party (atsand 13).

The State party should seek to resolve the legaustof all the citizens of the
successor States that formed part of the formeriafistc Federal Republic of
Yugoslavia who are presently living in Sloveniadahould facilitate the acquisition
of Slovene citizenship by all such persons who wishbecome citizens of the
Republic of Slovenia.”

144, On 25 January 2006 the United Nations Coremitin Economic,
Social and Cultural Rights issued concluding obeons under Articles 16
and 17 of the International Covenant on Economumxié& and Cultural
Rights statinginter alia:

“16. The Committee is concerned that nationalhefformer Yugoslavia have been
‘erased’ as their names were removed from the pdipnl registers in 1992. As a
result of this, they have lost their Slovene natlidy and their right to reside in the
State party. The Committee observes that this tftueentails violations of these
persons’ economic and social rights, including tights to work, social security,
health care and education. Moreover, the Committgeets the lack of information
on the actual situation with regard to the enjoynmsnthose individuals of the rights
set out in the Covenant.

32. The Committee urges the State party to takendleessary legislative and other
measures to remedy the situation of nationals @Rtates of former Yugoslavia who
have been ‘erased’ as their names were removed fherpopulation registers in
1992. While noting that bilateral agreements weoactuded in this regard, the
Committee strongly recommends that the State psinyuld restore the status of
permanent resident to all the individuals concermediccordance with the relevant
decisions of the Constitutional Court. These mezssghould allow these individuals
to reclaim their rights and regain access to hesdtivices, social security, education
and employment. The Committee requests the Statg fareport to it, in its next
periodic report, on progress in this regard.”

COMPLAINTS

145. Relying on Article 8 of the Convention, thepkcants alleged that
they had been arbitrarily deprived of the posgibitif acquiring citizenship
of the newly-established Slovenian state and/@re$erving their status as
permanent residents because they had been unableatisfy the
requirements set forth by the law within the prdmad time-limit. As a
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result, their names had unlawfully been erased ftloenRegister and they
had becomeje factg stateless persons. Subsequently, they had notibee
a position to seek either Slovenian citizenshighat of any other successor
State of the former SRFY or to apply for permamesidence in Slovenia.
The repercussions resulting from these events lesh [severe for the
applicants’ private and family life and in breach Article 8 of the
Convention. Their applications for citizenship oermanent residence
submitted after 1992 had remained undecided oraphicants had been
requested to furnish documents they were unabjgdoure. The situation
had remained unchanged even after the Constitutiooart’s decision of
3 April 2003 declaring certain provisions of the ghé Status Act
unconstitutional and allowing “the erased” in passen of permits to apply
for retroactive recognition of their permanent desice status.

146. In addition, the applicants Mr Milan MakucdaMr Ljubomir
PetresS relied on Article 8 of the Convention anthptained about the lack
of adequate housing. They had been deprived of lmenes following the
erasure of their names from the Register in 199P et continually been
prevented from renting other housing in Slovenia.

147. Relying on Articles 2 and 8 of the Conventidne applicants
Mr Milan Makuc, Mr Ljubomir PetreS, Mr Mustafa Kidriand Mrs Ana
Mezga further claimed that they had been deprivielle® urgent medical
assistance as a result of the erasure of their #idroen the Register in
1992.

148. Finally, the applicants Mrs Ljubljenka and Wiripun Ristanoui
alleged that their deportation to Serbia in theeabe of any formal decision
had violated Article 8 of the Convention. Similartiie applicant Mr Zoran
Mini¢ claimed that his deportation to Kosovo and refo$#tave to re-enter
Slovenia in order to rejoin his family violated f&fe 8 of the Convention.
Likewise, the applicant Mr Velimir Debéticomplained under the same
provision about the refusal of leave to re-entev8&hia and the applicant
Mrs Ana Mezga of a violation of her right to be méad in Slovenia with
her first two daughters, who lived in Croatia.

149. Invoking Article 6 of the Convention, the &pants argued that the
Slovenian legislator and administrative authoritiesl interfered with the
administration of justice at the highest level dvadl refused to enforce the
Constitutional Court’s decision of 3 April 2003. i$hwas contrary to the
very essence of the right to a fair trial and hagserved the situation of
illegitimacy in which the applicants found thems=hand the breakdown of
constitutional order. In addition, the applicangglno access to a court to
seek execution of the decision and this constit@eseparate breach of
Article 6. Because of the failure to comply withatldecision, they had been
deprived of many other rights which they would hasherwise been
entitled to enjoy retroactively.
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150. The applicants further asserted that theyrnmeffective remedy
within the meaning of Article 13 of the Conventiam order to secure
compliance with the Constitutional Court’s decismin3 April 2003. They
also complained about the failure of the legislatoadopt a systemic law,
which was indispensable to the full reintegratiointlee applicants, as
required by that decision. Besides, in the abseoiceany document
concerning their erasure from the Register, thdiegys had not been in a
position to meet the requirements set forth in $t@venian legislation for
the acquisition of citizenship and/or a permanesidence permit.

151. The applicants Mr Milan Makuc, Mr LjubomirtReS, Mr Mustafa
Kuri¢ and Mr Jovan Jovanavicomplained under Article 1 of Protocol No.
1 that they had been deprived of property as dtresthe illegal erasure of
1992 and the failure to comply with the Constitntib Court decision of
3 April 2003. They claimed that they could not gnjbe rights to which
they were entitled as a result of their contribagido a pension fund over
various periods of time. Relying on that same miovi, these applicants
and the applicants Mrs Ana Mezga and Mrs LjubenkstaRovt alleged
that they had lost the right to buy their apartmemtder the favourable
conditions available in the privatisation proceb&s Ana Mezga also
claimed that she had been denied maternity leawdich she was entitled.

152. The applicants alleged that they had beefesigl to deliberate
unlawful treatment which seriously compromised rtheiman dignity and
confined them to a life on the margins of socidtlge lengthy uncertainty
over their legal status had produced in the applgcan intense feeling of
profound frustration and extreme moral and physisaffering. They
claimed that the persistent refusal of the natiandhorities to regulate their
legal status in accordance with the ConstitutioGalurt's decision of
3 April 2003 and the situation of extreme vulnelighi insecurity and
material and moral degradation in which they fouhdmselves violated
Article 3 of the Convention.

153. The applicant Mr Ljubomir PetreS complainedier Article 4 of
the Convention that the tenant of a plot of lancesehhe had resided had
forced him to work without pay and that the Piracdl authorities, who
owned the land, allowed the situation to continue.

154. Because the applicants had been unable tairac&lovenian
citizenship, they argued that they had been arbytraeprived of their
active and passive electoral rights contrary tdchat3 of Protocol No. 1.
Since they had lived on Slovenian territory foromsiderable period of time
or had even been born there and had paid conwimitio their local
communities, they had had a legitimate expectatiwat their right to
participate in the functioning of the democraticvgmmental institutions
and political life in the newly-established Statiéeia the dissolution of
SFRY would be preserved.
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155. Under Article 2 of Protocol No. 4 the appfitsaaclaimed that since
they had been deprived of permits allowing thenramain in Slovenia,
they were unable to move freely on Slovenian tnyjt because outside
their local communities, they would not be toledatey the police. In
addition, they could not leave Slovenia, becausy thould be denied the
right to re-enter the country. The applicants ateéghat the Slovenian
authorities had confiscated or destroyed theirgelsdocuments and had
deported the seventh, eight, ninth, tenth and elbvapplicants, without
any formal decision being made in this regard.

156. Lastly, the applicants relied on Article 1ftlee Convention, read
in conjunction with Articles 6 and 8 of the Convient Article 3 of Protocol
No. 1, and Article 2 of Protocol No. 4, and claiminht they had been
discriminated against in enjoying their rights ongparison to other foreign
citizens whose names were on the Register whereBila\proclaimed its
independence and who continued to live there orb#sés of temporary or
permanent residence permits. In particular, thayredd that they had been
treated less favourably than three groups of pediptse who had not been
subject to the erasure of 1992 because they hadiredqSlovenian
citizenship, those who had only temporary resideinc&lovenia before
independence but had retained their status aftdeyand those who had
been subject to the erasure but had subsequendg Peanted either
permanent residence under the Legal Status Actlawefian citizenship
pursuant to the amended Citizenship Act.

THE LAW

A. Complaints under Articles 8 and 2 of the Convetion

1. Complaints concerning the acquisition of citzleip and the
preservation of resident status following the inglegence of
Slovenia and the erasure of the applicants’ namas the Register

157. Under Article 8 of the Convention the appitsafirst complained
that they had been arbitrarily deprived of the pmlty of acquiring
Slovenian citizenship and/or of preserving theiatist as permanent
residents after Slovenia declared independenc®®i,lbecause they were
not in the position to submit a formal requestditizenship in the unusually
short period set forth in the domestic legislation.

158. The applicants further alleged that in 1982irt names were
unlawfully erased from the Register and they becata¢eless persons,
which put their right to private and family life iperil, contrary to the
requirements of Article 8, which reads as follows:
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“1. Everyone has the right to respect for his aevand family life, his home and
his correspondence.

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

159. The Court recalls at the outset that undeticler 34 of the
Convention, only the alleged violation of one oé tights and freedoms set
forth in the Convention can be the subject of goliagtion presented before
the Court.

160. The Court further recalls that no right toq@ce or retain a
particular nationality is as such included among tights and freedoms
guaranteed by the Convention or its Protocols. Rbekess, the Court does
not exclude that an arbitrary denial of citizenshimght in certain
circumstances raise an issue under Article 8 ofGbrmvention because of
the impact of such a denial on the private lifetbé individual (see
X.v. Austria no. 5212/71, Commission decision of 5 October 2197
Decisions and Reports (DR) 43, p. 69; afdrassev v. Finlanddec.),
no. 31414/96, ECHR 1999-11).

161. The Court also recalls its constant casedawsording to which
there is no right of an alien to enter, resideeonain in a particular country,
as such, guaranteed by the Convention (see, amang other authorities,
Uner v. the NetherlandgSC], no. 46410/99, § 54, ECHR 2006-Chahal
v. the United Kingdonjudgment of 15 November 1998eports1996-V, p.
1853, § 73). In addition, where immigration is cemed, Article 8 cannot
be considered to impose on a State a general tibhgm authorise family
reunion in its territory (seblaydarie v. the Netherlandslec.), no. 8876/04,
20 October 2005) nor does this provision guaratdea non-national the
right to choose the most suitable place to dev&doply life (seeAhmut v.
the Netherlandgudgment of 28 November 19%&portsof Judgments and
Decisions1996-VI, p. 2033, § 71).

162. However, the Court recalls that it has judsdn to examine the
facts of the present case for their compatibiliithvihe Convention only in
so far as they occurred after 28 June 1994, wiithd date of the entry into
force of the Convention with regard to Slovenige(§eveaci¢ and Others v.
Slovenia(dec.), nos. 44574/98, 45133/98 and 48316/99,t8l@c 2003). It
may, nevertheless, have regard to facts priorttbcation inasmuch as they
could be considered to have created a situatioendkig beyond that date
or may be relevant for the understanding of factsuaing after that date
(seeBroniowski v. Polanddec.) [GC], no. 31443/96, ECHR 2002-X).
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163. It is noted that Slovenia declared its indelemce on 25 June 1991
and that under the Citizenship Act the citizenstioé former SFRY
republics had six months from that date in whichlddge requests for
citizenship of the new State. The names of theiegmis and others who
failed to make such a request were deleted fronRtégaster on 26 February
1992.

164. The Court notethat the Constitutional Court found the impugned
erasure illegal. However, it observes that the @atien took effect with
respect to Slovenia only after this measure hac beeried out. It is
therefore precluded from examining the applicantshplaints concerning
the facts that occurred before 28 June 1994.

165. These complaints must therefore be declarenimpatibleratione
temporiswith the provisions of the Convention and rejedte@dccordance
with Article 35 88 3 and 4 of the Convention.

2. The applicants’ overall situation and the lasfkcompliance with the
Constitutional Court’s decision of 3 April 2003

166. The applicants further submitted that theereyssions resulting
from the erasure of their names from the Register leen severe for their
private and family life and in breach of Articleod the Convention. They
are facing a continuous situation of insecurity arsdability.

167. They complained in particular that the reffustthe domestic
authorities to comply with the Constitutional Casirtdecision of
3 April 2003 and to grant them permanent residestegus retroactively
violated their right to respect for private and fignlife as protected by
Article 8 of the Convention.

168. The Court considers that the overall situmatiaffecting the
applicants may give rise to an issue under Artilét notes, in particular,
that this situation still obtains more than 15 geafter the erasure of the
applicants’ names from the Register and four ya#tes the Constitutional
Court’s decision of 3 April 2003.

169. The Court considers that it cannot, on thgisbaf the case file,
determine the admissibility of these complaints dhdt it is therefore
necessary, in accordance with Rule 54 § 2 (b) ®Rbles of Court, to give
notice of this part of the application to the rasgent Government.

3. Complaints of a lack of adequate housing

170. The first and second applicants, Mr Milan Maland Mr Ljubomir
PetreS, alleged that the respondent State failegrowide them with
adequate housing. They relied on Article 8.

171. In so far as the applicants complain thay the not have a home
owing to a failure of the national authorities t@yide them one, the Court
recalls that although the essential object of Aeti® is to protect against
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arbitrary interference by public authorities, theray in addition be positive
obligations inherent in an effective "respect” family life (see,mutatis
mutandis Burton v. The United Kingdamno. 31600/96, Commission
decision of 10 September 1996, unpublished). Howene Court recalls
that Article 8 does not in terms recognise a rightoe provided with a
home. Nor does any of the case-law of the Coumaestedge such a right.
While it is clearly desirable that every human lgeirave a place where he
or she can live in dignity and which he or she call home, there are
unfortunately in the Contracting States many pesseho have no home
(see Chapman v. the United KingdofsC], no. 27238/95, § 99, ECHR
2001-1).

172. It follows that the complaint of the firstcaeecond applicants that
they were not provided with adequate lodging isompatible ratione
materiaewith the provisions of the Convention. Therefdtes part of the
application must be declared inadmissible in acwocd with
Article 35 88 3 and 4 of the Convention.

4. Complaints concerning access to free medicaice

173. The first three applicants and the sixth iappt, Mr Milan Makuc,
Mr Ljubomir PetreS, Mr Mustafa Kutj and Mrs Ana Mezga, complained
that the respondent State had not discharged g#iy® obligations under
Articles 2 and 8 of the Convention in that it haat provided them with
access to free basic medical services. The relgahbf Article 2 provides
as follows:

“1. Everyone’s right to life shall be protectedlaw...”

174. Under the terms of Article 35 § 1 of the Cemvon, the Court may
only examine complaints in respect of which dontesgimedies have been
exhausted and which have been submitted withinmgirths from the date
of the “final” domestic decision. Only adequate eszhes have to be
exhausted for this purpose (see, for exanlieenko v. Latviddec.) [GC],
no. 48321/99, ECHR 2002-1I (extracts), 8 68). Homrevthe six-month
time-limit may not preclude the examination of cdamuts which arise out
of situations continuously impeding the exercisea @onvention right (see,
mutatis mutandis Dudgeon v. the United Kingdomjudgment of
22 October 1981, Series A no. 45, p. 18, 8§ 41; koididou v. Turkey
judgment of 18 December 1998eports1996-VI, p. 2235-2236, 88 56-57,
62-64).

175. In the present case, the applicants commlaaheut their inability
to gain access to free medical care but did nomngudny document in this
regard or refer to any particular events that haduoed less then six
months before the date they lodged their compldiné Court observes that
guestions as to the exhaustion of domestic remettidsas to whether the
facts relied on constitute a continuing situation the purposes of the six-
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month rule arise. However, it finds it unnecesdargxamine these issues
since this complaint is, in any event, inadmissfblethe following reasons.

176. The Court observes that an issue may ariderurticle 2 of the
Convention where it is shown that the authoritiea €ontracting State put
an individual’s life at risk through the denial leéalth care which they have
undertaken to make available to the population gaiye It notes in this
connection that Article 2 8§ 1 of the Conventionaogmg the State not only to
refrain from the intentional and unlawful taking lfie, but also to take
appropriate steps to safeguard the lives of tha@nnits jurisdiction (see
Guerra and Others v. Ita)yjudgment of 19 February 199Rgports1998-I,
p. 227, 8 58;L.C.B. v. the United Kingdonmjudgment of 9 June 1998,
Reports1998-11l, p. 1403, § 36; an@yprus v. TurkeyGC], no. 25781/94,
§ 219, ECHR 2001-1V).

177. Turning to the issue under Article 8, the €ambserves that the
object of the provision relied on is essentiallyattrof protecting the
individual against arbitrary interference by thélpeiauthorities. It does not
merely compel the State to abstain from such iaeterfce: in addition to this
primarily negative undertaking, there may be pwsitbbligations inherent
in effective respect for private or family life ésehe Airey v. Ireland
judgment of 9 October 1979, Series A no. 32, p.8L32). However, the
Convention does not guarantee as such a rightet rinedical care (see
Pentiacova and Others v. Moldo(@ec.), no. 14462/03, ECHR 2005-I).

178. Taking into consideration the facts of thesecaand the
aforementioned case-law, the Court concludes tbaissue arises under
Articles 2 and 8 (see als6v. Ireland no. 6839/74, Commission decision of
4 October 1974, DR 7, p. 78; a@gprus v. Turkeycited above, § 221).

179. It follows that this complaint is manifesiliyfounded and must be
declared inadmissible in accordance with Article & 3 and 4 of the
Convention.

5. Complaints concerning deportation, re-enteramgl family reunion

180. The applicant Mr Velimir Debétiwho was working in Italy at the
time of the erasure of his name from the Registemplained that he had
not been allowed to re-enter Slovenia since. Mra Mezga claimed she
had been prevented from being reunited in Slovevith her first two
daughters, who lived in Croatia. Mrs Ljubenka Rista¢ and Mr Tripun
Ristanové complained about their deportation to Serbia i8419without
any decision of the Slovenian authorities. Mr ZoMmi¢, who lives in
Serbia, where he is married and has four childcemplained about his
deportation from Slovenia to Serbia in 2002 andrétfesal of the Slovenian
authorities to allow him to re-enter Slovenia inl@rto be reunited with his
mother and siblings. With regard to these compsaihé applicants rely on
Article 8 of the Convention.
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181. As to the complaints regarding Mrs Ljubenkisté&hovt’'s and
Mr Tripun Ristanow’s expulsion in 1994 and Mr Zoran Mas expulsion
in 2002, the Court notes that those events occurrece than six months
before the date the applicants addressed their legmtg to the Court. It
appears from the information submitted to the Cthat the applicants did
not institute any proceedings in this regard betbeedomestic courts. Even
assuming the applicants had no effective domestitedies available and
therefore there was no obligation to exhaust doamesinedies, the Court
observes that this part of the application wasodiced more than six
months after the impugned events took place. Hetimee,complaint was
lodged outside the six-month time-limit set outArticle 35 § 1 of the
Convention.

182. As for the applicants’ complaints concernihg right to enter
Slovenia and the right of family reunification teethe Court recalls that in
the ambit of immigration issues, no such rights guaranteed by the
Convention. This complaint is thus incompatibdéione materiaewith the
provisions of the Convention and must be declareddmissible in
accordance with Article 35 8§ 3.

183. This part of the application must conseqyeriie declared
inadmissible in accordance with Article 35 8§ 4o Convention.

B. Complaints raised under Article 6 of the Convetion relating to
the Constitutional Court’s decision

184. The applicants argued under Article 6 of @wvention that the
Slovenian legislator and administrative authoritiesl refused to give effect
to the Constitutional Court’'s decision of 3 Apri0@3. The reiterated this
complaint under Article 13 of the Convention (seeggraph 190elow).

The relevant passage of Article 6 of the Conventeads as follows:

Article 6 § 1

“1. In the determination of his civil rights anBlgations or of any criminal charge
against him, everyone is entitled to a fair andligufearing within a reasonable time
by an independent and impartial tribunal estabtdtnelaw...”

185. Firstly, as to the applicants’ complaint ave lack of compliance
with the Constitutional Court’s decision, the Corgtalls that enforcement
proceedings are regarded as the second stage ofaimeproceedings or
rather as their integral part (selernsby v. Greecgudgment of 19 March
1997, Reports1997-Il, p. 510-511, § 40). Therefore, the applitgbof
Article 6 8 1 to enforcement proceedings is depehdpon the applicability
of this provision to the main proceedings. The tjoas which arises is
whether or not Article 6 81 is applicable to theogeedings conducted
before the Constitutional Court which ended on 3ilA&003.
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186. In this regard, the Court reiterates thatickat6 8 1 of the
Convention does not apply to proceedings regulaipgrson’s citizenship
and/or the entry, stay and deportation of aliesssuch proceedings do not
involve either the “determination of his civil ritghand obligations or of any
criminal charge against him” within the meaningadg 1 of the Convention
(see, among other authoriti&djvenko v. Latvigddec.) [GC], no. 48321/99,
ECHR 2002-II (extracts), 8 94ylaaouia v. France[GC], no. 39652/98,
§ 36-40, ECHR 2000-X;Karassev V. Finland (dec.), cited above;
S. v. Switzerlandho. 13325/87, (dec.), 15 December 1988, DR 5953, 2
andSa’ v. Croatia(dec.),no. 47863/99, 29 June 2000).

187. Secondly, the Court recalls that the procegdconducted before a
Constitutional Court may come within the scope didde 6 8 1 only where
their outcome is decisive for civil rights and galtions of the applicants or
if they concern the determination of any criminhaige against them (see
Sussmann v. German{zC], judgment of 16 September 199Bgeports
1996-1V, p. 1171, § 41, andrickovic v. Slovenia no. 39914/98, § 41,
12 June 2001).

188. Since the proceedings before the Constitati@ourt concerned
the regulation of the residence status of “theestggo which category the
applicants belong, the Court observes that theseepdings did not concern
the determination of their civil rights and stitsls any criminal charges
against them. Hence, Article 6 8 1 does not applthése proceedings and,
as a consequence, is likewise inapplicable witlpeesto the applicants’
complaints of the failure to comply with the Congional Court’s decision
of 3 April 2003.

189. It follows that this complaint is incompaglvhtione materiaavith
the provisions of the Convention and must be rege@h accordance with
Article 35 88 3 and 4 of the Convention.

C. Complaints raised under Article 13 of the Convetion
in conjunction with Article 8 of the Convention

190. The applicants complained of the nationahauities’ reluctance to
redress their position by complying with the Catitbnal Court’s decision
of 3 April 2003 also under Article 13. In particuldéhey complained about
the failure of the legislator to adopt a systemaw, which was
indispensable to the full reintegration of the &mpits, as required by that
decision. They claimed that they had no accessdoua in order to seek
compliance with that decision, which consequentd o their being
deprived of panoply of rights and benefits. Artidld of the Convention
reads as follows:
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Article 13

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actinginféicial capacity.”

191. Notwithstanding its findings under Article the Court considers
that the applicants’ complaints related to the latlcompliance with the
Constitutional Court’s decision of 3 April 2003 b essentially on the
Slovenian authorities’ procrastination in regulargstheir resident status,
which became illegal shortly after Slovenia dedarelependence in 1991,
and the effects this had on their private life arditlement to various
benefits as well as their enjoyment of a wide aofyghts.

192. The Court considers that the overall situmatiaffecting the
applicants and the failure of the Slovenian autlesito comply with that
decision may raise an issue under Article 8 (seagraph 168 above), read
in conjunction with Article 13, even though the hpgnts did not rely
expressly on these provisions. However, regardgoead to the information
at its disposal, the Court considers that it canantthe basis of the case
file, determine the admissibility of this complaiand that it is therefore
necessary, in accordance with Rule 54 § 2 (b) ®Rhles of Court, to give
notice of this part of the application to the rasgent Government.

D. Complaints under Article 1 of Protocol No. 1

193. Mr Milan Makuc, Mr Ljubomir PetreS, Mr Mustafiguri¢c and
Mr Jovan Jovanovicomplained under Article 1 of Protocol No. 1 thady
had been deprived of the benefits to which theyikhbave been entitled as
a result of their contributions to the pension fuver substantial periods of
time. Relying on that same provision, both they,sMkna Mezga and
Mrs Ljubenka Ristanovialleged that they had lost the right to buy their
apartments under the favourable conditions availablthe privatisation
process. Mrs Ana Mezga also claimed that she had denied maternity
leave to which she was entitled.

In so far as relevant, Article 1 of Protocol Naehds as follows:

“Every natural or legal person is entitled to theageful enjoyment of his
possessions. No one shall be deprived of his psissssexcept in the public interest
and subject to the conditions provided for by lawd &y the general principles of
international law...”

194. The Court first recalls that Article 1 of Rreol No.1 only applies
to existing possessions and does not confer a togbbtain property (see
Marckx v. Belgiumjudgment of 13 June 1979, Series A no. 31, p8ZH)).

195. It follows that the complaint concerning thght to buy the
apartments is incompatibleitione materiaewith the provisions of the
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Convention and must be declared inadmissible iraence with Article
35 88 3 and 4 of the Convention.

196. The Court next recalls that although no righa pension as such is
guaranteed by the Convention, the payment of dmrtdns to a social
security fund may create a property right protedigdirticle 1 of Protocol
No. 1 (see Stec and Others v. the United Kingdofdec.) [GC],
nos. 65731/01 and 65900/01, ECHR 2005Hadz¢ v. Croatia(dec.), no.
48788/99, 13 September 2001; afhygusuz v. Austrigudgment of
16 September 199&eports1996-1V, p. 1142, § 41).

197. Regard being had to the information at itspdsal, the Court
considers that it cannot, on the basis of the ddee determine the
admissibility of this complaint and that it is te&wre necessary, in
accordance with Rule 54 § 2 (b) of the Rules ofr€da give notice of this
part of the application to the respondent Governmen

E. Complaints under Article 3 of the Convention

198. The applicants contended that they had beimsg of a violation
of Article 3 of the Convention because they hachlmébjected to deliberate
discriminatory and illegal treatment which had gsesly undermined their
human dignity and confined them to a life on thergires. This provision
reads:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

199. It is the established case-law of the Couat ill-treatment must
attain a minimum level of severity if it is to fadlithin the scope of Article
3. The assessment of this minimum is, in the nabfirthings, relative; it
depends on all the circumstances of the case, asiche duration of the
treatment, its physical or mental effects and,ome cases, the sex, age and
state of health of the victim, etc. (see, amongwo#uthoritiesireland v. the
United Kingdom judgment of 18 January 1978, Series A no. 2569.
§ 162).

200. Although the Court, in the present case, @l \aware of the
anguish and insecurity the applicants must haveengmehe during several
years of uncertainty over their resident/citizepsbiatus in Slovenia, it
considers that the facts of the case do not meethteshold required to
attract the protection of Article 3 (semutatis mutandisPredojevé and
Others v. Sloveniédec.), nos. 43445/98, 49740/99, 49747/99 and 50917
7 June 2001).

201. It follows that this complaint is manifestlyfounded and should
be declared inadmissible in accordance with ArtR%88 3 and 4 of the
Convention.
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F. Complaints under Article 4 of the Convention

202. The second applicant, Mr Ljubomir PetreSeded that the tenant
of the plot of land on which he had lived had far¢dem to work for him
without pay and that the Piran local authoritiehowowned the land, had
allowed that situation to persist. He relied onidlet 4 of the Convention,
which in its relevant part provides:

“1. No one shall be held in slavery or servitude.

2. No one shall be required to perform forcedanpulsory labour.”

203. Considering the information at its dispoffad, Court observes that
the applicant did not bring this complaint to theeation of the domestic
authorities and has not availed himself of any labé domestic remedies,
which would ultimately mean lodging a constitutibregopeal with the
Constitutional Court, relying at least on Articl& Dbf the Constitution.
Neither did he allege that the available remediesildv be inadequate or
ineffective in the circumstances of the presenecBgsides, an examination
of the case as it has been submitted to the Cmes dot disclose the
existence of any special circumstances which migte absolved the
applicant, according to the generally recognisdédsrof international law,
from raising his complaints before the domestidatrities.

204. Accordingly, the applicant has failed to &vaimself of the
available domestic legal remedies as required byclar35 8§ 1 of the
Convention. Therefore his complaint under Articlendist be rejected in
accordance with Article 35 8§ 1 and 4 of the Conioent

G. Complaints under Article 3 of Protocol No. 1

205. The applicants alleged that they had beeitranity deprived of the
right to participate in elections because they hadn unable to acquire
Slovenian citizenship. They rely on Article 3 obRycol No. 1, which reads
as follows:

“The High Contracting Parties undertake to holdefrelections at reasonable
intervals by secret ballot, under conditions whigfi ensure the free expression of
the opinion of the people in the choice of thedtgure.”

206. The Court recalls that this provision guagastindividual rights,
including the right to vote and to stand for electiHowever, these rights
are not absolute but rather subject to limitatiasch as citizenship (see
Hirst v. the United Kingdom (no. 2§C], no. 74025/01, 88§ 57-62, ECHR
2005-....; and (sekuksch v. Italy no. 27614/95, Commission decision of
14 March 1995, unpublished).

207. The Court infers, from the facts submittedtihy applicants, that
they never brought this complaint before the competdomestic
authorities. This raises an issue as to the adoiisgof this complaint with
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regard to the exhaustion of domestic remedies reopgnt set forth in
Article 35 § 1 of the Convention. However, the Goweed not examine this
issue more closely in view of the above findingst tine applicants were not
citizens of Slovenia (see paragraphs 163 t0165).

208. Since the Convention does not guaranteegpigcants any right to
citizenship and thus enable them to stand for de vo elections, the
applicants’ complaint under Article 3 of Protocob.NL is manifestly ill-
founded. It must therefore be rejected in accordamith Article 35 88 3
and 4 of the Convention.

H. Complaints under Article 2 of Protocol No. 4

209. Under Article 2 of Protocol No. 4 the appiitsaclaimed that when
their names were erased from the Register in 1982 were deprived of all
the documents that would allow them to move freeithin Slovenia or to
re-enter the country if they travelled abroad. @eti2 of Protocol No. 4
reads, in so far as relevant, as follows:

“1. Everyone lawfully within the territory of a &e shall, within that territory, have
the right to liberty of movement and freedom to @$® his residence.

2. Everyone shall be free to leave any countmgiuiing his own...”

210. The Court recalls that Article 2 of Protodokecures freedom of
movement to persons "lawfully within the territogf a State". This
condition refers to the domestic law of the Statecerned. It is for the
domestic law and organs to lay down the conditwhih must be fulfilled
for a person’s presence in the territory to be imred "lawful" (see
Sisojeva and Others v. Latvi@ec.), no. 60654/00, 16 June 2005; and,
mutatis mutandisP v. The Federal Republic of Germamo. 12068/86,
Commission decision of 1 December 1986, DR 51,37).2This provision
also cannot be interpreted as awarding an alienritftfg to reside or
continue residing in a country of which he or shaat a citizen and it does
not concern the conditions under which a persorthasight to remain in a
country (seeG. A. v. San Marinono. 21069/92, Commission decision of
9 July 1993, unpublished; anM. v. France no. 16698/90, Commission
decision of 3 February 1992, unpublished). The €our this respect,
recalls its constant case-law according to whigrehs no right of an alien
to enter, reside or remain in a particular courdis/such, guaranteed by the
Convention (see, among many other authoritiégser v. the Netherlands
judgment cited above, 8§ 5€hahal v. the United Kingdgnudgment cited
above, § 73).

211. The Court notes that the arguments and dauisnsibmitted by
the applicants disclose that they have not beeal legidents of Slovenia
since the day their names were erased from theskegiAccordingly,
Article 2 of Protocol 4 is inapplicable in the iast case.
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212. It follows that this complaint is incompadivhtione personaevith
the provisions of the Convention and must be refeah accordance with
Article 35 88 3 and 4 of the Convention.

|. Complaints under Article 14, read in conjunction with Articles 6
and 8 of the Convention, Article 3 of Protocol Nol and Article 2
of Protocol No. 4

213. The applicants also claimed that they hadn beiscriminated
against in the enjoyment of their Convention rigitaranteed by Articles 6
and 8 of the Convention, Article 3 of Protocol Nb.and Article 2 of
Protocol No. 4.

In particular, they claimed that they had beenté@dess favourably than
those foreigners who had not been subject to th&ues of their names from
the Register in 1992 because they had acquireceBSianw citizenship on the
basis of the Citizenship Act, those who had onipgerary residence in
Slovenia before independence but had retained $h&ius afterwards, and
those who had been subject to erasure but had qudrstty received either
permanent residence under the Legal Status Actlawefian citizenship
pursuant to the amended Citizenship Act. In sulostahey claimed they
were discriminated against on the ground of nationgin and relied on
Article 14, which reads as follows:

“The enjoyment of the rights and freedoms sethfamt [the] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national oodaal origin, association with a
national minority, property, birth or other status.

214. The Court recalls that Article 14 only conmpénts the other
substantive provisions of the Convention and thetdeols. It has no
independent existence since it has effect soletglation to “the enjoyment
of the rights and freedoms” safeguarded by thoseigions (see, among
many other authoritiesAbdulaziz, Cabales and Balkandali v. the United
Kingdom judgment of 28 May 1985, Series A no. 94, p.831).

215. As the Court has held that Article 6 of then@ntion, Article 3 of
Protocol No. 1, Article 2 of Protocol No. 4 and,part, Article 8 were not
applicable, Article 14 cannot apply to the compiinaised under those
provisions.

216. As to the complaints made under Article 8ceoning the domestic
authorities’ refusal to comply with the Constituted Court’s decision of
3 April 2003, read in conjunction with Article 1the Court considers that it
cannot, on the basis of the case file, determime atimissibility of this
complaint and that it is therefore necessary, coaetance with Rule 54 § 2
(b) of the Rules of Court, to give notice of theripof the application to the
respondent Government.
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For these reasons, the Court unanimously

Decides to adjourn the examination of the applicants’ complaints
concerning the overall situation affecting the aggpits and the failure to
afford retrospective recognition of permanent resat (Article 8), the lack
of an effective legal remedy in that respect (Aetid3), the allegedly
discriminatory treatment (Article 14) and the dérod pension benefits
(Article 1 of Protocol No. 1);

Declaresthe remainder of the application inadmissible.

Santiago QESADA Corneliu BRSAN
Registrar President



