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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1259 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZLPN
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE OF ORDER: 9 MARCH 2010
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal is dismissed.
2. The Appellant is to pay the costs of the Firssjpondent.
3. Orders 1 and 2 are to take effect as if pronedran 23 March 2010.

4, All references as to the identity of the Appedlan the proceedings today are to be
deleted from any transcript of the proceeding imoadance with s 91X of the
Migration Act 1958 Cth).
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Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingriaetlaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1259 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZLPN
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE: 9MARCH 2010
PLACE: SYDNEY
REASONS FOR JUDGMENT

(Revised from Transcript)

The present Appellant is a citizen of India.

He arrived in Australia on 28 March 2007 and aplito the Department of
Immigration and Citizenship for a Protection (CIX3%) visa on 5 April 2007. A delegate of
the Minister refused that application on 9 May 2@0d on 5 June 2007 he applied to the

Refugee Review Tribunal for review.

On 9 October 2007 the Tribunal affirmed the deie'gadecision and handed down its
decision on 30 October 2007. That decision of thkeuhal was quashed by a decision of the
Federal Magistrates Cou8ZLPN v Minister for Immigratiof2008] FMCA 1434.

Thereafter, on 10 December 2008, the Tribunalmgaiited the now Appellant to
appear before the Tribunal, differently constityted give oral evidence and present
arguments in support of his claims. A hearing appidy took place on 13 January 2009 but
was not then completed. A re-scheduled date foreabkemed hearing was fixed for 24 March

2009 and then further re-scheduled to 28 April 20@%earing then took place and took
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approximately 2% hours. An invitation to commentimiormation was then forwarded to the

now Appellant on 4 May 2009.

The Refugee Review Tribunal again affirmed theegate’s decision by its decision
made on 9 June 20009.

An application to review that subsequent decisibthe Tribunal was then filed with
the Federal Magistrates Court on 26 June 2009. Tmairt dismissed the application in
October 2009 SZLPN v Minister for Immigratiofi2009] FMCA 1011. In dismissing the
application, the Federal Magistrate adopted a eafsncorporating within his reasons for
decision substantial extracts from the written sisBions as filed on behalf of the
Respondent Minister, and incorporated extracts feonaffidavit that had been filed by the
now Appellant and treated that extract as a subomisSuch a practice is to be discouraged:
SZMUV v Minister for Immigration and CitizensHg009] FCA 205. Although the reality
may be quite different, such a practice only fas&eibelief — perhaps otherwise unfounded
— that no real, genuine and independent considerdtas been given to the merits of the
case and the arguments sought to be advanceBeale v Government Insurance Office of
NSW (1997) 48 NSWLR 430 at 441 to 442 per Meagher $XKLO v Minister for
Immigration and Citizenshif2008] FCA 735 at [19] to [20].

On 6 November 2009 Idotice of AppeaWas filed in this Court. The soféround of

Appealwas there set forth as follows (without alterafion

The Court below erred in that it ought to have helat on the evidence before the Tribunal it
was open to the Tribunal to find that the appeliaas a refugee within the meaning of the Act.
In such circumstances the Tribunal erred in that :

Particular:

i. it failed to properly apply the consideratiorattapplicants for refugee status ought to be
given the benefit of the doubt in circumstances r@hthe Tribunal entertained the
possibility that the applicants claims are plawsihich was the case here.

The Appellant appeared before this Court todayepirasented. An interpreter was
provided, albeit with the interpreter physicallyirige located in India and providing his
services to the Appellant via a telephone link-upiclr had previously been arranged. An
interpreter fluent in the Appellant’s dialect couldt be found within Australia. Just as s 47A
of theFederal Court of Australia A&976(Cth) permits testimony to be given by video link,

audio link, or other appropriate medhdhere was considered to be no impediment to the
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interpreter’s services being provided in this marodacilitate the ability of the Appellant to

advance his submissions in support of his appeal.

Considerable difficulty was experienced today he translation of that which the
Appellant sought to communicate to the Court andhie translation of the Respondent
Minister's submissions to the Appellant. Notwithedang that difficulty, it is considered that
the Appellant has now been given an adequate apptyrtin which to advance his case. It
may be noted that a claimed deficiency in the pneviprovision of interpreter and translation
facilities had also been raised before the Fedelagistrate: [2009] FMCA 1011 at [8].
Difficulties at the outset of the hearing today,wewer, were ultimately overcome. In
essence, the Appellant sought a further opportunityhich to present his claims.

The Appeal is to be dismissed.

The Ground of Appeais a challenge to the factual findings as madéheyTribunal.
But findings of fact are matters entrusted to thmigunal alone:Kopalapillai v Minister for
Immigration and Multicultural Affairs(“*Kopalapillai’) (1998) 86 FCR 547 at 552, 559;
SZNNK v Minister for Immigration and Citizensh009] FCA 1386 at [20]. It is not for
this Court to reconsider the Tribunal's factualdings: NBKT v Minister for Immigration
and Multicultural Affairs[2006] FCAFC 195 at [81], 156 FCR 419 at 440 peuig J
(Gyles and Stone JJ agreeing). Jurisdictional ¢mag does not comprehend errors of fact as
to the merits of the case advanced before the faboor the weight attributed to evidence
going to the issues raised before the Tribumé&HI v Minister for Immigration and
Multicultural and Indigenous Affair$2004] FCAFC 10 at [10] per Gray, Tamberlin and
Lander JJ.

No jurisdictional error is exposed simply by reagd a claimant contending thait “
was open to the Triburiato have reached a different conclusion. It is@ymo part of the
function of either the Federal Magistrates Courttlus Court on appeal to consider the
factual merits of the decision of the Tribunilinister for Immigration and Ethnic Affairs v
Wu Shan Lian1996) 185 CLR 259 at 281 to 282.



13

14

15

-4 -

The Tribunal performs an inquisitorial functioMinister for Immigration and
Citizenship v SZIAJ2009] HCA 39, 259 ALR 429. French CJ, Gummow, HayBrennan,

Kiefel and Bell JJ there observed:

[18] It has been said in this Court on more thae ogcasion that proceedings before the
Tribunal are inquisitorial, rather than adversaitiatheir general character. There is no joinder
of issues as understood between parties to adiadrBfigation. The word “inquisitorial” has
been used to indicate that the Tribunal, whichexearcise all the powers and discretions of the
primary decision-maker, is not itself a contradidtothe cause of the applicant for review. Nor
does the primary decision-maker appear before titeufal as a contradictor. The relevant
ordinary meaning of “inquisitorial” is “having omxercising the function of an inquisitor”, that
is to say “one whose official duty it is to inquirexamine or investigate”. As applied to the
Tribunal “inquisitorial” does not carry that fulrdinary meaning. It merely delimits the nature
of the Tribunal’s functions. They are to be foundthie provisions of the Migration Act. The
core function, in the words of s 414 of the Acttas'review the decision” which is the subject
of a valid application made to the Tribunal unddig of the Act.

See alsoSZJBA v Minister for Immigration and Citizenshg®07] FCA 1592 at [57], 164
FCR 14 at 28 to 29 per Allsop J.

Notwithstanding this inquisitorial function, it wertheless remains the primary
responsibility of a claimant to present such evigeand to advance such submissions as are
considered relevant to the claims being madeebe v Commonweal{ti999) 197 CLR 510
at 576. Gummow and Hayne JJ thus observed thasit w

... for the applicant to advance whatever evidenceargument she wishes to advance in
support of her contention that she has a well-fedntkar of persecution for a Convention
reason. The tribunal must then decide whetherdlaah is made out.

See alsoSZJZS v Minister for Immigration and Citizens[2008] FCA 789 at [15] to [16],
102 ALD 318 at 321 to 322]Ift is for the applicant for a protection visa testablish the

claims that are made SZBEL v Minister for Immigration and Multiculturahd Indigenous
Affairs [2006] HCA 63 at [40], 228 CLR 152 at 164.

And an assessment of the claims advanced anaddhegdresented must necessarily be
undertaken in recognition of the difficulties camiting some claimants for refugee status:
Kopalapillai, supra. O’Connor, Branson and Marshall JJ thesemed at 558 to 559:

Whilst a decision maker concerned to evaluate thdikility of the testimony of a person who
claims to be a refugee in Australia will need tonsider, and in many cases consider
sympathetically, possible explanations for any yletathe making of claims, and for any
evidentiary inconsistencies, there is not a rulat ta decision maker may not reject an
applicant’s testimony on credibility grounds unlélssre are no possible explanations for the
delay or inconsistency ... Nor is there a rule thdeaision maker must hold a “positive state
of disbelief” before making an adverse credibifigsessment in a refugee case. ...
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But reservation is expressed as to whether treeeny ‘benefit of the doubtto be
applied in Tribunal hearing8ZNRZ v Minister for Immigration and Citizensf2010] FCA
107 at [19]. Reference was there made to the fatigwobservations of Beaumont J in
Randhawa v Minister for Immigration, Local Govermmhand Ethnic Affaird“Randhawd)
(1994) 52 FCR 437 at 451:

Proof of persecution in the context of an applmatfor refugee status is a matter of some
complexity. As A Grahl-Madsen has notéthe Status of Refugees in International Latw
pp 145-146), in the proof of refugeehood, a libattitude on the part of the decision-maker is
called for, since it is a well-known fact that argn who claims to be a refugee may have
difficulties in proving his allegations (cf Gaudrdnn Chan at 413); and it would go counter to
the principle of good faith in the interpretatiomdaapplication of treaties if a contracting state
“should place on a suppliant a burden of proof Wwhie, in the nature of things, could not
possibly cope with”. This should not, however, lIéadan uncritical acceptance of any and all
allegations made by suppliants”.

In discussing the burden of proof, tHandbook on Procedures and Criteria for Determining
Refugee Statufl979) published by the Office of the United NasdHigh Commissioner for
Refugees takes a similar position (at pp 47-4%hlgh limits on the use of the handbook in
the interpretation of the treaty were indicatedMigson CJ in Chan (at 392), the Chief Justice
went on to say (at 392) that he regarded the hasidbuoore as a practical guide for the use of
those who are required to determine whether oarperson is a refugee”.

In that context, the handbook states:
“(2) Benefit of the doubt

203. After the applicant has made a genuine effostibstantiate his story there may still

be a lack of evidence for some of his statemenssexplained above (paragraph 196), it
is hardly possible for a refugee to ‘prove’ evesytf his case and, indeed, if this were a
requirement the majority of refugees would not eeognized. It is therefore frequently

necessary to give the applicant the benefit offinabt.

204. The benefit of the doubt should, however, drdygiven when all available evidence

has been obtained and checked and when the exaiwipatisfied as to the applicant’s

general credibility. The applicant’s statements g coherent and plausible, and must

not run counter to generally known facts.”
Reference was there also made to views previouglyessed in this Court that the Tribunal
must be Sensitive to the difficulties often faced by appiits and should give the benefit of
the doubt to those who are generally credible, g unable to substantiate all of their
claims: SZLVZ v Minister for Immigration and CitizensHg008] FCA 1816 at [25] per
Middleton J. InGholami v Minister for Immigration and Multiculturdffairs [2001] FCA
1091 at [7], Tamberlin J referred Randhawaand ‘the liberal attitude concerning proof of
persecution in the context of an application forfugee status there espoused by

Beaumont J.
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Whatever the scope may be, however, as to bagéfit of the doulitit has little (if
any) role to play where claims have been rejectgonuthe basis of an assessment of a
claimant’s credibility. The Tribunal is either sdted as to a claimant’s credibility or not so
satisfied. If the Tribunal is not satisfied thatiohs to refugee status have been established, a
claimant is not entitled to have his claims accgsienply by reason of the fact that there is a
“possibility’ that the ‘tlaims are plausibleor because he should be givenleefiefit of the
doubt.

In the present proceeding, the reasons for decisidhe Tribunal dated 9 June 2009
record that it did not regard the now Appellant“aswitness of truth Findings as to
credibility, it has repeatedly been said, are fugdi of factpar excellenceentrusted to the
Tribunal alone to makeRe Minister for Immigration and Multicultural Affa; Ex parte
Durairajasingham[2000] HCA 1 at [67], 168 ALR 407 at 428ZLGP v Minister for
Immigration and Citizenshif2009] FCA 1470 at [34]. Reference was made inréasons of
the Tribunal to the Tribunal Member putting to thew Appellant the fact that the claims
made in his protection visa applicatioweére very different from his claims before the
Tribunal’. Reference was also made in those reasons toaimgeting versions of when he

moved from one district within India to another.oBle reasons thus state in part:

[72] | put to the applicant that he had told théb@inal that he left for District L in the mid

2000s, in his PVA he indicated that he moved tari2isL in a later year and in his Statutory

Declaration stated he moved to District L in afagtear still. He did not respond.
The Tribunal concluded that heréated his claims in order to obtain the visa duigind
the Tribunal Member referred tmther inconsistencies and implausibilities that foon my
view that the applicant is not a witness of tfutBix instances are thereafter set forth
detailing these ihconsistencies and implausibilitiesThe findings made by the Tribunal
were findings of fact open to it upon the evidendereover, the Appellant was unable to
identify those particular claims in respect to whibe Tribunal purportedlyehtertained the

possibility’ that they were plausiblé.

Notwithstanding the manner in which the Federabigtaate expressed at least some
of his reasons for decision, it is otherwise appétieat the Federal Magistrate gave attention
to the reasons and findings of the Tribunal andgiteeinds upon which the application was
sought to be advanced in that Court. No appellabter is discernible in his reasons for

decision.
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TheGround of Appeails without factual or legal merit.

Nor is there considered to be any real merit edbntention raised during the hearing
today that the Appellant has previously been piepdiby an inability to effectively present
his case. The reasons for decision of the Tribexglose a detailed consideration of the
claims advanced. Those reasons also expose adusdgeys as to credibility adequately

based upon such evidence as was then available.

There is no reason why the Appellant should noy gee costs of the First

Respondent.

After judgment was delivered, those appearingtlier Respondent Minister properly
suggested that an order then made should be vakibdn judgment was delivered an order
was made deferring theefitry’ of the Orders until 23 March 2010. The objectiwas to
extend to the Appellant an opportunity during whieh could have the reasons for decision
translated should he so wish. He would then beeplao a position whereby he could
effectively consider whether he wished to make@plieation to seek special leave to appeal.
In that regard, rule 41.02.1 of thiggh Court Rules 2004rovides as follows:

An application shall be filed within 28 days aftee judgment below was pronounced.

Power is conferred upon this Court to fix the dgten which an order is to take effect. Order

35 r 3 of the~ederal Court Rulethus provides as follows:

A judgment or order shall take effect on the datevhich it is pronounced or made, unless the

Court orders that it take effect at an earlieraded date.
Given the difficulties in both securing an interjgrein Australia for the Appellant, and the
difficulties experienced in translation during teeurse of the hearing, it is considered
appropriate to exercise the discretion conferre®by5 r 3 to provide that the Orders made
previously be pronouncedito take effect on 23 March 2010. Accordingly, €ré@ as made
previously has been varied. The making of such merp of course, says nothing as to
whether or not such an application should be madenathing as to prospects of success of

any application.
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ORDERS

The Orders of the Court are:

1. The appeal is dismissed.
2. The Appellant is to pay the costs of the Firssjpondent.
3. Orders 1 and 2 are to take effect as if pronedran 23 March 2010.

4, All references as to the identity of the Appellan the proceedings today are to be
deleted from any transcript of the proceeding imoadance with s 91X of the
Migration Act 1958 Cth).

| certify that the preceding twenty-four
(24) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice Flick.

Associate:

Dated: 10 March 2010



