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REPRESENTATION

The Applicant appeared in person

Solicitors for the Respondents: Mr G Johnson
DLA Phillips Fox

ORDERS

(1) A writ of certiorari shall issue quashing the demisof the Refugee
Review Tribunal made on 25 February 2010.

(2) A writ of mandamus shall issue requiring the Retugeview Tribunal
to rehear the review application before it accagdmlaw.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG605 of 2010

SZOGI
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”). The decision was made 85 February
2010. The Tribunal affirmed a decision of a detegaf the Minister
not to grant the applicant a protection visa.

2. The following statement of background facts is i from the
Minister’s submissions filed on 25 May 2010.

3. The applicant is a male citizen of Lebanon borddrbecember 1986.
He last arrived in Australia on 24 May 2009. Tipplecant applied for
a Protection (Class XA) visa on 24 August 2008he application was
refused on 25 November 2009.

! court book (CB) 1-29.
CB73.
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The applicant applied to the Tribunal for reviewtlod original decision
on 18 December 2009. The applicant gave oral eeeldefore the
Tribunal on 11 February 2010. The Tribunal handedrdits decision
on 25 February 2019.

The applicant's claims

5.

The applicant claimed to fear persecution for bemglicated in a
murder that took place during the course of a famispute in April
2008. He claimed that he was threatened with beitigd for
appearing as a witness in the trial of the accused.

At the Tribunal hearing, the applicant claimed ttiegt dispute between
the two branches of his family started because thgyported two

different political parties, Hariri and Al MaradaThere were long-
running tensions over the division and ownershi@@ficultural land.

The applicant also claimed that the other branchds&d his fiancée in
Australia, resulting in the termination of his eggeent.

The decision of the Tribunal

7.

The Tribunal found that the applicant was not aitile witness (at
[46]). The Tribunal found that the political difemces raised for the
first time at the hearing were fabricated, or 3&sip exaggerated, to
support the applicant's claims for protection @k]]. The Tribunal

also found the applicant's explanation for his geia lodging a

protection visa application and his lodgement @nday his visitor visa
expired lacked credibility (at [46]).

The Tribunal accepted that the applicant's immedi@mily and
another branch had a history of conflict and thapexson was
accidentally killed in a confrontation in April 2860 The Tribunal
found that it had no reason to doubt the authdwtafi the documents
presented by the applicant with respect to thisnclgat [47]). The
Tribunal accepted the applicant's account of thdroatation and the
court proceedings following, including that the kggnt gave evidence

3 CB 106.
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at court. The Tribunal accepted that the applicaals kept in
protective custody by the police for two months[{at]).

9. The Tribunal concluded that there may have beeiigaldifferences
between the branches of the applicant’s familyddtnot accept these
were the essential reason for the 2008 inciderf4{dj.

a) It found the applicant's account of being in hidafter June 2008
for almost a year before coming to Australia wasamvincing
and implausible, and inconsistent with his clairatthe came to
Australia to visit relatives (at [49]).

b) It rejected the applicant's claim that he was tiemeed with being
killed after he arrived in Australia. The Tribun&und it
implausible that the applicant was threatened awgar after the
incident, during which time he had not been hara@s0]).

10. The Tribunal found that the applicant would receieffective
protection in Lebanon from the police if he reqdirg (at [52]).
Accordingly, the Tribunal was not satisfied theraswa real chance of
persecution for a Convention reason if the apptieegre to return to
Lebanon (at [51]).

The application

11. The application filed on 19 March 2010 contains todowing
grounds:

1. The Refugee Review Tribunal (the Tribunal) igdomy
witnesses who accompanied me to the Tribunal hgannd
whose names were listed on the form call “Respdose
Hearing Invitation” and who told the Tribunal Ofic that
they wish to give evidence to support my claim.

2. The Tribunal misunderstood my well-founded fedr
persecution and made an error by concluding th&ave
not been seriously harmed fof@]onvention reason.

3. The Tribunal Member rejecting that | was in higliafter
June 2008 committed an error because she based her
decision on speculative assumption.
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4. The Tribunal acted contrary to the evidenceoteeit and
made a wrong finding that | will receive effectu®tection
from the Police in Lebanon.

5. | reserve my right to submit the transcript @hiwould
assist the Honourable Court to accept that the Umégd
failed to put important questions to me and my egges as
to the persecution in Lebanon in relation to theiae
incident which involves killing.

6. The Tribunal ignored the system of indirectersye in
Lebanon.

The evidence and submissions

12. | received as evidence the court book filed on 18ilA22010 and the
affidavits of the applicant (filed 19 March 2010)daMr Toufic Laba
Sarkis filed on 2 June 2010. Attached to Mr Laba&kis’ affidavit is a
transcript of the Tribunal hearing on 11 Februady@

13. | permitted the applicant to give additional oralidence in chief
concerning the Tribunal’'s hearing invitation, hikeged response to it
and his attendance at the Tribunal hearing withitvended witnesses.
| received as an exhibiwhat purports to be a Response to Hearing
Invitation signed by the applicant on 15 Januarg@®@@ominating as
witnesses Adel Kanj and Youssef Bayeh.

14. | also received as an exhmithe Tribunal’s hearing invitation dated
7 January 2010 and a bundle of other documentsreefdo as a
“health attachment number 001".

15. The Minister submits that (leaving aside groundh@pe of the other
grounds in the application have any substance.xplagmed to the
applicant at the hearing that | saw no merit inugds 2-6. The
hearing before me focussed on ground 1. The apylisubmits in
relation to that ground that the Tribunal commiti@durisdictional
error by failing to take evidence from his two noated witnesses.
The Minister makes three submissions in relatioth&b ground:

4 Exhibit AL.
® Exhibit A2.
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First, the Court should draw an inference on thelemce before
it that the applicant did not post to the RRT (aryane) a
completed Response to Information form (Response).foThis
inference, on its own, is sufficient for the Cotartfind the RRT
was not given notification of the applicant's wish® have
evidence taken from witnesses at the hearingolltivis that the
RRT was therefore not required to consider a regnes sent to
it.

Secondly, putting to one side the applicant's exade there is
irrefutable evidence that the RRT did not, in faeteive and was
not aware of the Response form. The RRT was thereft

'notified’ in any sense contemplated by s 426(2).

Thirdly, if the Court accepts the RRT failed to sider s 426(3),
which the first respondent does not concede, tipdiagnt should
nevertheless be denied relief.

Consideration

16. The applicant contends that he received the heamvitation sent to
him and that he responded to it in the form ofdbeument tendered as
exhibit A1l. The applicant gave evidence that altflo he was
uncertain when he sent the form back to the Trihuhavas probably
within a week of receiving it. He said that on ttey of the hearing he
went to the Tribunal premises with his two witness¢ 10.00am and
he was later taken into the hearing room and hisesses were asked
to wait outside. The hearing proceeded and heigedvhis evidence
to the Tribunal. The applicant said that he hasia®d that as he had
nominated two witnesses, the Tribunal would takdence from them
after it had finished taking evidence from him. wviéwer, when the
Tribunal had finished with him, the presiding memlosed the
hearing. He did not think it appropriate to drate tpresiding
member’s attention to the presence of his two \gges because he
assumed that the Tribunal would decide who to &keence from.
Neither he nor his witnesses had informed the Thabofficer who met
them outside the hearing room that the three aihtiashed to give
evidence as the applicant did not think it necgss$eaving returned the
Response to Hearing Invitation form.

17. In cross-examination, the applicant resisted astagdon the credibility
of his evidence.
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18.

19.

It appears that a mistake was made which is refteoh the Tribunal's
file. The hearing invitation to the applicant dmetTribunal's file
appears at CB 92 and 93. It was sent by registgostion 7 January
2010 and bears a registered post receipt numberdF525012. The
next two pages in the court book (pages 94 andf5a photocopy of
the two sides of an envelope bearing a return nolesestamp and the
registered post sticker number 59929651010. P#&gef%he court
book is a no reply checklist completed by an offioé the Tribunal
stating that the Tribunal had not received a respaiw the hearing
invitation. Page 97 of the court book is the Tnhuhearing record
which discloses that the interpreter arrived aDZ8m on 11 February
2010 and that the hearing commenced at 10.44ame Hhdaring
concluded at 12.19pn

The presiding member mistakenly thought that tharihg invitation
had been returned unclaimed to the Tribunal. ™as incorrect
because the hearing invitation and the enveloper lubterent
registered post receipt numbers. The envelopeodeped at CB 94
and 95 appears to relate to the Tribunal's ackndgdenent letter dated
18 December 2009 It is unclear when the Tribunal sent the appiica
the health check documents comprised in exhibitbd2 | accept the
applicant’'s evidence that he received the heanmgation sent to him.
The transcript of the Tribunal hearing contains tf@lowing
exchang&

Member: Do you know your invitation got sent retn, | wasn't
sure you were coming today because this got retusaging you
were unknown at that address.

Applicant: No | received this letter and | hadgo and collect it
from the post office in Auburn.

Member: Oh they sent it back to us. | don't knaly.

Applicant: We usually get the letters at our hcaderess but we
received a card in the mail and then we had to go eollect this
letter from the post office.

®CcB 98.
"CBO91.

8 T3 at about point 7.
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20.

21.

22.

23.

Member: | see there was a bit of a mix up the3e.you were still
living with your aunty there, is that right?

Applicant: Yes.
The hearing then proceeded.

The presiding member was mistaken in thinking ttte hearing
invitation had been returned unclaimed. There m@hing before the
Tribunal to suggest that the applicant was unknaivhis nominated
address. The return to sender stamp on the erevstaped simply that
the letter was unclaimed. Nevertheless, the pregidhember was
concerned that the applicant’s address might naidoairate. At T21
the following exchange occurred between the pregidnember and
the applicant:

Member: OK so what I’'m going to do is to think abwhat you
have said today and as soon as | make a decisidmngchwi
would’ve thought would be in the next two to thweseks, | will
then write to you at that address, 18...

Applicant: 17[Street]

Member: 17, yes. I'm a bit concerned that themt ghis last
thing back, though.

Applicant: Thank you.

Member: And you said they just left you a card gaod went to
the post office and got your invitation, is thaght?

Applicant: Yes, then we went and collected thieddtom the
post office.

Member: OK. All right. Thank you very much fongng in, Mr
[Applicant].

Applicant: Thank you.

It appears that, even at that stage, the presiti@gber was doubtful
that the applicant had in fact received the heanmtation sent to
him.

The applicant gave oral evidence that he compléiedResponse to
Hearing Invitation form comprising exhibit A1 andturned it to the
Tribunal. He was uncertain how he addressed thel@pe containing
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the form but there is no reason to think that h@ #ee response to an
address different to one of the two set out inttearing invitation. It
was suggested to the applicant in cross-examinahianhis evidence
concerning his response to the hearing invitati@s wntrue but the
applicant was unshaken. | found the applicantet@ lcredible witness.
| accept his evidence. He was also truthful to Wrdounal in
explaining how he collected the hearing invitatfoom the post office
(it being sent by registered post).

24. If the Tribunal received the Response to Hearingtation, it would
have been put on notice that the applicant wishedTtibunal to take
evidence from his two nominated witnesses. Therm@niissue of fact
whether the Tribunal was so on notice. If the Oinidl was on notice,
then its discretion, pursuant to s.426(3) of Migration Act 1958 Cth)
(“the Migration Act”) was enlivened. Section 42@pides:

(1) In the notice under section 425A, the Tridumast notify
the applicant:

(@) that he or she is invited to appear before Thibunal
to give evidence; and

(b) of the effect of subsection (2) of this secti

(2) The applicant may, within 7 days after bengified under
subsection (1), give the Tribunal written noticeattlthe
applicant wants the Tribunal to obtain oral eviderfoom a
person or persons named in the notice.

(3) If the Tribunal is notified by an applicanbder subsection
(2), the Tribunal must have regard to the applitamtishes
but is not required to obtain evidence (orally dherwise)
from a person named in the applicant's notice.

25. It was assumed in argument that the Tribunal caedplvith s.426(1).
The applicant was unsure when he responded toeifenig invitation.
Ultimately, he said that the response form wouldehlbeen sent to the
Tribunal no more than a week after he signed it.other words, he
said that it was returned no later than 22 Jan@adp. It is unclear
when the applicant was actually notified for thegmses of s.426(1).
However, as the invitation was clearly posted odaiuary 2010, the

® GPO Box 1333 Sydney or Level 11, 83 Clarence Stf&elney.
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applicant is taken to have received it seven wgrkiays after the date
of the documen®, that is, on 18 January 2010. It would followtttiee
last date on which the applicant could give notaé¢he Tribunal, for
the purposes of s.426(2) was 25 January 2010. ileebe applicant’'s
initial uncertainty, | have no reason to disbeliéng ultimate evidence
that he returned the Response to Hearing Invitatiorlater than 22
January 2010. | find that the applicant responttedhe Tribunal's
hearing invitation by posting the response fornth® Tribunal on or
before 22 January 2010.

26. The Minister contends that notification requiresuat receipt of the
document under ss.426(2) and (3). The Ministeteroas that there is
no evidence of receipt of the document by the Trébugiven the
absence of a completed form in the court book, #rad there is
evidence it was not received in the form of theresponse checklist.
The Minister submits:

It is submitted that there can be no failure on plaet of the RRT
to consider the applicant's expressed desire fodemce to be
taken from nominated witnesses if the RRT is natenaavare of
the applicant's wishes.

» Section 426(2) requires an applicant to 'give thédunal
written notice' of his wishes that oral evidence di#ained
from nominated persons. Such notice must be given i
accordance with subsection (2) (in other wordshimit7 days
of being notified of the hearing invitation). Sabson 426(2)
does not, it is submitted, simply require the aggpii to 'give’
or 'send' a written notice.

« Section 426(3) is unlike other provisions in the*Aevhich
impose requirements for the giving of documents. edch
such instance, the requirement for the RRT to ginetice, a
written statement, or an invitation, is subject $pecific
methods of 'giving' that are prescribed in the Actd, in each
instance mentioned above, is subject to a presdrdeeming
provision for receipt of the notice or invitation.

% see 5.441C(4).

1 For instance, see s.66(1), which requires notificeof an applicant, by the Department 'in the
prescribed way'; s.430A, which requires the RRMdtfy the applicant of a decision on a review
(other than an oral decision) by giving the appitca copy of the written statement by one of the
methods specified in section 441A; s.424, whichuireg that an invitation be 'given to a personbhg

of the methods specified in s.441A' or 'by a methabcribed' for persons in immigration detention;
and s.425A, which requires that the RRT 'must ghe'applicant a notice 'by a method prescribed for
the purposes of giving documents to such a person'.
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* However, s 426 does not prescribe methods by waicth
applicant is to give to the RRT notice of a desoehave
witnesses be called to give evidence at a hearargthe
purposes of ss 426(2) and 426(3). Neither does Abie
provide for any deeming provision with respect toatice
sent under s 426(2).

If the legislature had intended that s 426(2) badresubject to a
deeming provision for the receipt of notices ssuth a provision
would have and could have easily been explicitjuiied in the
Act. In the absence of a prescribed deeming pmvjitghe Court
should interpret 'notify’ as that word appears i%26(3) of the
Act in accordance with the word's ordinary meaning.

The Macquarie Dictionary defines 'notified' as: Th give notice
to, or inform, of something. 2. To make known; gnfermation

of...”. It is submitted that the word 'notify’, the context of ss
426(2) and 426(3), implies that the intended resmpiof the
information is made known of the information.

» If the legislation does not ‘deem' a notice to hbheen given
under s 426(2), the Court should not interpret $(82 by
giving the term 'notified' a meaning other thanntgural and
ordinary meaning.

* An analogous approach was taken by Weinberg Salomon
v Minister for Immigration & Multicultural Affairs[2000]
FCA 912, where his Honour found, dealing with tleemt
'notified' as that term appeared elsewhere in tioe?Athat:
‘There is authority for the proposition that an &pant is
relevantly "notified" of a decision of the Triburrajecting his
application whenhe learns of the decision, albeit without
having yet been provided with the reasons.’

* In the first respondent's submission, notificatifor the
purposes of s 426(3) requirastual receipby the RRT of the
notice purportedly sent. It would otherwise be mgous
and absurd to require the RRT to consider the eserof its
discretionary power to hear from witnesses nomitdig an
applicant, where the RRT in fact was not made awseany
such witnesses had been nominated, or made awateeof
identities. In these circumstances, for examgie, RRT is
unable to turn its mind to whether it is appropedb receive
the witness(es) evidence, having regard to varfaa®ors like

2 His Honour was considering the meaning of the woatified' as it appeared in a now repealed
version of s 478 of the Act.
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27.

28.

relevance and probative value (skBnister for Immigration
& Multicultural and Indiegnous Affairs v Maltsi2005) 88
ALD 304).

* Itis noted that s 29 of th&cts Interpretation Act 190{Cth)
does not apply in this case, as it relates to cnstances
where an Act 'authorizes or requires any documento¢
served by post'. There is no such requirement traisation
in the terms of s 426(2). A notice under s 426@)la;, in
theory, be given to the RRT by means of fax, eondiland
delivery.

* It is further submitted that s 160 of tl#&vidence Act 1995
(Cth) does not apply here, as although that Acaldisthes a
rebuttable presumption of receipt with respect ¢otspostal
articles, s 426(3), as discussed above, specificatijuires the
giving 'of notice' and requires that the RRT istifned'. It is
not sufficient that the Court form the opinion thlagé RRT is
taken to have been aware of the Response fornshould
have known' of the existence of the Response form.

| accept that s.29 of thacts Interpretation Act 190{Cth) does not
apply but | have difficulty with some of the Mingsts other
submissions. It would seem incongruous for Pariainio establish a
regime of deemed receipt in respect of documemistseapplicants but
to relieve the Tribunal from any obligation to dedth responses to
documents sent to applicants unless applicantsdcpubve actual
receipt of the response by the Tribunal. The Fsd@ourt has been
concerned for over a decade that the seven day limé for a
response fixed by s.426(2) should not be artifigiahortened: see for
example the observations of Burchett Bwok Rye Son v Minister for
Immigration(1999) 86 FCR 584 at [9]-[10] and the decision @fyHJ
in Uddin v Minister for Immigratior§1999) 165 ALR 243.

In my view, the interpretation of s.426(2) argued by the Minister
would give rise to the same kind of problem exdedaby Burchett J in
Sook In other words, if an applicant is required ts@re, in order to
comply with s.426(2) that his response reachesTiilunal within
seven days of the day when he is deemed to hawaveekc the
Tribunal’'s hearing invitation, the opportunity t@minate witnesses
may be stripped of any substance.Xlang Sheng Li v Refugee Review
Tribunal (1996) 45 ALD 193 Sackville J at 201 put to oneesttle
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29.

30.

31.

guestion of whether the seven day period in s.426€ars on despatch
of a response or the receipt of it.

Section 426 has its origins in s.166DC of teration Reform Act
1992 (Cth). The explanatory memorandum for the Billtesta in
relation to the section:

Subsection (1) and (2) provide that where themeageview “on

the papers”, the RRT must notify the applicant thator she is
entitled to appear before the Tribunal to give evide and that he
or she is entitled to inform the Tribunal within days of

notification of persons from whom he or she wamesTribunal to

obtain oral evidence. Subsection (3) provides tiaite the RRT
must have regard to the applicant’s wishes it i$ rguired to

obtain the evidence requested by the applicant.

| accept that the words “give” and “notified” in.486(2) and (3)
should be given their ordinary and natural meaninigaccept the
Minister’s submissions concerning the meaning datifred”. “Give”
means, relevantly, to “furnish” or “provid€” It connotes despatch,
but not necessarily receipt. If Parliament had mhégive” to mean
“notify” in s.426(2) it would have used that termin my view, the
difference in language between ss.426(2) and (3)eigerate and
substantive. Section 426(2) requires despatch ofsponse by an
applicant within seven days of being notified parsiuto s426(1).
Section 426(3) imposes a duty on the Tribunal toswter a response
sent within that period if the Tribunal receives ifThe apparently
legislative intention was to allow a period of sevedays after an
applicant is taken to have received a hearingatiom to respond with
notice of additional witnesses. It was not in mgw Parliament’s
intention that the notice must be received by thbuhal within that
period of seven days.

Accepting the Minister’'s argument as to the intetation of the word
“notified” in s.426(3) the receipt or non-receipt the Response to
Hearing Invitation by the Tribunal is a questionfatt to be answered
by reference to the available evidence. It isrplaom the Tribunal
transcript that the presiding member was unawarth@fResponse to
Hearing Invitation. It does not follow that theilunal as a body was

¥ The Macquarie Dictionary3® edition
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32.

33.

SZOGI v Minister for Immigration & Anor [2010] FMCA&90

unaware of it. The no response checklist appeaingB 96 suggests
that the Tribunal was unaware of the applicantgpomse but it is not
conclusive. The checklist is coloured by the clrierror that was
made with the envelope reproduced at CB 94 and ®% the
surrounding circumstances.

The no response checklist at CB 96 was completeti feebruary 2010
on the assumption that a response was due by 2813a2010. |

accept from that evidence that the Tribunal had maeived the
applicant's Response to Hearing Invitation by 25uday 2010, but, as
| have already found, that was the last day on wiiotice had to be
given — it was not the last day on which noticelddae received. If
the applicant’s response was received later itossiple that the no
response checklist was completed in ignorance of it

Because the receipt or non receipt of the Respdoaséiearing
Invitation by the Tribunal is a matter of evidentlee Evidence Act
1995 (Cth) (“the Evidence Act”) is relevant. Section01®f the
Evidence Act provides:

(1) It is presumed (unless evidence sufficientraise doubt
about the presumption is adduced) that a postatlaersent
by prepaid post addressed to a person at a spdditeress
in Australia or in an external Territory was recet/ at that
address on the fourth working day after having beested.

(2) This section does not apply if:
(@) the proceeding relates to a contract; and

(b) all the parties to the proceeding are partites the
contract; and

(c) subsection (1) is inconsistent with a term thé
contract.

(3) Inthis section:
"working day" means a day that is not:
(a) a Saturday or a Sunday; or

(b) a public holiday or a bank holiday in the péato
which the postal article was addressed.
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Note: Section 182 gives this section a wider aalon in
relation to postal articles sent by a Commonweatjency.

34. | accept that s.160 does not apply in respect ef régime in the
Migration Act concerning the deemed receipt of espondence sent
by post®. However, | also accept the Minister’'s submissiioat that
regime does not apply in relation to ss.426(2) @yand | find that the
presumption in s.160 is available. The Ministes Failed to rebut that
presumption. | find that the Response to Hearingtation was
received by the Tribunal on 29 January 2010 (adtkawing for the
weekend and the Australia Day holiday).

35. | find that a clerical error was made in the filiafjthe envelope at CB
94 in the mistaken belief that the hearing invitathad been returned
to the Tribunal. It is more likely than not thétat mistake having
been made, an officer of the Tribunal did not lithle Response to
Hearing Invitation with the applicant’s file becauthe file appeared to
show that the hearing invitation had been retunmsdaimed, and a no
response checklist had been completed.

36. The Minister does not submit that where the disanetinder s.426(3)
is enlivened following notification under s.426(2) failure by the
Tribunal to have regard to the applicant’s wislserat a jurisdictional
error. The Minister concedes that the Tribunal tmhesve regard to
notification that an applicant wants to obtain oeamidence from a
person (seaMinister for Immigration v Katisaf2005] FCA 1908 at
[37])*°>. The use of the imperative word “must” and theviobs
significance of the consideration of whether toeree evidence from
witnesses offered in support of an application $eae to the view that
a breach of s.426(3) is a jurisdictional error.

37. Even if | were wrong in my interpretation of s.42b@nd the duty
imposed by s.426(3) was not enlivened, because agh@icant’s
response was received after 25 January 2010, imieny the Tribunal
still had an obligation to consider the applicanttsquest to call
witnesses because the Tribunal had notice of thaest during the

14 SZMBF v Minister for Immigratiof2005] FCA 1427 at [8]

!% Reliance was placed on the decision of the Fullr€ia Minister for Immigration v Maltsirf2005)

88 ALD 304, relating to the identical requirementtbe MRT found in s 361(3). The Court found a
breach of 361 which was inextricably linked witbr@ach of procedural fairness prior to the enactmen
of s 357A (s 422B for the RRT).
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course of the review process. In my view, a rdfasdailure by the
Tribunal to consider a request by an applicantter Tribunal to take
evidence from witnesses who are conveniently avi@land who may
be able to assist in corroborating the applicacitsms would subvert
the review process and constitute a breach of sodabe Migration
Act: seeUddinat [22].

38. Finally, the Minister submits that even if the Tmal fell into
jurisdictional error, relief should be refused imetexercise of the
Court’s discretion. The Minister makes the follagisubmissions:

... [E]Jlven when a breach of 'inviolable limitations or tramts'
are involved, as the High Court Minister for Immigration and
Citizenship SZ1Z20(2009) 238 CLR 627 found at [36], it remains
incumbent on the applicant to establish some imgasiccasioned
by the alleged breach

Notwithstanding the detailed prescription of thegimee

under Divs 4 and 7A and the use of imperative lagguit
was an error to conclude that the provisions ¢f4s and
441A are inviolable restraints conditioning the blmal's
jurisdiction to conduct and decide a review. Thane

procedural steps that are designed to ensure rireg@icant
for review is enabled to properly advance his ardase at
the hearing; a failure to comply with them will tecp

consideration of whether in the events that occurle
applicant was denied natural justice. There wadaroal of
natural justice in this case.

If the Court finds that the RRT failed to turn itend to 'the
applicant's wishes' contrary to s 426(3), and thath a failure
constituted error going to the exercise of the RRitisdiction,
the Minster submits that the Court should refusiefreo the
applicant in the exercise of its discretith.

* Even had the RRT considered whether to take ewedizom
the applicant's nominated witnesses (which is aickdg
impossibility as the RRT was not in possession hef t
Response form), there is no evidence before thet @it the
two proposed witnesses could have said anythingdoRRT
which might have bore an influence on the RRTtirfs, or
affected the outcome of the review. It is for tippli@ant to

18 See alsavinister for Immigration v SZMTR009) 180 FCR 586.
" Re Refugee Tribunal; Ex parte A42000] HCA 57; (2000) 204 CLR 88ZBYR v Minister for
Immigration[2007] HCA 26; (2007) 235 ALR 609.
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prove, and not for the first respondent to disprotheat the

evidence that could have been given by the witsessght

have affected the outcom®AQS v Minister for Immigration
& Multicultural & Indigenous Affairs(2003) 77 ALD 424 per
Hill J at [28] to [31].®

The basis of the RRT's decision was that the edesisibed by
the applicant as being the cause of his well-fodndear of
Convention-related persecution were not, in facgngntion-
related!*The only aspects of the applicant's account whigh t
RRT did not accept was the applicant's explanatanwhy he
was not tracked down by members of his family, lzarthed, in
the year leading up to his departure from Lebar{d®].

Critically, there was no suggestion by the applicaefore the
RRT that anyone could have verified that he wasfiact, ‘in
hiding' for the year leading up to his departureef@e the Court,
in his evidence, the applicant disclosed that ohki® withesses,
nominated on the Response form, could have giveleree to
the RRT concerning the incident. The applicant,satdp 16 of
the transcript: 'one of the young men have weriteébanon and
witness the incident and saw that people there-drevas asked
for - or people were asking for me.'

» ltis not at all clear that this witness would haveen able to
assist the RRT in determining whether the applicaas in
hiding during the year before the applicant leftbheon. The
applicant did not give any evidence about what dtileer
nominated witness might have told the RRT.

There is no basis upon which the Court could besBad that
further witness evidence given at the hearing coblave
influenced the RRT's firm opinion that the applitaclaims, the
critical aspects of which the RRT wholly accepdhave taken
place, were centred upon Convention-relation pargen. In
those circumstances, it would be futile for the €oo remit the
matter to the RRT for considerati6hThe RRT's discrete finding

18 Justice Hill's comments at [28] to [31] ultimatelig not prevent his Honour from finding that the
RRT had failed to conduct a review, owing to a namiif other deficiencies on the part of the RRT:
[65]-[66].

¥ The Tribunal made this finding, at [47]-[48], déemccepting, as questions of fact, that the
applicant's family was feuding, and that in 2008jrecident occurred during which his cousin wastsho
and killed, where the applicant was supposed byesmembers of the family to have been responsible.
The RRT further accepted that the applicant haglsoprotection from the police, and was held in
protective custody for two months.

2 Commonwealth Court of Conciliation and ArbitratidBix parte Ozone Theatres (Aust) (1949) 78
CLR 389 at 400.
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that the applicant would have the benefit of stptetection,
fortifies this submission.

Further and alternatively, the applicant's condumtfore this
Court is inconsistent with his failure before thBR'Rto alert it to
the existence of his withnesses and his desire fortake evidence
from them. This conduct disentitles the applidamin the relief
now sought: seeSZGME v Minister for Immigration and
Citizenship(2008) 168 FCR 487; (2008) 247 ALR 467 at [51]-
[52]; [98]-[99]; Toia v Minister for Immigration and
Citizenship(2009) 177 FCR 12%.

As the Full Federal Court recently found iNlinister for
Immigration and Citizenship v SZNVW[2010] FCAFC 41 at
[87], the RRT has not committed a legal error incamstances
where the applicant should have (but did not) pnéskehis case
at its highest at the hearing by requesting that Wwithesses be
heard, or presenting other evidence:

That being so, | do not think it can be said thia¢ t
Tribunal's review function was stultified or fruated. The
respondent suffered the misfortune of not runnirgydase
as well as he might have. Regrettably though thétame
might appear to be, this Court is bound to conclinde "a
person whose conduct before an administrative nabtias
been affected, to the detriment of that personbag or
negligent advice or some other mishap should ndidzed
to complain that the detriment vitiates the decismade":
SZFDE at 207 [53] per the Court. Whatever disquiet one
may feel about the Tribunal’'s reasons, now to pereview
effectively for an error in presentation would loecteate a
most unwholesome precedent.

39. | do not accept that relief should be refused ie #xercise of
discretion. First, | am unable to rule out the goloidity that one or
other of the two witnesses the applicant wisheglite evidence on his
behalf may have had some bearing on the Tribuaakgssment of the
credibility of the applicant’'s claims that his pleims had a political
nexus and that he was “in hiding” for the year befbis departure
from Lebanon. Their evidence may not have assistecpplicant but
| cannot assume that they would not have assisted h cannot
speculate about what the witnesses might have said.

L Regarding whether appellant was entitled to ade@nposition which was the opposite to the
position taken before the Administrative Appeali#iinal, see paragraphs [4] and [49]-[59] and the
authorities there cited
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40. Secondly, on the basis of my factual findings, &pplicant has not
acted inconsistently. The applicant alerted theuFal to the existence
of his witnesses and his desire for it to take enak from them by
completing the Response to Hearing Invitation fand sending it
back to the Tribunal. It then became the Tribundlity to consider
that request. It was not up to the applicant @adto the Tribunal’s
attention that request. The applicant was nohtmnkthat his Response
to Hearing Invitation form had somehow been misptac The
applicant gave evidence that he did not think is \wes place to tell the
Tribunal member who she should be taking evidenma.f Applicants
dealing with authority figures may understandabéy reticent about
reminding the presiding member of matters fallinghim his or her
discretion. This is not simply a matter of the laggmt potentially
being able to put forward a better case. It isi@stjon of the hearing
process being subverted by the failure of the Trébwio have regard to
the applicant’s wishes concerning his witnesses.

41. Thirdly, there is a general concern in my mind thla¢ hearing
opportunity afforded the applicant was stultifie¢g bthe presiding
member’s misunderstanding of what had occurreds dpparent from
the transcript that the presiding member was nqgbeeting the
applicant to attend and was suspicious about bisttattendance and
the accuracy of his address, because she heldithaken belief that
the hearing invitation had been returned to théuiral. That may
have impacted upon her consideration of the apmgfEaclaims.
Further, the hearing was not a particularly long ¢about 90 minutes)
and, given that the applicant was not expectedpthsiding member
may not have been well prepared for the hearinige Tribunal found
that the applicant’s claims were “seriously lackingcredibility, most
crucially in relation to his claim of fearing pecsgion for a
Convention reasof®. The Tribunal was concerned that the applicant
had made a political claim for the first time a¢ ffribunal hearing but
the Tribunal was unaware that the applicant had reckived the
Tribunal’'s acknowledgement of his application whathjoined him to
provide material or written arguments to consideseon as possilife

?2146] of the Tribunal’s reasons, CB 116.
2 CB91.
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42.

43.

44.

This combination of factors leads me to the viewattkthere was
unfairness as a result of the mistake made by tibaral.

Neither do | accept that the Tribunal decision epasately and
independently supported by the Tribunal's view te#ective State
protection was available to the applicant in Lelmand@ hat issue was
only very lightly traversed at the Tribunal hearingd it does not
appear that the Tribunal had regard to any counfigrmation about
the effectiveness of the police in Lebanon.

Accordingly, the applicant should receive relief time form of the
constitutional writs of certiorari and mandamuswill so order.

| will hear the parties as to costs.

| certify that the preceding forty-four (44) paragraphs are a true copy of
the reasons for judgment of Driver FM

Associate:

Date: 30 June 2010
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