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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Malaysd formerly resident in Malaysia,
arrived in Australia in 2006 and applied to the Bement of Immigration and Multicultural
Affairs for a Protection (Class XA) visa after larival. The delegate decided to refuse to
grant the visa on a specified date in late 2006rentidied the applicant of the decision and
her review rights by letter dated and posted ohghme date.

The delegate refused the visa application as thkcapt is not a persaim whom Australia
has protection obligations under the Refugees Guiore

The applicant applied to the Tribunal in late 28@6review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citizeAustralia to whom the Minister is satisfied
Australia has protection obligations under the ge&ts Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘Red&ggProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeeks1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of Scleel8uo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225IIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthe&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisaorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal in late 200§ive evidence and present
arguments. The Tribunal was assisted by an intexpre

Protection Visa Application:

In her protection visa application the applicaatest she was born in the 1960’s in state A,
Malaysia. She states her ethnicity is Tamil andrékgion Hindu. She states that she speaks
several languages. She arrived in Australia in 20id6 on a legally issued passport in her
own name. She arrived in Australia on a visit@avi She applied for a protection visa
several days later. In her protection visa appboashe claimed she has had several years
education and gained a qualification in the |at8Ql®. She worked prior to this for
approximately six months in private business. Bgithe following year she studied a
course. From January of the following year foreaqd of a few years she worked, and from
that time until her departure she was self emplagddalaysia. Her mother and siblings
reside in Malaysia. In her protection visa apglaashe states that from the year of her birth
to mid 2005 she resided in State A, Malaysia. Fnoich 2005 to mid 2006 she resided at a
specified location in State A, City J, Malaysia.

In a Statutory Declaration accompanying her pratactisa application, she states that she
left Malaysia because she was in a relationship wiMalay Muslim, which had brought her
into conflict with the Malaysian authorities. S$tates her family and her boyfriend’s family
objected to their relationship and her boyfrienuisents have reported the relationship to the
police.

She met her boyfriend several years ago and thegnbe good friends. They began the
relationship some time later. He works at spdrtb.c Some time ago she moved in with him
and they would like to get married. Most of th@ioblems started in early 2006.

In early 2006, her boyfriend’s parents along witho tslamic Sharia police and a government
policeman came to her mother’s house and threatesrechother, asking for the applicant’s
whereabouts.

Some time prior to this his parents told her thet should leave their son alone and to forget
about him. They also told her she could not bé& Wwiim unless she converted to Islam. She
was threatened they would inform the police who Mdake her into custody and she would
be placed behind bars. She states they cannoy onadler Malaysian Sharia law because she
is Hindu and he is Muslim. She stated that if an@o marries a Muslim without converting



to Islam the police will come and take her intotody under Sharia law and she would be
jailed.

The applicant stated that she has been living hegetith her boyfriend for a significant
period and people have assumed that they haveualsekationship, which is very serious
under Sharia law. The consequences of living satmeone include imprisonment, lashing
and execution. Her boyfriend’s parents expecthleawill marry a Malay Muslim girl. They
are angry at her for stopping him from doing thi$hey reported them to the authorities.

Initially they kept their relationship a secrett ibbecame harder as time progressed. They
do go out in public together. Other Muslims caeniify he is an original Malay Muslim,
because he was born a Muslim, and that she iscaanimlindu. If she had been an Indian
Muslim her dress and code would have been differ#ns obvious she is an Indian Hindu.

Her parents believed that she was living with adienfriend that was closer to her
workplace. Her boyfriend’s parents lived a sigrafit distance away from his apartment. It
was her boyfriend’s family friend who found out yh&ere living together and he told her
boyfriend’s parents. Her boyfriend’s parents wiereéous and reported them to the police in
early 2006.

In early 2006 her boyfriend’s parents and two ntemfthe government Islamic department
came to visit her boyfriend’s house. The Islam&nnand his parents told the applicant that
she could no longer live with her boyfriend withdating married and she could only marry
him if she converted to Islam. They threatenedpmrt her to the police if they continued
living together.

Her boyfriend’s parents along with two Islamic Saaolice and one government policeman
came to see her mother, looking for her. Her nraibid her that these people were harsh
and that they told her that they wanted to takeagsi@icant to the police station because she
was living with a Malay Muslim and they were unniealt Her mother was frightened and
upset.

Shortly after her mother called her and told hdetwe Malaysia. Her boyfriend also said to
avoid problems she should leave Malaysia. Bottbbgfriend and her mother told her that
her boyfriend’s family and the two men have lodge@port against her to the police. After
the report was lodged, his parents, a governmditigpoan and two Sharia police came to
her mother’s house. At that time she was livinthviner boyfriend. Her mother phoned her
immediately after the incident and told her sheusthgo away.

The same night she left his place and stayed witielad who was a long drive away. She
stayed with her friend for several days while strarged to get out of Malaysia. She had no
problems leaving Malaysia because she took heppéassnd made preparations without
anyone knowing.

She fears returning to Malaysia because she faara/dl be put into jail. She has to convert
to Islam or else not be with her boyfriend. Shedared of the government. Her mother told
her that the police promised that she would beross trouble if she returns. She does not
want to be a Muslim because she has a strongifaliimduism and goes regularly to the
Hindu temple. If she converted to Islam she cawtlattend or participate at her mother’s



funeral, which would be a traditional Hindu ceremorshe states there is an Islamic law
saying that she can’t even go near her mother'y bdan she dies since she is a Hindu.
They cannot relocate within Malaysia because hgfriemd may have trouble finding a job
anywhere else and they still won’t be able to berimé under the Malaysian Sharia law.

The Review Application:
The applicant lodged an application for review wiftb Tribunal in late 2006.
The Hearing:

The applicant reiterated details of her name, datkeplace of birth. She started working full-
time in Australia recently in hospitality. She hasfamily in Australia. Her mother, siblings
and other family members live in Malaysia. Hematfty is Tamil and her religion is Hindu.
She entered Australia on a legally issued pasapber own name. The applicant stated that
she had previously travelled to Country S for adayl. She states this was several years ago.
She completed a significant portion of high scherad also gained a qualification and has
worked in a specified industry for many years. Staged that she lived with her mother at

the one address from the time of her birth untiewkhe left to come to Australia.

The applicant claimed that she left Malaysia beeal® had a lot of problems essentially
due to religious differences with her boyfriencheSaid that his family were not agreeable to
the alliance. Neither was her family. They wereers and there were a lot of problems and
the police got involved. He is a Malay Muslim &t is Hindu by religion. His family
insisted that she convert to Islam and she refufezhe were forced to convert it would be
the end of things because she would not be alddead Hindu temples or visit her people.
She stated that she met him several years age. s&th that for some time they were friends
and she lived with him for a period.

The Tribunal put to her that when it asked her alatiihe addresses she lived at in Malaysia
she stated that she only lived at the one addrigesher mother from the time of her birth

until she left to come to Australia. She repliedttwhen she was asked about the addresses
she gave her family address because that's whahehght she was being asked.

The applicant stated that from early 2005 until lgffiieto come to Australia she was living at

a specified location. The Tribunal asked her twvle the specific address. She said she
does not write to her boyfriend and did not rementbe address. It was put to her that if she
had lived there for the period that she did susbly would be able to remember the address,
as she had written a specific address in the grotecisa application. She stated that it has
been a long time since she left the place and ahieat remember. She could only remember
the name of the specified location.

The applicant said she met her boyfriend when led ts come to her workplace and was a
regular customer. He lived several minutes awelyey became friendly and a relationship
developed. He worked at a specified sports clublead been there for several years. He
used to come to her workplace and help her wittbtleness. He did a lot of things in a
supportive way. He used to explain about pamplaletsthings and he was a loving, friendly
guy. They did not go out much and kept their reteghip secret. They used to meet in the
workplace at about 7 p.m. and he helped her. Siseasked what type of help he provided.
She states that it if she had any hassles at weowkduld comfort her and be supportive.



They did not meet every evening. If either wasytthey did not meet. They usually met
frequently.

The applicant was asked whether she has had amgctevith him since she came to
Australia. She said that they usually telephoreeranre often SMS each other. She
telephones and sends SMS messages to him. Hedbesg her often. More often he
SMS'’s to her mobile. Once every few days he v@tidan SMS. Occasionally he will write
as well. She will send him an SMS every few daghe telephones him once a week and last
rang him two days ago. She claimed that he senib letters, one when she first came to
Australia and one last week. She did not bringekters with her to the hearing. The
applicant was asked whether he had married or momedshe stated that he misses her and
although his parents have made marriage proposdiasirejected them all. It was put to her
that in the statement accompanying her protectiea application on page 4, paragraph 15
which she signed in mid 2006, she had written tieatboyfriend had written to her a number
of times since she came to Australia. She saidm#lyere were many letters sent to her, but,
as she was living at another place, and she chaadpgrésses, she may not have received all
the letters. He did tell her he sent her mangistt

The Tribunal asked the applicant about inconsis¢ésrat the hearing that her boyfriend wrote
two letters and in her protection visa applicagoibmission that he sent a lot of letters. The
applicant responded that she knows that her baoyfrsent a lot of letters to her old address
and that she did not collect them.

She was asked whether the boyfriend would convemt islam and she stated most
definitely not. She said she knows definitely hmud not convert to a Tamil's religion. She
however did not ask him whether he would convectlise this is something that does not
happen in Malaysia.

She moved into his flat in early 2005 and problessalated in shortly before. Prior to this
she was with her boyfriend at his flat when hisepé#s visited her. They came with two
Islamic men. She was asked to leave her boyfridiky told her that a Hindu must convert
to Islam and that they would come again and iffesenot converted or left her boyfriend
they would take this issue to the police. Lotshoéats were made and they were abusive.
She did not convert. Her mother is of a matureibgeything happened to her she would not
be able to attend the funeral rites.

They knew that she was still living with her bogind. They went to harass her mother and
ask her mother where her daughter is. The motidrshie did not know where the applicant
is. Her mother did not know in the beginning tbla¢ was living with her boyfriend because
she had told her mother she was living with frien8&e gradually told her mother the truth.
Her mother believed that she only had contact thikhman. Her boyfriend’s parents, two
Islamic men and a government policeman attendedhbéner’s house at the in early 2006.
They shouted and screamed at her mother and tokd bell her daughter that she should
leave her boyfriend or they would report it to gadice. It was put to the applicant that she
stated that a government policeman was in atterdainicer mother’s place. She said the
policeman that went to her mother’s place couldehasen a family friend. After they visited
her mother, her mother telephoned the applicamteormobile phone and told her that if she
did not leave her boyfriend, his parents would téileematter to the police.



The applicant stated that after her mother teleptdrer she left and went to a friend’s place
in City | because she was told that the police Wautest her because she was not prepared
to convert to Islam. Some time later this issue vegorted to the police. Her boyfriend told
her this. The Tribunal asked the applicant howttngriend knew that the matter was
reported to the police. The applicant replieddaeents or friends may have told him.

It was put to her that it is conceivable that hasgmts to frighten him said that they would
report the matter to the police and that they matyhave done so. She said that can’t be the
case because lots of people gave him this infoanathd her boyfriend has friends in the
police force and he had no peace at his workplacause there was a scandal.

His parents visited her on two occasions in eadly& As nothing had changed on the
second occasion, a few days after they visitegfipticant they went to see her mother.

The applicant was asked why would her boyfrien@isepts go to her mother and ask where
she lived when they had visited her at their spfése on two previous occasions. The
applicant responded that they wanted to drag hénenanto the matter and hoped that
pressure would be put on the applicant to leavéobgiriend. His family arranged marriage
proposals which were put to her boyfriend and tiemeed to report the matter to the police.
They hoped all of this would distance the applidesn her boyfriend.

It was put to the applicant that Sharia law onlglags to Muslims and because she was not a
Muslim, Sharia law would not apply to her and theu$a police would have no interest in
her. It was also put to her that under Sharia ldeege are consequences for living with
someone outside marriage but she is not a Muslohmansubject to this law. The applicant
stated that being together and not married is avaagroblem.

The Tribunal put to her that Malaysia is a countith a government police force that is able
to protect both the applicant and the boyfrienanfias parents and that the Sharia police
would not be interested in the applicant, as si@is Muslim. The applicant responded that
all she experienced were hassles and harassmenbamalice protection. She was asked
whether she reported the hassles and harassnibetpolice. She stated that she did not
report it to the police because she did not waint ihe open because it was a shameful thing
that she lived with someone.

The Tribunal asked her how his parents found oetveds living with her boyfriend. She
stated that one-day they went out and a familyéisaw them and he probably informed her
boyfriend’s parents. She said he may have seen tbgether two or three times and all of
her boyfriend’s friends knew they were togethehe Bpplicant also stated that they were
trying to keep it a secret but maybe neighboursidoout, although she and her boyfriend felt
they were being secretive.

The applicant said she will have many problem&é& eturns to Malaysia and she knows a
police report was made. If she returns to Malage@will not have a job and her boyfriend
has lost his job. The applicant was asked howksbes a police report was made. She said
she came here to Australia at the time. It waented to her and therefore she stayed at a
friend’s house for several days before she camdaustralia. It was put to her that she had
left the business in the hands of a family meméed therefore she would have a job given it
was her own business if she returned to MalaySize said that she has so much hurt, and
shame and his parents went the salon to find auitdieer and customers know about it.



They went to the salon looking for her but she naisthere and they spoke to her work
colleagues who are employees. She said the custamieer shop would have gone out and
gossiped to other customers.

The Tribunal put to her that she has now left amddoyfriend’s parents have achieved their
purpose in that she is away from their son. Wieydfore would they go to her salon? She
said they went to the salon before she came toréliest She was asked why this was not in
her application. She said this was because shgmiag extra information.

The applicant stated that her boyfriend lost hilshecause there were a lot of problems after
she left. A scandal erupted and he had to leasevbrkplace. He is now working elsewhere.
She was asked how the people at a boyfriend’s iackgfound out about their relationship.
She said when someone goes to the police and tice peall everyone. She said the police in
Malaysia do that sort of thing because they arsiges They would have spread the names
of the people and where they work. She was asked interest her boyfriend’s parents
would have had to go to the police and hurt theiir &t the same time. She responded that
they were using her and her family to resolve theason.

She was asked what further fears she had if she teeeturn to Malaysia. She said there
were lots of problems including disgrace, scanidet,boyfriend lost his job and they would
be determined that she be arrested even if it agsi$t one day because that would be
humiliating for her and every policeman is lookiog her. The Tribunal questioned this and
she said when she says every policeman was loddiriger she meant every policeman
involved in her case at the police station whewesi$ reported.

Her boyfriend, her mother, her siblings and otlaenify know that she is in Australia. She
added that her mother is hurt by all of this. hRhther is sick and these problems have made
her mother’s condition worse. If she returns tdaysia with the police case anything may
happen to her.

The applicant was asked to explain how she knetttieamatter had been reported to the
police. The applicant stated that friends toldthes.

Country Information:
Background:

US Department of State, Country Reports on HumahtRiPractices 2005, Malaysia, 8
March 2006.

Malaysia is a federal constitutional monarchy vethopulation of approximately 25.6

million. It has a parliamentary system of governibteaded by a prime minister selected
through periodic multiparty elections. The NatioRabnt, a coalition of political parties
dominated by the United Malays National OrganizaidMNO), has held power since 1957.
The most recent national elections, in March 20@gte conducted in a generally transparent
manner, but the opposition complained of the rutinglition's exploitation of the powers of
incumbency. The civilian authorities generally mained effective control of the security
forces.



The country's human rights performance improvedhduihe year; nevertheless, problems
remained. The following human rights problems weggorted:

- abridgement of citizens' right to change their goweent

« incomplete investigation of detainee deaths angbper abuse

- overcrowded prisons

« detention of persons without trial or adequate s&¢e legal representation

« lengthy confinement of immigrants in detention camppoor and overcrowded
conditions

« corporal punishment (caning) of illegal migrantsl aher prisoners

+ restrictions on freedom of the press

- restrictions on freedom of assembly and association

« increased constraints on the ability of Muslimshange their religion

« violence against women

« treatment of trafficking victims as illegal migrant

« ethnic discrimination

« minimal labor law protection for household workers

There was a major trend toward greater public awignment oversight of the police. The
government partially addressed prison overcrowdwguilding new prisons. While freedom
of expression remained subject to significant aamsts, the media increased criticism of
government policies and officials, exposure of gowgent corruption, and coverage of
contentious debates among elected officials. Tivemuonent granted the Office of the United
Nations High Commissioner for Refugees (UNHCR) ttefed access to detainees of
possible interest to the UNHCR as well as to faediat immigrant detention centers.

Role of the Police and Security Apparatus

Modeled on the British system, the Royal Malaysiéide is under the command of the
inspector general of police (IGP), who reportshi® minister of internal security. For the past
several years, the prime minister has also serse¢kdeaminister of internal security. The IGP
is responsible for organizing and administeringpbkce force. Police functions generally
are divided into five areas: enforcement of law arger, maintenance of national peace and
security, prevention and detection of crimes, ammes prosecution of offenders, and
gathering of security intelligence. The police ®ronsisted of approximately 93 thousand
officers.

On April 29, a police commission formed in Februa®p4 to suggest ways to improve the
police published a report with 125 recommendationséegal and procedural reform. It
proposed that the CPC be amended to require degtktaport from the police to a magistrate
within a week of a custodial death, followed byaanopsy within 24 hours and an
independent inquest within a month.

Following publication of the commission report, fir@ne minister assumed the
chairmanship of a task force established to examamni@us elements of the commission
report and recommend specific government actiorsltivess the problems highlighted in the
report. Recommendations based on the task fonsalgsas had not been completed or
publicized by year's end.



During the latter half of the year, the governmiectsed its initial reform efforts on
improving the salaries, quarters, and generaldivionditions of police officers. In
September, for example, the Public Works Departmpesgented police leaders with designs
for 27 thousand units of new living quarters.

The Judiciary:

The law provides for an independent judiciary, #relgovernment generally respected this
provision in practice. However, constitutional pgens, legislation restricting judicial
review, and other factors limited judicial independe and strengthened executive influence
over the judiciary.

The secular legal system is based on English comavenTrials are public, although judges
may order restrictions on press coverage. Defesdeae the right to counsel, bail is usually
available, and strict rules of evidence apply inrtaDefendants may make statements for the
record to an investigative agency prior to triaimlted pretrial discovery in criminal cases
impeded defendants' ability to defend themselvetemants are presumed innocent and
may appeal court decisions to higher courts.

Sharia Law:

Shari'a laws are administered by state authotiiesigh Islamic courts and bind all

Muslims, most of whom are ethnic Malays. These lang the degree of their enforcement
vary from state to state. In 2002 the governmetatodished a committee to recommend ways
to harmonize Shari'a throughout the country; howessy recommendations must be
adopted by individual state legislatures. Effoothiairmonize state Shari‘a with federal laws
have also proven difficult. Shari'a courts do neegqual weight to the testimony of women.
Many NGOs also complained that women did not rexéwr treatment from Shari‘a courts,
especially in matters of divorce and child cust@he sections 2.c. and 5).

c. Freedom of Religion

The law provides for freedom of religion; howewie government placed some restrictions
on this right. Sunni Islam is the official religioand the practice of Islamic beliefs other than
Sunni Islam was significantly restricted. Non-Musdi, which included large Buddhist,
Christian, Hindu, and Sikh communities, were fre@ractice their religious beliefs with few
restrictions. The government provided financialgupto an Islamic religious establishment
and also provided more limited funds to non-Islamei@ious communities. State authorities
imposed Islamic religious laws administered throlgimic courts on all ethnic Malays (and
other Muslims) in some matters but generally ditinterfere with the religious practices of
the non-Muslim community.

Prime Minister Abdullah has emphasized religiousramce towards all faiths. During the
year the government promotksilam Hadhari, which emphasized tolerance towards other
religions and a moderate, progressive interpreataifdslam.

In family and religious matters, all Muslims ardmct to Shari'a. According to some
women's rights activists, women were subject tordignatory interpretations of Shari‘a and
inconsistent application of the law from statetties



Women:

Non-Muslim women are subject to civil (secular) lave Guardianship of Women and
Infants Act gives mothers equal parental rightsiritates extend the provisions of the bill to
Muslim mothers, and women's groups urged the atfades to do the same.

US Department of State, International ReligioussHman Report, Malaysia 2006.

The constitution provides for freedom of religitnowever, the Government places some
restrictions on this right. Islam is recognizedhe constitution as "the religion of the
Federation," but the practice of non-Sunni Islabetiefs was significantly restricted, and
those deviating from accepted Sunni beliefs coelgubjected to "rehabilitation.” Non-
Muslims were free to practice their religious bisiith few restrictions.

There was no material change in the status of ce$pereligious freedom during the period
covered by this report.

The generally tolerant relationship among religigusups in society contributed to religious
freedom.

In practice Muslims are not permitted to converanother religion. In several recent rulings
secular courts ceded jurisdiction to Shari'a coarteatters involving conversion to or from
Islam.

Control of mosques is exercised at the state katbér than by the federal government; state
religious authorities appoint imams to mosquesm@oglide guidance on the content of
sermons. While practices vary from state to stai#) the Government and the opposition
PAS have attempted to use mosques in the statgsahéol to deliver politically oriented
messages. In recent years, several states codthyllthe governing coalition announced
measures including banning opposition-affiliateédims from speaking at mosques, more
vigorously enforcing existing restrictions on trentent of sermons, replacing mosque
leaders and governing committees thought to be affmefic to the opposition, and
threatening to close down unauthorized mosquestieishto the opposition. Similarly the
state government of Kelantan, controlled by the P&Bortedly restricts imams affiliated
with the Barisan Nasional (the ruling coalitionyrin speaking in mosques.

Proselytizing of Muslims by members of other radiwg is strictly prohibited, although
proselytizing of non-Muslims faces no similar olotta.

In family and religious matters, all Muslims arémct to Shari'a law. Some women's rights
advocates asserted that women faced discrimina@ayment in Shari'a courts due to
prejudicial interpretation of Islamic family law @nhe lack of uniformity in the
implementation of such laws among the various state

Muslim/non Muslim marriages:

“[w]hile all the juristic schools allow a Muslim mao marry a Jewish or
Christian woman, they prohibit a Muslim woman framarrying [a] non-
Muslim man" (Jan. 2004).



In addition, cohabitation without marriage (comman-
marriages/partnerships) is not allowed in Islam igrfdowned upon by
Malaysian society in general (Murtads 10 June 2Q0X106712, Source:
Immigration and Refugee Board of Canada, June 2004)

..... there are certain restrictions on Muslims; tbhag't change their religion or
apostasise, and there are Muslims who say thatdiogao Islamic law
anyone who apostasises, must be punished.

Generally it is difficult because of the pressuir¢he Muslim party that the
other party converts, although according to Islalane the sharia law, if a
Muslim man wants to marry a girl who is a Christ@ra Jew, she can retain
her religion. But if a woman wants to marry a marowvis of another religion,
non-Muslim, then he has to convert. (CX156918, “dfala: Freedom of
Religion in Malaysia?” Religion Report, ABC Radiatibnal, 28 June 2006).

When it comes to family matters in Malaysia, Mudioome under the
Syariah judicial system while non-Muslims go to tnal courts to resolve
their disputes (CX159524, “Malaysia: Courts causiagfusion”, National
Evangelical Christian Fellowship, July- August 2D04

A non-Muslim must convert his/her religion to Islamorder for him/her to
marry a Muslim. He/she must refer to the StatedRalis Department or seek
help from an Imam at the nearest mosque in yow. dieen follow the same
marriage procedures for Muslims (CX159525, “Malay&ilarriage”, 2006).

On mixed marriages, the document says: "You camaoty a non Muslim. If
you decide to divorce and to seek to convert frelan, you will lose the
custody of your children because they are Muslims."

Our civil law says that a Muslim person cannot @skiarry a non Muslim. If
you have a Muslim name, or if you converted tortgléhe department for the
registration of marriages will not give you the péssion to marry a non-
Muslim person. In Islamic law, the custody of chéd is called hadana (the
mother's custody of the child). The woman has i@ to custody of her
children only if they are under 12 years. But i€ gfloes not adhere to the
Islamic faith, she loses custody of her childréshe has renounced Islam or
does not practice the religion anymore, the mottiktose the right of
custody of her children, and this will be grantedhite husband's mother, that
is, the grandmother, because the children are derex as Muslims since
their mother was a Muslim at the time of their liCX159951, Asia News,
22 September 2005).

FINDINGS AND REASONS

In order to be a refugee under the Conventioss, rieicessary for the applicant to be outside
her country of nationality and for her to hold alMeunded fear of persecution for reasons of
at least one of the five grounds listed in that ¥&mion. The applicant has claimed that she
is in need of protection for reason of her religion

The applicant has claimed to be a national of Matgnd of no other country. She travelled
on a passport issued in City K, Malaysia and slsehla@e made claims against no other



country. The Tribunal is thereby satisfied that sheutside her country of nationality and
that is Malaysia. For the purposes of the Conwentihe Tribunal will assess the applicants’
claims against Malaysia, her country of nationality

The Tribunal's task is to consider whether the @pplt’s claimed fear of persecution for
reason of her religion is well founded. To do thig particular claims she has raised and the
evidence she has advanced must be examined.

The applicant claims that she was in a relationsfitp a Malay Muslim, and states that both
her and her boyfriend’s parents objected to thetimiship. She believes his parents reported
the relationship to the police and that this wilhig her into conflict with the Malaysian
authorities. She states that she moved in withdgume time before she left Malaysia. She
states that at the beginning of 2006, her boyfrepdrents with two Islamic Sharia police
and a government police man went to her mothenséand threatened her, asking for her
daughter’'s whereabouts. The applicant also cléasprior to this his parents told her to
leave their son alone unless she converted to Istdis parents threatened that they would
inform of police who were taken into custody. Bledieves she cannot marry under Malaysia
Sharia law. The applicant claims that if a womaarnes a Muslim without converting to
Islam the police will take her into custody and sfweild be jailed. As she has been living
with her boyfriend for some time, people will asgughe has had a sexual relationship and
the consequences could include imprisonment, lgsdma execution. Her boyfriend's
parents were furious and reported them to the @alidhe beginning of 2006. She fears
returning to Malaysia because she fears she witiuténto jail. She claims she cannot
relocate within Malaysia because her boyfriend imaye trouble finding a job elsewhere.

The Tribunal accepts the applicant is a Tamil Hibdwmn in Malaysia. The Tribunal noted

the applicant's evidence and even though it wasatinced by her evidence it will give her
the benefit of the doubt and accept that she wasl@tionship with a Muslim man. lItis
therefore also plausible that his parents spoketan early 2006 and asked her to convert to
Islam or to leave their son alone. It can alse@ptthat they contacted her some time later
and threatened to report her to the police in thgehthat she would leave their son alone. To
assist in their cause of disentangling their somfthe applicant, the boyfriend's parents may
have gone to her mother's house with two Islamari@tpolice and a government policeman
and threatened her. The applicant stated thabalieved that the government policeman
was a family friend and only went along to frighteer mother as even on her own evidence
the applicant does not believe that any reportshiegeh made to the police prior to early
2006. The Tribunal accepts that the policemanaviasnily friend.

The applicant also states that she cannot marrgruvidlaysia and Sharia law because she is
not Muslim. The Tribunal notes that there is someflect in the independent country
information above (CX106712, CX156918, CX15952% @X159951) about this matter but
accepts that the applicant is probably correctshatcannot marry unless she converts to
Islam. The Tribunal rejects her claim that if anaan marries a Muslim without converting
to Islam the police will take her into custody,ttebe would be jailed, suffer lashing and
execution. Independent country information cleathtes that Sharia law does not apply to
her in Malaysia because she is not a Muslim. &Haws are administered by state
authorities through Islamic courts and bind all Was only. Non Muslim women are
subject to civil secular law (US State Reports 28086 Religious Report 2006, and
CX159524).



Although the applicant believes that her boyfrierirents were furious and reported them
to the police at the beginning of 2006, there i®hjctive independent evidence of this. Itis
based only on what her boyfriend told her and sHiewes he found this out from friends and
his parents. It is quite conceivable that his p&réold their son that they reported his
relationship to the police and spread the rumautsg friends to frighten them in the hope
that they would end their relationship. Even if heyfriend’s parents had reported her to the
police, as the applicant has not broken any Madaykiw, the police would not take any
action against her. The Tribunal does not acdegitghe will be put into jail or otherwise
seriously harmed if she returns to Malaysia becafis@y relationship she may have had
with her boyfriend. The Tribunal does not accégtapplicant’s evidence that all of the
police involved in her case in Malaysia would bekimg for her. She has not broken any
Malaysian law in having a relationship with the enpkrson.

As the applicant was operating her own businessvilhbave a job to return to in Malaysia.
The applicant left the business to a family mentbaperate and it is currently operated by
this person. The applicant stated that she antdwdriend cannot relocate within Malaysia
because her boyfriend may have trouble findingoaajoywhere else. She also gave evidence
that due to the scandal her boyfriend lost hisgo that he has now found other work. The
Tribunal does not accept that the applicant suffarey serious harm in Malaysia.

The issue of the adequacy of state protection wasrsarised irbvecs v MIMA (1999) FCA
1507 where Hely J remarked at 26 that:

“The issue is not whether the authorities can guarthat the applicants will
not suffer harm for a convention reason, but wheithée language of the
Full Courtin A, B & C v Minister for Immigration &ulticultural Affairs at
parag 42, (the relevant Country) has “effectivagiad and law enforcement
agencies, is governed by the rule of law and hasfeastructure of laws
designed to protect its nationals against harrhetbrt said to be feared” by
the applicants.”

In the remotest occurrence that her boyfriend’®pirwould attempt to harm her on her
return to Malaysia, although the applicant belietes the State cannot protect her in
Malaysia, the Tribunal is satisfied from countrjoirmation outlined above that Malaysia
would be willing and able to offer her effectiveotegction. Malaysia is a country with a
legitimate police force and judiciary based onBinéish model; it has court process and
government in place. (US Department of State CguRéport 2005 above). Although she
states that she only experienced threats, hasslielsasassment from her boyfriend’s parents
and no police protection she has not sought help the police, the authorities or the
Malaysian Government. The Tribunal therefore fitits the applicant has not been refused
protection by the Malaysian authorities. It furtfieds based on the country information
above (US Department of State Country Report 26@)the Malaysian government is
willing and able to provide the applicant with adequate level of protection should she seek
it. The Tribunal does not accept that she suffargdserious harm for reasons of having a
Muslim boyfriend in Malaysia in the past and basadhe country information referred to
above the Tribunal finds that she will not suffay @aerious harm in the future.

The Tribunal finds that the applicant is not a par&ho is of adverse interest to the
Malaysian authorities.



In view of the above findings the Tribunal findsitlthe applicant can return to her area. The
Tribunal also finds that based on the findings @&awd country information discussed
above, she can continue her relationship with bgfrlend without facing a real chance of
persecution now or in the reasonably foreseealblgeu

Taking into account all of the above and the ajgplis’ claims both individually and
cumulatively, the Tribunal is not satisfied thaeghces a real chance of persecution if she
returns to Malaysia now or in the reasonably fozabée future.

The Tribunal is not satisfied, on the evidence ket that the applicant has a well-founded
fear of persecution based on her religion or for @her reason within the meaning of the
Convention.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention as
amended by the Refugees Protocol. Therefore thiecappdoes not satisfy the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatiwhich might identify the applicant or any|
relative or dependent of the applicant or thahésgubject of a direction pursuant to section
440 of the migration Act 1958.

Sealing Officers 1.D. rander




