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GLEESON CJ, GUMMOW, KIRBY, HAYNE, CALLINAN, HEYDONAND
CRENNAN JJ. This is an appeal from a decisiorheffull Court of the Federal
Court of Australia (Allsop and Graham JJ, Frendisdenting). The Full Court
on 3 October 2006 allowed an appeal by the Minigter first respondent in this
Court) against the grant by the Federal Magistr@esrt (Scarlett FM)on 20
December 2005 of orders in the nature of certia@ad mandamus in respect of a
decision of the Refugee Review Tribunal ("the Tnhll) (the second respondent
in this Court). The Tribunal had affirmed the dgmn of a delegate of the
Minister not to grant protection visas to the afgek.

The Issues

The appellants in order are a wife and husbandfaid children (born in
1988 and 1989); they are citizens of Lebanon whived in Australia on 27
February 2002. The appellant wife claimed a welifided fear of persecution
by reason of her published views questioning thsitjpm of women in the
Islamic tradition. Her husband and children relign their family membership
for their protection visa applications. In its seas the Tribunal noted that the
first appellant, although invited to do so, had appeared before it and that there
were relevant matters the Tribunal would have wdsioeexplore with her.

The ground upon which the appellants sought relefthe Federal
Magistrates Court was that the decision of the un#@ was affected by the fraud
of Mr Fahmi Hussain. He was said to have represehimself to the appellants
to be a solicitor and a migration agent licensedagtordance with Pt 3
(ss 275-332H) of thMigration Act 1958 (Cth) ("the Act"). The first appellant
paid Mr Hussain a total of $8,400 (and lent himO$®) for him to act for the
family with respect to the Tribunal proceeding. eStollowed his advice, in
particular, not to attend the Tribunal hearingwvidnich s 425 of the Act provides.

The application to the Tribunal for review of tecision of the delegate
of the Minister was made on 29 September 2002reBglution of the Council of
the Law Society of New South Wales on 5 Decembed12Mr Hussain's
practising certificate had been cancelled. A fetté notification of the

1 Minister for Immigration and Multicultural Affairg SZFDE(2006) 154 FCR 365.

2 [2005] FMCA 1979.
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cancellation of his registration under Pt3 of thet had been given by the
Migration Agents Registration Authority on 18 Mar2B02. This notification
had been accompanied by detailed and adverse d¢imdiy the Authority on
material questions of fact. At the foot of thadethere had appeared:

"Your attention is directed to Division 2 of Partd the Act which

provides for penalties of up to 10 years imprisontrfer the giving of

immigration assistance or making immigration reprggtions while not a
registered agent.”

The appellants submit that this Court should ughtbe reasoning in the
dissenting judgment of French J in the Full Cou#is Honour was of the view
that the Tribunal had fallen into jurisdictional@r because, whilst it had made
its decision blamelessly, it had acted pursuang tprocess compromised by
"third party fraud?®.

The position taken by the Minister in submissitmshis Court is that the
principle articulated by French J is too wide; therust be fraud "by" or "on" the
decision-maker and here any fraud was perpetratetie appellants but neither
"by" nor "on" the Tribunal. In resolving this agpet is sufficient to accept the
Minister's proposition without deciding whetherwbuld be sufficient for the
appellants to establish, for example, fraud "o@ntkelves as parties before the
Tribunal.

For the reasons that follow there was in this desed in the necessary
sense which was perpetrated "on" the Tribunal, e as upon the appellants.
The result was that, in law, the jurisdiction oé tRribunal remained unexercised
and mandamus and certiorari were appropriately retdeby the Federal
Magistrates Court.

"Fraud" in the law

It is convenient first to consider the place aftfd" in the framework of
general legal principle. In his celebrated speacReddaway v BanhdmLord

3 (2006) 154 FCR 365 at 400.

4 [1896] AC 199 at 221.
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Macnaghten spoke of the various guises in whichdir@ppears in the conduct of
human affairs, saying "fraud is infinite in variéty A corollary, expressed by
Kerr in his "Treatise on the Law of Fraud and Mkst, is that:

"The fertility of man's invention in devising newhemes of fraud is so
great, that the courts have always declined tondetfi ... reserving to
themselves the liberty to deal with it under whateform it may present
itself."

Nevertheless, much judicial effort has been expdnih exploring
different shades of meaning, and sometimes deep&inadions, in the
constituents of "fraud" in various areas of the.laRecent decisions in this Court
respecting "fraud" concern criminal 1wthe tort of decelf registered designs

law?, the law of agendy statutes of limitatio and dealings in Torrens title
land".

Professor Hanbuty described the common law and equity as having
"quarrelled over the possession of the word 'fréikd'two dogs over a bone, off
which neither side was sufficiently strong to telirthe meat”, and said that the
word fraud applied "indifferently to all failures relations wherein equity set a

5 6th ed (1929) at 1 (footnote omitted).

6 Macleod v The Queg2003) 214 CLR 230 at 241-242 [32]-[38].

7  Krakowski v Eurolynx Properties L{d995) 183 CLR 563 at 579-580.

8 Polyaire Pty Ltd v K-Aire Pty Lt2005) 221 CLR 287 at 295-296 [17]-[18].

9 Sons of Gwalia Ltd v Margareti@007) 81 ALJR 525 at 543 [73]-[74]; 232 ALR
232 at 254-255.

10 Commonwealth v Cornwe{R007) 81 ALJR 933 at 941-942 [40]-[45], 948-949
[74]-[75]; 234 ALR 148 at 158-159, 167-168.

11 Farah Constructions Pty Ltd v Say-Dee Pty L{a007) 81 ALJR 1107
at 1150-1152.

12 Modern Equity 8th ed (1962) at 643-644.
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certain standard of conduct”. Hence the attachroémthe term "fraud" to the
exercise of powers of appointment, and of other ggswsuch as those of
company directors, in a fashion of which equityagisroved:.

"Fraud" and Public Law

In the fields of law just discussed, the commam, laquity and statute are
concerned principally with the creation and pratect of personal and
proprietary rights irinter parteslitigation, rather than with what might today be
identified as public law. This appeal concernsligulaw, in particular the due
administration of the provisions of the Act resjegtprotection visas and
procedures for review by the Tribunal of decisi@msvisa applications. That
concern with due administration of the laws of @emmonwealth has the
important constitutional underpinning described tipatarly in Plaintiff
S157/2002 v Commonwedittand Bodruddaza v Minister for Immigration and
Multicultural Affairs™ and identified with Ch IIl of the Constitution.

The attachment by courts of equity of the termautt’, with related
notions of "bad faith" and "abuse of power", whemgmatising exercises of
powers of appointment and fiduciary powers asrglishort of the standards
equity required of the repositories of those powkes proved influential in the
development of public law. What came to be knowntlas principle of
"Wednesburyinreasonableness" was developed in the case landlggy to the
princﬂéoﬁles controlling the exercise of powers cdaletions vested in trustees and
others®.

However, several points should be made here.t, gngen the equitable
nature of their origins described above, principtéspublic law concerning
impropriety in the exercise of statutory powerséaot had the focus upon what
might be called the "red blooded" species of fraddch engages the common
law. Secondly, with respect to references in thiglip law decisions to good and

13 See the discussion by Dixon JNtills v Mills (1938) 60 CLR 150 at 185.
14 (2003) 211 CLR 476 at 513-514 [103]-[104].
15 (2007) 81 ALJR 905 at 910 [28], 913-914 [46]; 284R 114 at 119, 123-124.

16 Minister for Immigration v Eshet(1999) 197 CLR 611 at 649 [124].
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bad faith and the like, the following observationa leading English teXtis in
point:

"These add very little to the true sense, anchardly ever used to mean
more than that some action is found to have a laarfunlawful purpose.
It is extremely rare for public authorities to wauhd guilty of intentional
dishonesty: normally they are found to have erifedt all, by ignorance
or misunderstanding. Yet the courts constantlyusedhem of bad faith
merely because they have acted unreasonably omproper grounds.
Again and again it is laid down that powers mustkercised reasonably
and in good faith. But in this context 'in goodttfiameans merely ‘for
legitimate reasons'. Contrary to the natural sesfs¢he words, they
impute no moral obliquity."

Aickin J made observations to similar effectRnv Toohey; Ex parte Northern
Land Counci®.

Thirdly, in the present case the appellants dachatlenge the description
by French J of the Tribunal as having acted "blassy™®. But the appellants
do direct attention to the effect upon the processk the Tribunal of the
dishonest acts and omissions of a third party, Msd4din. In this regard, the
appellants pray in aid another generally expregsedept drawn from private
law and from the significance of dishonesty in tiigation of private rights.
This is expressed in the oft-repeated propositi@t whilst on one hand fraud
may be infinite, on the other hand "fraud unraesierything”.

How much does "fraud" unravel?

In Lazarus Estates Ltd v Beastepenning LJ declared:

17 Wade and Forsytidministrative Law9th ed (2004) at 416.

18 (1981) 151 CLR 170 at 232-233. See aMestern Australian Planning
Commission v Temwood Holdings Pty Limi{@004) 221 CLR 30 at 67 [93], 95
[181].

19 (2006) 154 FCR 365 at 400.

20 [1956] 1 QB 702 at 712-713.
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"No court in this land will allow a person to keap advantage which he
has obtained by fraud. No judgment of a courtorater of a Minister, can
be allowed to stand if it has been obtained bydrauFraud unravels
everything. The court is careful not to find fraudless it is distinctly
pleaded and proved; but once it is proved, it i@8gudgments, contracts
and all transactions whatsoever: see as to d&allns v Blanterd'; as
to jud%mentsDuchess of Kingstonsasé?; and as to contractdjaster v
Miller==."

Earlier, speaking in this Court of a fraudulenthytained trade mark registration,
Williams J said irFarley (Aust) Pty Ltd v JR Alexander & Sons (Q) IBtyf*:

"Fraud is conduct which vitiates every transactkmown to the law. It
even vitiates a judgment of the Court. It is asidious disease, and if
clearly proved spreads to and infects the wholasaetion Jonesco v
Beard®)."

The vitiating effect of fraud is not universal aaghout the law. The
equitable doctrine protectingpna fidepurchases for value and without notice is
an important exception. Further, particular pihes, or at least practices, have
been developed with respect to collateral attackdatier litigation upon the
outcome in earlier litigation where this was allege have been vitiated by
fraud®. It has been said in this Court that, exceptery\exceptional cases, fraud
constituted by perjury by a withess or witnessesngcin concert is not a

21 (1767) 1 Smith's LC, 13th ed, 406; 2 Wils KB 395 ER 847].

22 (1776) 2 Smith's LC 13th ed 644 at 646, 651; ZfwHSt Tr 355 at 538-539,
543-544.

23 (1791) 1 Smith's LC 13th ed 780 at 799.
24 (1946) 75 CLR 487 at 493.
25 [1930] AC 298 at 301-302.

26 Monroe Schneider Associates (Inc) v No 1 Rabergnifét (No 2)(1992) 37 FCR
234 at 238-243.
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sufficient ground for setting aside a judgnféntThe precept engaged here has
been identified as that favouring the finality itiglation™®.

The authorities in this field concern adjudicatadrcivil actions and suits.

A rather different trend has appeared in public, lgarticularly respecting the
administration by superior courts of certiorari sopervise the exercise of
jurisdiction by inferior courts and tribunals. K @raig v South Australf,
Brennan, Deane, Toohey, Gaudron and McHugh JJ ehidhe scope of
certiorart®:

"Where available, certiorari is a process by whackuperior court,
in the exercise of original jurisdiction, supengsiie acts of an inferior
court or other tribunal. It is not an appellateqadure enabling either a
general review of the order or decision of thenigiecourt or tribunal or a
substitution of the order or decision which theesugr court thinks should
have been made. Where the writ runs, it merelplesathe quashing of
the impugned order or decision upon one or mora wimber of distinct
established grounds, most importantly, jurisdictiorerror, failure to
observe some applicable requirement of procedwiahdss, fraud and
‘error of law on the face of the record’. Where Writ is sought on the
ground of jurisdictional error, breach of proceddearness or fraud, the
superior court entertaining an application for iceari can, subject to
applicable procedural and evidentiary rules, tadmoant of any relevant
material placed before it" (footnotes omitted).

Their Honours noted that in this context "fraud" was used in a broedse
which encompasses "bad faith".

27

28

29

30

31

See the remarks of Windeyer JNtcDonald v McDonald1965) 113 CLR 529 at
544, citing those of Williams J i@abassi v Vilg1940) 64 CLR 130 at 147-148.

Owens Bank Ltd v Bracdd992] 2 AC 443 at 483. See alBOrta-Ekenaike v
Victoria Legal Aid(2005) 223 CLR 1 at 20 [43].

(1995) 184 CLR 163,
(1995) 184 CLR 163 at 175-176.

(1995) 184 CLR 163 at 176, fn 58.
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So strong was the policy protecting the due adstriaion of justice, that
a privative clause by which the legislature soughexclude or attenuate the
jurisdiction of superior courts to issue certiorasas ineffective to exclude the
remedy where "manifest fraud" was shown on the phthe party which had
obtained the order in the inferior cofirt Further, it was held iR v
Wolverhampton Crown Court; Ex parte Crdftshat the double jeopardy rule
had no application where the Queen's Bench Divigiamted certiorari to quash
an order of acquittal obtained on the perjured @veg of the appellant to Quarter
Sessions against his conviction by Justices; thextedf certiorari was to leave
standing the regularly obtained conviction. Davern v Mess& Mason and
Brennan JJ saWrofts as displaying a proper balance between the proteof
the defendant as the weaker party in a criminag easl the interests of society in
ensuring the due administration of justice.

In Al-Mehdawi v Secretary of State for the Home Departf® Lord
Bridge of Harwich gave as an example of "the pplecithat fraud unravels
everything" a line of authority which he identifiad follows:

"In R v Gillyard® the court quashed by certiorari a conviction ksties
shown to have been obtained by fraud and collusibnis was followed
in R v Recorder of Leicestérand extended inR (Burns) v County Court
Judge of Tyror® to allow the quashing of an affiliation order dhtad on
the strength of perjured evidence of witnessesedatio furnish the

32 The Colonial Bank of Australasia v Will§h874) LR 5 PC 417 at 44Rjinister for
Immigration and Multicultural and Indigenous Affaiv SGLB(2004) 78 ALJR
992 at 1002-1003 [55]-[56]; 207 ALR 12 at 25-26.

33 [1983] 1 WLR 204 at 207.

34 (1984) 155 CLR 21 at 58-59.

35 [1990] 1 AC 876 at 895.

36 (1848) 12 QB 527 [116 ER 965].
37 [1947] KB 726.

38 [1961] NI 167.
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required corroboration of the evidence of the caimaint, although it was
not shown that the complainant herself was partaéqerjury.”

When extending certiorari to cases of "third pdrgud” in R (Burns) v
County Court Judge of TyrofieLord MacDermott LCJ dealt as follows with the
submission that the perjury must be by a partyherparty must be privy to'it

"The supervisory jurisdiction of this court is ratdtlarge; but the general
aim of that jurisdiction is to promote the due adistration of justice, and
if a distinction is to be drawn between cases wlaedecision is procured
by perjury and cases where a decision is procuygeehury to which one
of the parties is privy, it ought to rest on sonasib of principle. | am
unable to discern any such basis here. Litigdietmveen parties, whether
civil or criminal, does not necessarily mean thag¢ré are not others
anxious or interested to sway the issue one waleother, and it would,
| think, be a grave defect in the procedure of tosrt if one of these
forms of fraud could be noticed but not the othércan find no rational
ground for the sort of discrimination which museyail if we are to
accede to the submission under discussion. lfotart does not lie in
such circumstances there is no other redress anorder undoubtedly
founded on perjury remains effective."

The concern with the due administration of justinanifested in these
decisions has been adapted in England to the @osdccupied in the legal
system by administrative bodies and tribunals. &cample, inR v Fulham,
Hammersmith and Kensington Rent Tribunal; Ex pa@®rmly" Lord
Goddard CJ said:

"if some collusive proceedings were taken, it woaidount to a fraud on
the tribunal, and where a fraud was proved | haie ldoubt that this
court could intervene if necessary by an orderesfiarari to get rid of a
decision which the tribunal had been misled intdimg"

39 [1961] NI 167.
40 [1961] NI 167 at 172.

41 [1951] 2 All ER 1030 at 1034.
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In Australia, the constitutional considerationsereé¢d to earlier in these reasons
place due administration of federal law within theeld in which the
superintendence of Ch Il operates.

There is another practical aspect of fraud in jgublw that may tend in a
particular case to set it apart from fraud in elato civil suits in general. It is
that often a victim of it will have no useful renyeaxcept to have the
fraudulently affected result set aside and a frestainted hearing conducted.
Ainsworth v Criminal Justice Commissféis an example of the inadequacy of a
conventional remedy such as damages. There theydweven if a cause of
action arguably giving rise to them had been ab&lanot only have been
probably unquantifiable, but also not a useful rdyne The same may apply to
some proceedings before administrative tribunais,efixample, an application
under theFreedom of Information Acd982 (Cth). In the present case, the only
remedy that would be of real utility to the appettais an order that provides
them with the opportunity to press their claimsatgrotection visa in a fair
hearing conducted according to law.

Experience in Australia

With respect to certiorari to quash summary caimwis by reason, for
example, of guilty pleas fraudulently induced bg tonduct of police officers,
the reasoning in the English authorities has begwlie in Australi&’. The
police officers in a sense are "third parties" lmstsetting, albeit persons in
authority or acting under colour of authority.

As the Act previously stood, s 476(1)(f) providesla ground for judicial
review by the Federal Court that the decision iresgon "was induced or
affected by fraud". LindgrenJ held Mati v Minister for Immigration and
Ethnic Affairé* that the "fraud" was not limited to that of thecd@on-maker, a
party, or a party's representative, but that theistn in question must be

42 (1992) 175 CLR 564.
43 R v The Justices at Biloela, Ex parte Marlfvw 2)[1983] 1 Qd R 552.

44 Wati v Minister for Immigration and Ethnic Affai($996) 71 FCR 103 at 112.
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actually induced or affected by the fraud. That reasonirgs Viollowed and
applied by Lehane J in another s 476 (1)(f) Case

Before its repeal by theMigration Legislation Amendment (Judicial
Review) Ac2001 (Cth), along with other provisions of Pt 8loé Act, s 476 had
limited the grounds for judicial review by the FealeCourt but had retained the
ground (s 476(1)(f)) that the decision was "inducedaffected by fraud". The
Minister submitted inwati*® that what was required wastual inducement or
affectation by fraud, on the balance of probaleditiand with due regard to
Briginshaw v Briginsha. Lindgren J accepted that submission but rejected
the further submission that the "fraud" was limitedhat of the decision-maker,

a party or a party's representative.

Lindgren J reasoned Wati as follow$®:

"although the amending Act of 1992 [the source df76] limited the
grounds of judicial review, | find no reason tonthithat the fraud referred
to in s 476(1)(f) was intended to be limited in thay suggested by the
Minister. Indeed, it is easy to accept that tlggslature may have wished
to ensure that a decision would be able to be wadewhere it was
induced or affected by the fraud of some persomssufe, for example,
that a decision of [the Immigration Review Tribuifdhe IRT")] adverse
to an applicant for a protection visa had been ymext by the fraud of the
individual's opponents: in such a case, Australald fail to observe its
obligations under the Convention Relating to that of Refugees
through no fault of the Minister or of the IRT, bag a result of a fraud
perpetrated by others. It is not surprising to template that the
legislature might have wished, in such a case,ttlefraud be able to be
exposed and its effects remedied in this Court."

45 Jama v Minister for Immigration and Multiculturaffairs (2000) 61 ALD 387.
46 (1996) 71 FCR 103 at 111.
47 (1938) 60 CLR 336.

48 (1996) 71 FCR 103 at 112.
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The jurisdiction exercised in this case by the dfadMagistrates Court
was not founded in the fully amplified system altatory judicial review laid out
in the repealed Pt 8 of the Act. Rather, it wasfeoed® in terms referable to
the conferral on the Court by s 75(v) of the Cduosbtn itself. But that
circumstance, given the significance of s 75(v)dae administration of federal
law to which reference has been made earlier isethreasons, strengthens the
case for its application to the appeal of reasomkig to that of Lindgren J in
Wati.

The Present Appeal

It is unnecessary for the resolution of the presgpeal to determine at
large and in generally applicable terms the scapgudicial review for "third
party fraud" of an earlier administrative decis{srhether a primary decision or,
as in the case of the Tribunal, an administratieeigion itself made as a system
of external administrative review), where the aqaotit for judicial review did not
collude in the fraud practised on the administeatdecision-maker or review
body and did not then learn of the fraud but comgleof it in subsequent
proceedings.

Rather, the present appeal should be resolved @tise attention to the
nature, scope and purpose of the particular systeneview by the Tribunal
which the Act establishes and the place in thatesysof registered migration
agents. Any application of a principle that “frautravels everything”, requires
consideration first of that which is to be "unrded!, and secondly of what
amounts to "fraud" in the particular context. Hen is necessary to identify the
available curial remedy to effect the "unravellingTo these matters we now
turn.

49 See ss 483A, 475A, of the Act adadiciary Act1903 (Cth), s 39B. With effect 1
December 2005, ss 483A and 475A were repealed &Wibration Litigation
Reform Act2005 (Cth) Sched 1, Pt 1, items 28, and 17 resedgt Subject to
some qualifications, the Federal Magistrates Coowt has, in relation to migration
decisions, the same original jurisdiction as ddes Court under s 75(v) of the
Constitution. Explicit provision to that effectn®@w made by s 476 of the Act.
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Fraud on the Tribunal?

Part 7 (ss 410-473) of the Act establishes a lgetaegime for the review
by the Tribunal of particular visa decisions. (F&ai(ss 474-486Q) provides for
Judicial Review). Division 4 of Pt 7 (ss 422B-429lays down the procedure
for the conduct of reviews by the Tribunal. Thiffeds significantly from the
procedures ointer partescivil litigation. Of these differences, iMinister for
Immigration and Multicultural Affairs v Waryy Gummow and Hayne JJ
remarked:

"In adversarial litigation, findings of fact thate made will reflect
the joinder of issue between the parties. Theessi fact and law joined
between the parties will be defined by interlocytprocesses or by the
course of the hearing. They are, therefore, issuesh the parties have
identified. A review by the Tribunal is a very féifent kind of process
It is not adversarial; there are no opposing psirttere are no issues
joined. The person who has sought the review seekgsarticular
administrative decision — in this case the grana @irotection visa — and
puts to the Tribunal whatever material or submissi@at person considers
will assist that claim. The findings of fact thiwe Tribunal makes are
those that it, rather than the claimant, let al@uversarial parties,
considers to be necessary for it to make its dacisi

The importance of the requirement in s 425 that Tnbunal invite the
applicant to appear to give evidence and preseninants is emphasised by
s 422B°. This states that Div 4 "is taken to be an extiaistatement of the
requirement of the natural justice hearing ruledlation to the matters it deals
with."

50 (2003) 215 CLR 518 at 540-541 [71]. See also2& B8] per Gleeson CJ, 531
[37] per McHugh J.

51 Mahon v Air New Zealand Ltf1984] AC 808 at 814Minister for Immigration
and Ethnic Affairs v Wu Shan Liai$996) 185 CLR 259 at 282.

52 Added to Pt7Div4 by theMigration Legislation Amendment (Procedural
Fairness) Ack002 (Cth).
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32 An effective subversion of the operation of s 4&So subverts the
observance by the Tribunal of its obligation to adcprocedural fairness to
applicants for review. Given the significance abgedural fairness for the
principles concerned with jurisdictional error, smed in s 75(v) of the
Constitution®, the subversion of the processes of the Tribunahe manner
alleged by the present appellants is a matter effitlst magnitude in the due
administration of Pt 7 of the Act.

33 Section 425 of the Act states:

"425 (1) The Tribunal must invite the applicantappear before the
Tribunal to give evidence and present argumengdingl to
the issues arising in relation to the decision umeleiew.

(2)  Subsection (1) does not apply if:

(@ the Tribunal considers that it should decithe
review in the applicant's favour on the basis & th
material before it; or

(b) the applicant consents to the Tribunal degjdihe
review without the applicant appearing beforeiit; o

(c)  subsection 424C(1) or (2) applies to the iappt.

(3) If any of the paragraphs in subsection (2)tho§ section
apply, the applicant is not entitled to appear tefthe
Tribunal."

34 The consequence of failure to appear upon ineiatinder s 425 is
spelled out in s 426A. This provides:

"426A (1)  If the applicant:

(@) is invited under section 425 to appear beftre
Tribunal; and

53 Re Refugee Review Tribunal; Ex parte A@a00) 204 CLR 82.
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(b) does not appear before the Tribunal on the aa
which, or at the time and place at which, the ayapit
is scheduled to appear;

the Tribunal may make a decision on the reviewhout
taking any further action to allow or enable th@lagant to
appear before it.

(2) This section does not prevent the Tribunal mfro
rescheduling the applicant's appearance beforer ifrom
delaying its decision on the review in order to l@aathe
applicant's appearance before it as rescheduled.”

What is the content of the expression "does ngeap in par (b) of
s 426A(1)? Certainly it is a jurisdictional faghan which depends the occasion
for the exercise of the decision-making power of ffribunal given by the
balance of the subsectidn Further, sub-s 426A(2) enables the Tribunal to
respond to cases fdrce majeureand the like which cause the applicant to fail to
appear. InMinister for Immigration and Multicultural Affairs Bhardwaj® by
error of the Tribunal it proceeded to determin@waaw application adversely to
the applicant without having regard to a prior tert adjournment application;
the Tribunal, later being apprised of its error madsecond decision (favourable
to the applicant). A challenge by the Ministerthe competency of the second
decision failed in the Federal Court and in thisi€o

In argument on the present appeal the Ministee@ated that if, before the
Tribunal had made its decision, it had appreciatesl position of the first
appellant and the misconduct of Mr Hussain, butenéeless had gone ahead,
forthwith and without inviting the first appellatd appear before it, this would
have "raised a real question” as to the miscarridgbe Tribunal's power under
s 426A(1). Upon that view of the due administnatad the Act, the legal quality
of the Tribunal's decision becomes a question tdsdaThe principles of finality

54 SeeMinister for Immigration and Multicultural and Ingenous Affairs v SCAR
(2003) 128 FCR 553 at 561; Rle Minister for Immigration and Multicultural and
Indigenous Affairs; Ex parte Paln{2003) 216 CLR 212 at 225 [44]-[46], 227-228
[55]-[57].

55 (2002) 209 CLR 597.
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in litigation and of the great significance attadle the entry of orders made by
superior courts of record are well understood. et first principle does not
apply, and the second cannot apply, in adminisgatiecision-making by the
delegate of the Minister, or, as here, by the Tmduwvhich, by s 415, exercises
all the powers and discretions of the delegate.

But what of a case such as the present? Herdeoappellants' case, the
decision not to appear, whilst consciously mades tha result of the fraudulent
conduct of a third party, Mr Hussain, but neithee appellants nor the Tribunal
appreciated the situation before the Tribunal maide decision. Before
answering the question just posed, some furthés faeed to be understood.

The Facts

As noted in the passage @raig® which has been set out earlier in these
reasons, in a case of alleged fraud the court esxegcjudicial review may,
subject to any applicable procedural and evidentiates, take account of any
relevant material placed before it. Further, Mrskhin is absent from these
proceedings, and a finding of fraud is a serioutena But the identification of
the motives of Mr Hussain in acting as he did maybnatter of inference drawn
from the available materfdl In drawing, or failing to draw, such inferenctise
Federal Magistrates Court enjoyed no special mosiprecluding a further
examination by the Federal Court and, on appeialGburt.

The evidence of the first appellant was that wiveith her husband, she
met Mr Hussain to discuss the Tribunal's lettemeftation dated 27 June 2003
which invited attendance at a hearing of the Trdduvr Hussain used words to
the effect:

“It is best not to go. |If you go they will refug®u. They are not
accepting any visa applications at all at the mdmémam going to take a
different approach. | am going to write a letterthe Minister. | am
worried that if you go to the [Tribunal] you willag something in

56 (1995) 184 CLR 163 at 175-176.

57 See the discussion of principle by Lindgren JNati v Minister for Immigration
and Ethnic Affairg1996) 71 FCR 103 at 113-4.
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contradiction to what | will write. Don't worryl'm doing what is best for
you."

A letter to the then Minister, dated 15 Septeml@3?2 was composed by Mr
Hussain in the name of the second appellant. # headed "Application for
Consideration [under] Section 417 of the Migratiet”. Section 417 conferred
a power upon the Minister, if the Minister thougthivas in the public interest to
do so, to substitute for a decision of the Tribuaalecision more favourable to
an applicant. This and further requests of thisineawere rejected.

The Federal Magistrate held that Mr Hussain haedafraudulently in his
dealings with the appellants for personal gaint tigahad extracted money under
false pretences and that the appellants had bessoatled from attending the
Tribunal hearing "by the fraudulent behaviour of Nussain". The result was to
have "deprived the invitation to the hearing [a¢$§] quality of being a meaningful
invitation under s 425".

In the Full Court French J properly obserfed

"The finding of fraud should have specified, in grlace in the reasons,
what was said that was fraudulent, how it was fudent, and how it was

acted upon. The finding of fact that the magistraade however was not
challenged in these proceedings."

In his reasons, French J developed the mattesilasvs™;

"The agent held himself out to be a practisingc#oli and registered
migration agent. He was neither. He gave frauduévice that the
Tribunal was 'not accepting any visa applicationslhat the moment'.
He expressed a false concern that if [the firstedppt] and her family
appeared before the Tribunal they would say somegtimconsistent with
his proposed submission to the Minister. The axhaenounted to a
representation that the Tribunal process was a stmhthat participation
in it might prejudice [the first appellant's] presps of a successful
outcome on the basis of a submission to the Ministe

58 (2006) 154 FCR 365 at 383.

59 (2006) 154 FCR 365 at 399-400.
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The decision-making process, that is the processresfew which

incorporates an opportunity for a hearing on theddmns set out in Pt 7,
was corrupted. The importance of the appearanfoeebéhe Tribunal to
the outcome of the review was highlighted by thibdmal's reference, in
its reasons, to matters which it did not have guoojinity to explore with
[the first appellant] because of her non-appearar@g this basis, in my
opinion, the decision of the Tribunal was vitiated.was not a decision
made under the Act and therefore not a privativeisiten protected by
s474."

On the other hand Allsop J, one of the majorigpressed his conclusion
for setting aside the relief granted by the Fedetadistrate as follow$:

"A conscious choice was made by the [appellantsiango to the hearing,
which was influenced by the fraud of the agent.e Tomplaints of the
[appellants] are not about the process, but altwit erstwhile agent who
acted as he did. | do not consider that eitherd#@sion or the statutory
process was corrupted by fraud.”

Graham J, the other member of the majority, readbnthat the
sufficiency of an invitation to attend was to belased at the moment when it
has been given and that, viewed in that way, asydulent advice could not bear
upon the question of whether or not an invitatiaal fbeen duly given. But the
relief by way of certiorari and mandamus which haeén granted by the Federal
Magistrate was directed not to compliance with liger of s 425 but to the
decision made by the Tribunal on its review of deeision of the delegate. Was
that decision liable to impeachment by a remedyffaud practised upon the
Tribunal?

Neither the reasons of the Federal Magistratehmdissenting reasons of
French J in the Full Court considered in any detedlquestion of the motives of
Mr Hussain in acting as he did with respect to ridgection of the invitation to
attend the Tribunal hearing. The inference is wekn upon the evidence that

60 (2006) 154 FCR 365 at 402.

61 (2006) 154 FCR 365 at 424.
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Mr Hussain acted as he did for self-protectiont lasthe course of a Tribunal
hearing there be revealed his apparently unlawdumidaoct in contravention of
restrictions imposed by Pt 3 Div 2 of the Act, pararly by s 281.

Section 281 relevantly provides:

"281 (1)

3)

4)

Subject to subsection (3), a person whnosa registered
migration agent must not ask for or receive anydeether
reward for giving immigration assistance.

Penalty: Imprisonment for 10 years.

This section does not prohibit:

(@) alawyer from asking for or receiving a fee giving
immigration legal assistance; or

(b) a person from asking for or receiving a fee the
giving of immigration legal assistance by a lawyer.

A person is not entitled to sue for, recoveset off any fee
or other reward that the person must not ask faroeive
because of subsection (1)."

The term "lawyer" is so defined as to include ac#or of the Supreme Court of
a State. At the relevant time Mr Hussain was mgés a "lawyer" in this defined

sense.

Conclusions

French J correctly identified the ultimate issue the effect upon the
Tribunal's decision-making process, for which tlaeliBment provided in Pt 7 of
the Acf?, of the fraud of Mr Hussain.

As indicated earlier in these reasons, the pronssiof Pt 7 obliging the
Tribunal to invite the applicant to appear befdréoigive evidence and present

62 (2006) 154 FCR 365 at 399.
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arguments relating to the issues arising in ratatethe decision under review
(s 425(1)) and empowering the Tribunal to make @siten on the review in the
absence of an appearance (s 426A) are of centpariance for the legislative
scheme laid out in Div 4 of Pt 7 (ss 422B-429A) tilee conduct of reviews. By
s 422B that Division provided that it is to be takes an exhaustive statement of
the requirements of the natural justice hearing.rul

The fraud of Mr Hussain had the immediate consecg@f stultifying the
operation of the legislative scheme to afford reltyustice to the appellants.
That this is so is manifest by the reasons givethkyTribunal, which included
the statement:

"The [first] applicant was put on notice by thelblmal that it is
unable to make a favourable decision on the inftonabefore it but the
applicant has not provided any further information support of her
claims. Nor has she given the Tribunal an oppargun explore aspects
of her claims with her. A number of relevant ques are therefore left
unanswered.

The Tribunal is not satisfied, on the evidence kefg that the applicant
has a well-founded fear of persecution within theamng of the
Convention."

Reference has been made earlier in these reastims submission for the
Minister that any fraud perpetrated on the apptdlavas not a fraud "on" the
Tribunal. Further, as noted above, Allsop J charesed the complaints of the
appellants as not about the process but aboutdhstivhile agent and concluded
that neither the decision nor the statutory proc¢esss corrupted by frauff:
However, as in other areas of legal debate, inofydjuestions of federal
legislative power under the Constitution it§&lfo say of a law or state of affairs
that it bears one legal character does not nedgsskmy it a second legal
character which is of decisive significance.

63 (2006) 154 FCR 365 at 402.

64 Grain Pool of Western Australia v Commonwea(000) 202 CLR 479 at
492 [16].
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No doubt Mr Hussain was fraudulent in his dealimgth the appellants.
But the concomitant was the stultification of thpemation of the critically
important natural justice provisions made by Digf4Pt 7 of the Act. In short,
while the Tribunal undoubtedly acted on an assuwmnpdif regularity, in truth, by
reason of the fraud of Mr Hussain, it was disalftedh the due discharge of its
imperative statutory functions with respect to tdmmduct of the review. That
state of affairs merits the description of the pcacof fraud "on" the Tribunal.

The consequence is that the decision made by tieingl is properly
regarded, in law, as no decision at all. This esduse, in the sense of the
authorities, the jurisdiction remains constructyvahexercised. The authorities
were collected ilBhardwaf®.

The significance of the outcome in this appeal usthonot be
misunderstood. The appeal has turned upon thécylart importance of the
provisions of Div 4 of Pt 7 of the Act for the card by the Tribunal of reviews
and the place therein of the ss 425 and 426A. hin Rull Court French J
correctly emphasised that there are sound readgualioy why a person whose
conduct before an administrative tribunal has baféected, to the detriment of
that person, by bad or negligent advice or somerathishap should not be heard
to complain that the detriment vitiates the decisisad€. The outcome in the
present appeal stands apart from and above suskdeoations.

Were the matter litigated in the original juridiba of this Court, the
consequence would be that mandamus would lie urgd@b(v) of the
Constitution to compel the Tribunal to redetermitiee review application
according to law. In support of that remedy urgl@b(v), certiorari would lie in
respect of the purported decision of the TribfinaBy reason of the terms of the
conferral of jurisdiction upon the Federal Magit#sa Court it was in a
corresponding position.

65 (2002) 209 CLR 597 at 614-615 [51]. See, furthRlaintiff S157/2002 v
Commonwealtli2003) 211 CLR 476 at 506 [76].

66 (2006) 154 FCR 365 at 399.

67 Plaintiff S157/2002 v Commonwea(2003) 211 CLR 476 at 507 [80].
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The order of the Federal Magistrates Court grgnbirders in the nature of
certiorari to quash, and mandamus requiring thebuhal to redetermine
according to law, the review of the decision of tiedegate were properly made.
That redetermination according to law will includee Tribunal giving the
appellants, pursuant to s 425, a fresh invitatappear before the Tribunal.

Orders
The appeal to this Court should be allowed witkt€o The orders of the

Federal Court entered on 24 October 2006 shoulddbeaside and in place
thereof the appeal to that Court should be disrdiggth costs.



