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The Tribunal remits the matter for reconsideration
with the following directions:

(1) that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second and third named applicants
satisfys.36(2)(b)(i) of the Migration Act,
being members of the same family unit as
the first named applicant.
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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of ChiRRC), arrived in Australia [in] April 2006
and applied to the Department of Immigration antiz€nship for Protection (Class XA)

visas [in] August 2008. The delegate decided toseto grant the visas [in] April 2009 and
notified the applicants of the decision and theuiew rights by letter dated [in] April 2009.

The delegate refused the visa application on teeslihat the applicants are not persons to
whom Australia has protection obligations underRe¢ugees Convention

The applicants applied to the Tribunal [in] Aprd@ for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membeahefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tfar purposes of the definition.

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh
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owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293IIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance®odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or



18.

19.

insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

COUNTRY INFORMATION

The Congressional-Executive Commission on Chinai&irfReport 200%rovides the
following information:

Islam

Authorities increased repression of Islam in thedfian Uyghur Autonomous Region (XUAR) in

the past year, while the government and Party soat to strictly control the practice of Islam in
other parts of the country. The Commission obsebredd measures implemented in the XUAR to
increase monitoring and control over religious camities and leaders; steps to restrict pilgrimages
and the observance of religious holidays and custamd continued measures to restrict children’s
freedom of religion. Throughout China, Muslims rémea subject to state-sanctioned interpretations
of their faith and to tight state control over thgiigrimage activities.

INCREASED REPRESSION IN XINJIANG

Authorities increased repression in the XUAR amigparations for the 2008 Beijing Summer
Olympic Games, protests in Uyghur and Tibetan apé&hina, and government reports of terrorist
and criminal activity in the region. During the yelacal governments throughout the XUAR
reported on measures to tighten control over m@ligincluding measures to increase surveillance of
mosques, religious leaders, and practitioners;egatiiormation on practitioners’ religious

activities; curb “illegal” scripture readings; drincrease accountability among implementing
officials. Authorities connected control of religi® affairs with measures to promote *social
stability” and continued longstanding campaigndiri& Islam to “extremism” and the threat of
terrorism. In September 2008, XUAR chair Nur Beadailed for strengthening controls over religion
and for increasing political training of religioleaders.61 Amid preparations in the XUAR for the
Olympics, overseas media reported in June thabati#s in Agsu district razed a privately built
mosque for refusing to post pro-Olympics posters.62

Local authorities and educational institutionshia XUAR continued in 2007 and 2008 to impose
restrictions on the observance of the holiday ahR@an, including restrictions on state employees’
observance of the holiday and prohibitions on dgsestaurants during periods of fasting.63
Overseas media reported on the detention of twdiMugstaurant managers for failing to abide by
instructions to keep restaurants open.64 Authgritigensified limits on the observance of Ramadan
with measures to curb broader religious and culpnactices.65 Some local governments reported
on measures to prevent women from wearing headiiogge 66 In March, women in Hoten district
who demonstrated against various human rights abingbe region protested admonishments
against such apparel issued during a governmerpiagmto promote stability.67

The XUAR government continues to maintain the hesskegal restrictions on children’s right to
practice religion. Regionwide legal measures fogadents and guardians from allowing minors to
engage in religious activity.68 In August 2008 hauities reportedly forced the return of Uyghur
children studying religion in another province atedained them in the XUAR for engaging in
“illegal religious activities.” 69 Local governnmés continued to implement restrictions on



children’s freedom of religion, taking steps inéhgimonitoring students’ eating habits during
Ramadan and strengthening education in atheispara®f broader controls over religion
implemented in the past year.70 Overseas soureesrbported that some local governments have
enforced restrictions on mosque entry by minorsyelsas other populations.71 ....

RESTRICTIONS ON THE FREEDOM TO MAKE OVERSEAS PILGRAGES

XUAR authorities continued in the past year to supmpeasures to prevent Muslims from making
pilgrimages outside of state channels, following tbnfiscation of Muslims’ passports in summer
2007 to restrict private pilgrimages.72-

CONTINUING CONTROLS OVER INTERNAL AFFAIRS AND DOCTRIE

The government continued to tightly control theemal affairs of Muslim communities. The state-
controlled Islamic Association of China aligns Maospractice to government and Party goals by
directing the confirmation and ongoing politicatlottrination of religious leaders, publication of
religious texts, and content of sermons. 79 Inph&t year, authorities called for continued measure
to control religious doctrine. In a 2008 intervieYie Xiaowen, head of the State Administration for
Religious Affairs, justified state interference

in the interpretation of Islamic doctrine on thewnds of “public interests.” 80 ..............

Religious Prisoners

Authorities continue to detain, formally arrestdan some cases imprison Chinese citizens
because of their religious activities or for prditegs Chinese policies on religion.110 Known
cases from the past year and new developmentguopisly reported cases include:

[JAdil Qarim, an imam at a mosque in Kucha countyjigng,Uyghur Autonomous
Region (XUAR), whom authorities detained duringealgity roundup in the
aftermath of a reported series of bomb attackkercbunty on August 10. An
individual accused of involvement in the Augustid€ident had attended the
mosque. Adil Qarim denied having any links to tttacks. His current whereabouts
are unknown!(JAlimjan Himit (Alimujiang Yimiti), a house churclehder in the
XUAR detained on January 12, 2008, and charged sukiverting state power and
endangering national security. Alimjan Himit ha@yously worked as the branch
manager of a foreign-owned company shut down &rgaging in illegal religious
infiltration activities.” A court in Kashgar triethe case on May 27, 2008, and
returned it to the procuratorate due to “insuffiti evidence,” but authorities have
kept Alimjan Himit in detention.

......... [IMutellip (Mutallip)
Hajim, a jade merchant and father of eight detamedUAR authorities in January
2008 in apparent retribution for his activitiesgiefy underground Muslim schools, as
well as for supporting the families of prisoners &or violating population planning
requirements. Mutellip Hajim reportedly died in elgion after being subjected to
torture, and his corpse was returned to his faonlyarch 3, 2008, with orders not
to publicize his death.

INCREASED REPRESSION IN XINJIANG DURING THE OLYMPE
Officials in the Xinjiang Uyghur Autonomous Regi@RUAR) reiterated a pledge in August 2008 to
use harsh security measures to crack down agamgioivernment-designated “three forces” of
terrorism, separatism, and extremism.30 On AugBstMang Lequan, XUAR Communist Party
Chair, described the battle against the “threedst’ as a “life or death struggle” and pledged t
“strike hard” against their activities. XUAR PgrCommittee Standing Committee member Zhu
Hailun reiterated the call to “strike hard” at &ugust 18 meeting. ................

. Wide-scale Detentiongwthorities have carried out widescale detentiapart of security
campaigns in cities throughout the XUAR, accordim@ report from the Uyghur Human Rights



Project. Reported measures include “security sweepsulting in mass detentions in the Kashgar
area and Kucha county, including blanket detentioi&ucha of young people who have been
abroad; the detention of non-resident Uyghurs in&oity; the forced return of Uyghur children
studying religion in another province and theiretigion in the XUAR for engaging in “illegal
religious activities™; and the detention of familyembers or associates of people suspected to be
involved in terrorist activity. . ..

HUMAN RIGHTS ABUSES IN THE XINJIANG UYGHUR AUTONOM@S REGION
INTRODUCTION

Human rights abuses in the Xinjiang Uyghur Autonas&egion (XUAR) remain severe, and
repression increased in the past year. As dethyyeddle Commission in past Annual Reports,1 the
government uses anti-terrorism campaigns as axpfeteenforcing repressive security measures and
for controlling expressions of religious and ethidientity, especially among the ethnic Uyghur
population, within which it alleges the presenceearatist activity. It enforces “strike hardhta
crime campaigns against the government-designdtede forces” of terrorism, separatism, and
extremism to imprison Uyghurs for peaceful expm@ssiof dissent, religious practice, and other non-
violent activities. In the past year, the governtnesed these longstanding campaigns as a
springboard to increase repressive practices amjobpations for the 2008 Beijing Summer Olympic
Games, reports of terrorist activity, and protest®ng ethnic minorities. In the past year, the
government also continued to strengthen policiegdiat diluting Uyghur ethnic identity and
promoting assimilation. Policies in areas suclaagliage use, development, and migration have
disadvantaged local ethnic minority residents aaelpositioned the XUAR to undergo broad
cultural and demographic shifts in coming deca@esernment policy in the XUAR violates China’s
own laws and contravenes China’s internationalgaliions to safeguard the human rights of XUAR
residents. The government has failed to implentsriggally stipulated “regional ethnic autonomy”
system in a manner that provides XUAR residenth wieaningful control over their own affairs.
Instead, authorities exert central and local govemmt control at a level antithetical to regional
autonomy. Government policies violate the basic dnumghts of XUAR residents and have a
disparate impact on ethnic minorities.2

ANTI-TERRORISM POLICIES, ANTI-CRIME CAMPAIGNS, ANCSECURITY

MEASURES

The Chinese government uses anti-terrorism campagia pretext for enforcing harsh security
policies in the XUAR. In the past year the governmesed security preparations for the 2008 Beijing
Summer Olympic Games, reports of terrorist actj\dtyd protests in Tibetan areas of China and
within the XUAR as platforms for advancing represssecurity measures in the region. In spring
2008, the Chinese government claimed it had brolpetinree terrorist plots to disrupt the Olympics,
as well as an attempted terrorist attack on amadir@s in the past,3 however, the government
provided scant evidence to back up its claims amtircued to enforce restrictions on free press that
hindered efforts to report on the region.4 During $ame period, local governments implemented a
series of measures to tighten security, restrligiogis activity, and hinder citizen activism.5

Speaking Out: Uyghurs Punished for Free SpeechirijiaXg

As detailed by the Commission in past Annual Rep@®& Chinese authorities have detained
or imprisoned ethnic Uyghurs for various forms eapeful expression, including non-violent
dissent. Such cases include:

[JTohti Tunyaz, a Uyghur historian living in JapanaatnChinese authorities detained in 1998 while
he was visiting the Xinjiang Uyghur Autonomous Reg{XUAR) to conduct research. He received
an 11-year sentence in 1999 for “stealing stateets” and “inciting splittism,” based on a lisf
documents he had collected from official sourceinguthe course of his research, and on a
“separatist” book he had allegedly published.30d&helil Zunun, who received a 20-year sentence
in November 2001 after translating the UniversatiBtion of Human Rights into the Uyghur
language.31 Abdulghani Memetemin, a journalistesecetd to nine years’ imprisonment in 2003 after



providing information on government repression agayghurs to an overseas organization.
Authorities

characterized this act as “supplying state sed¢oe#s organization outside the country.”

[JAbdulla Jamal, a teacher arrested in 2005 for mgiti manuscript that authorities claimed incited
separatism.32 Nurmemet Yasin, a writer who receiv&@-year sentence in 2005 for “inciting
splittism™ after he wrote a story about a cagem bvho commits suicide rather than live without
freedom.33 JKorash Huseyin, chief editor of the journal thablished Yasin’s

story, who received a three-year sentence in 200%dereliction of duty.” Huseyin's sentence
expired in February 2008, and he is presumed te kace been released from prison.34
[JMehbube Ablesh, an employee in the advertising dijgant at the Xinjiang People’s Radio Station,
who was fired from her job in August 2008 and detdiin apparent connection to her writings on
the Internet that were critical of government pebg including bilingual education.35

CIVIL SOCIETY IN XINJIANG

XUAR government policy hinders the growth of cis@ciety in the region. Authorities have banned
gatherings of private Islam centered social growpéch had aimed at addressing social problems
like drug use and alcoholism.36 Fears of citizeivisen have prompted the suppression of locally led
political movements, including demonstrations intétodistrict in March led by women protesting
repressive policies in the region. ...

The Annual Report of the United States Commissidnternational Religious Freedom,
May 2008 includes the following:

In the XUAR, or Xinjiang, conditions for freedom i#ligion and belief are particularly poor and the
provincial government intensified repression ofraligious groups in the province. According to
government officials, this repression is justifledits policy to “stamp out terrorism, separatismd a
religious extremism” in the XUAR. During the lastar, Uighur Muslim clerics and students have
been detained for various “illegal” religious adiis, “illegal religious centers” have been closed
and police continue to confiscate large quantiti¢llegal religious publications.” The government
continues to limit access to mosques, includingpdmicipation of women, children, communist party
members, and government employees. All imams ifiafig are required to undergo annual political
training seminars to retain their licenses, andllgecurity forces monitor imams and other religiou
leaders. Imams at Uighur mosques are reportedlyinextjito meet monthly with officials from the
Religious Affairs Bureau and the Public Security&au to receive advice on the content of their
sermons. Failure to report to such meetings cairitri@ésthe imam’s expulsion or detention. Religious
leaders and activists who attempt to publicizeriticize human rights abuses in the XUAR have
received prolonged prison terms, on charges ofdisgzm,” “endangering social order,” and
“incitement to subvert state power.”

Officials in the XUAR continue to restrict the tééeg of Islam to minors. During the Commission’s
visit to China, local government officials confirthtéhat minors were prohibited from participating in
any religious activity or instruction before thengaletion of nine years of compulsory public
education. The existence of such a policy conttagitatements made by other Chinese central
government officials who claimed that no restrio@xist prohibiting the religious activities of
minors. Teaching religion to minors continues tal®@iminal offense in the XUAR. Aminan

Momixi, a woman in a rural area of Xinjiang, waseated and detained in August 2005 for holding
religious classes for 37 students in her home. évtibs in Xinjiang report that Momixi was released
however, they have failed to account for her wheoets and U.S. government officials have been
refused permission to meet with her. In severallltes in Xinjiang, plainclothes police are
reportedly stationed outside of mosques to enfartes forbidding children and government
employees from attending services. There are refloat in some areas, individuals under the age of
30 are prohibited from attending mosque. Througbonijiang, teachers, professors, university
students, and other government employees are jexhiipom engaging in religious activities, such
as reciting daily prayers, distributing religiouaterials, observing Ramadan, and wearing head
coverings, and are reportedly subject to finebafytattempt to do so. Such standards are reportedly



enforced more strictly in southern Xinjiang andther areas where Uighurs account for a higher
percentage of the population.

In the past year, authorities in the XUAR introddicegulations to ensure that the government-
approved Chinese Patriotic Islamic Association mstall hajj pilgrimages. To fulfill these new
regulations, XUAR authorities require Muslims tortwver their passports to local government
offices for registration. To retrieve their pasgppMuslims are required to submit information
regarding their hajj travel plans to ascertain thay did not receive a foreign visa without
authorization. Uighur human rights activists outsid China also expressed concern that the new
policy may be used to identify and punish Uighurwravel outside of the XUAR (United States
Commission on International Religious Freedom 2@08ual Report of the United States
Commission on International Religious Freeddfay, pp.174-175.

The U.S. Department of State reportloternational Religious Freedom in China 2008
includes the following:

Section Il of the report states:

During the period covered by this report, the Gowegnt's respect for religious freedom remained
poor, and controls tightened in some areas, inctuiti Tibetan areas, the XUAR, and Beijing.

... In March 2005 a Foreign Ministry spokespersou sia¢ country had no national regulations
preventing children from receiving religious instfion but religion should not interfere with public
education. However, Article 14 of the Xinjiang Impienting Measures of the Law on the Protection
of Minors still states that "parents or other gieand may not permit minors to be engaged in realigio
activities." Schools in the XUAR reportedly requateidents to attend mandatory classes on Friday,
effectively preventing them from attending Fridagyer at the mosque.

... XUAR authorities continued to restrict Muslimiggbus activity, sometimes citing
counterterrorism as the basis for taking repressdti®n. In recent years XUAR authorities detained
and formally arrested persons engaged in unautebrizligious activities and charged them with a
range of offenses, including state security crinié®y often charged religious believers with
committing the "three evils" of terrorism, sepasatj and extremism. Because authorities often did
not distinguish carefully among those involved @agpeful activities in support of independence,
"lllegal” religious activities, and violent terrem, it was often difficult to determine whether
particular raids, detentions, arrests, or judipiahishments targeted those peacefully seekinggalit
goals, those seeking to worship, or those engageidlence.

The Government reportedly continued to detain UidWiuslim citizens for possession of
unauthorized religious texts, imprison them forgielus activities determined to be "extremist," and
prevent them from observing certain sacred religimaditions. Compared to other provinces and
autonomous regions, the XUAR government maintathedseverest legal restrictions on a child's
right to practice religion, and XUAR authoritiesarfew areas prohibited women, children, CCP
members, and government workers from entering messduight controls on religion in the XUAR
reportedly affected followers of other religionsve|.

The Government of the XUAR often prohibited puldiqpressions of faith by teachers, professors,
and university students, including during Ramadome local officials reportedly called on schools
to strengthen propaganda education during Ramauthput a stop to activities including fasting and
professing a religion.

...The Government attempted to restrict Hajj traediAC-sponsored Hajj tours... In 2007, foreign
media reported that XUAR officials confiscated gassports of more than 2,000 Uighur Muslims in
an effort to prevent unauthorized Hajj pilgrimagesreign media reported that some Uighur Muslims



were told they would have to pay a deposit of $8,80llars (45,195 RMB) to retrieve their passports
for overseas travel.

...Under the RRA and regulations on publishing, relig texts published without authorization,
including Bibles and Qur'ans, may be confiscatetiwarauthorized publishing houses closed.
Religious adherents are subject to arrest and smpment for illegal publishing. Authorities often
confiscated Bibles in raids on house churches.dbusbfficials continued to monitor the importation
of Bibles and other religious materials. In the X®Agovernment authorities also at times restricted
the buying and selling of the Qu'ran.

...The Government reportedly arrested two Uighur §€fam employees of foreign-owned companies
that were scrutinized for "illegal religious acties.” On October 9, 2007, the Kashgar Municipal
Bureau for Ethnic Affairs told Alimujiang Yimiti, &ighur Christian employed by a British-owned
company, that he had violated provisions of thes2RBA, the "Explanation of the Regulations on
Not Permitting Christians to Engage in House Chireligious Activities" promulgated by the
UFWD, and the "Notice on Strengthening AdministratiWork on Christianity” promulgated by the
XUAR Party Committee of the UFWD. In January 200&sKgar authorities arrested Yimiti on
charges of "engaging in illegal religious actisti@ the name of business" and preaching Chriggiani
to ethnic Uighurs, according to the NGO. On May 2008, the Kashgar District Intermediate
People's Court tried Yimiti on the charge of "englanmg national security.” According to an NGO
report the Government closed Yimiti's company ogpicion of "foreign religious infiltration." The
Kashgar court sent his case back to prosecutortodiirsufficient evidence."

According to the NGO, on November 27, 2007, XUARhatities sentenced another Uighur
Christian, Wusiman Yiming, who worked for an Ameicowned company, to 2 years of reeducation
through labor. The owner of the company, an AmaeriCaristian, was expelled from China and the
company was shut down. The Reeducation throughr.@bmmittee that sentenced Wusiman

Yiming accused him of "assisting foreigners withdhl religious activities."

...On April 13, 2008, XUAR police took 46 Christiaiméo custody who were worshipping at the
home of Ding Zhichun in Shache County, Kashgar, XJAuthorities reportedly forced the
Christians to confess to illegal worship activiteaxl to study the Government's handbook on
religious policy. Forty-four were released follogipayment of a fine. The Government sentenced
two church members to 15 days of administrativert&in. Authorities detained nine house church
members in March 2008 in Qu County, Sichuan Prayjina suspicion of "using an evil cult to
obstruct the enforcement of the law."

...The Government sought the forcible return of sehMdighur Muslims from other countries, some
of whom had reportedly protested limits on the Hajjl encouraged prayer and fasting by fellow
Muslims.... According to NGO reports, in July 2004kBtan reportedly arrested and forcibly
returned to the country Osman Alihan, a Uighur Mugiusinessman who participated in protests
against Hajj restrictions. That same month the @owent of Saudi Arabia also reportedly arrested
and forcibly returned Habibulla Ali, a Uighur Musliwho discussed the hajj restrictions with other
Uighur Muslims in Saudi Arabia, according to NGQo#s.

...On June 23, 2008, media stated that a mosqueAksarCity in the XUAR was demolished. A
representative of the World Uighur Congress claitimed the congregation of the mosque was
accused of illegally renovating the structure, yiag out illegal religious activities, and illeggll
storing copies of the Qur'an. A spokesman for theidtty of Foreign Affairs claimed that the
structure was not a mosque (US Department of 308, International Religious Freedom Report
for 2008 - China (includes Tibet, Hong Kong, Macau)

A report issued in October 2008 by The New York @snstated:



To be a practicing Muslim in the vast autonomouggam of northwestern China called
Xinjiang is to live under an intricate series oitaand regulations intended to control the
spread and practice of Islam, the predominantiogligmong the Uighurs, a Turkic people
uneasy with Chinese rule.

The edicts touch on every facet of a Muslim’s wélife. Official versions of the Koran are
the only legal ones. Imams may not teach the Korgmivate, and studying Arabic is
allowed only at special government schools.

Two of Islam’s five pillars — the sacred fasting mio of Ramadan and the pilgrimage to
Mecca called the hajj — are also carefully cont@lIStudents and government workers are
compelled to eat during Ramadan, and the passpidughurs have been confiscated across
Xinjiang to force them to join government-run hayrs rather than travel illegally to Mecca
on their own.

Government workers are not permitted to practitariswhich means the slightest sign of
devotion, a head scarf on a woman, for exampldddead to a firing.

Uighers are the largest ethnic group in Xinjiangraunting for 46 percent of the population
of 19 million. Many say Han Chinese, the countiggninant ethnic group, discriminate
against them based on the most obvious differelmetgeen the groups: language and
religion.

The New York Times report further states: “Critgzsy the government is trying to
restrict the movements of Uighurs and prevent them coming into contact with
other Muslims, fearing that such exchanges couildl lBupan-Islamic identity in
Xinjiang.” And, “The government restrictions aresped inside mosques and
elsewhere across Xinjiang. ...officials take greahg#o publicize the law prohibiting
Muslims from arranging their own trips for the hia{\Wong, E. 2008, ‘Wary of

Islam, China Tightens a Vise of Rules’,

Country sources indicate that it is likely that bligs overseas and in Australia are monitored
by the Chinese authorities.

In respect of monitoring in Australia by Chinesé¢hauities DFAT advised in June 2006:

Al. ltis likely that Chinese authorities seek tonitor Uighur groups in Australia
and obtain information on their membership and sugps (see CX154325 [see
below]). In pursuing information, Chinese authestwould not necessarily exclude
sources who do not have a political profile. itherefore conceivable that Chinese
authorities would approach Uighur secondary schtaents to inform on the
Chinese Uighur Community in Australia.

A2. Failure to comply with Chinese authorities estpéions to provide information
could possibly result in repercussions on retur@hma This could include Chinese
authorities harrassing (sic) individuals and/oirtFemily members, (for example
including, but not necessarily limited to, creatdfifficulties in pursuing education or
public sector employment opportunities.)

A3. We consider there to be a small likelihood bin@se authorities learning of
individuals’ PV applications in the absence of soniiscretion by the applicants.
But if this information were revealed, on returrdbina, failed applicants would be
likely to be subject to official scrutiny. In adidih to possible consequences listed in
paragraph 2, authorities might interview the per@at might put the person
concerned in administrative detention
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(DIAC Country Information Service 200€ountry Information Service No. 06/29 —
CIS Request No 8597: China: Treatment of UighurReturn to China(sourced
from DFAT advice of 28 June 2006), 29 June).

In May 2006, DFAT advice on the return of memhu#rlighur associations to
China included information on the likelihood of Higrs being monitored in
Australia:

A.l. Itis not possible to say definitively how @hse authorities would treat a
particular individual who returned to China afteiry involved in a Uighur group in
Australia.lt is likely that the Chinese authorities seek to rmanitor Uighur groups

in Australia and obtain information on their membership and supporters On
return to China, it is likely that the authoritiesuld at least put such people under
surveillance and might detain them for interview.

Whether the person would face more serious consegseould be influenced by
whether China perceived the person’s activitiesidatof China as amounting to
criminal activities. China regards separatist dtis (eg calling for Xinjiang's
independence from China) as criminal, regardlesghafther the person was in China
or in another country when he or she carried ocl sictivities. In determining what
constitutes separatist activity, China does notarakignificant distinction between
non- violent political calls for Xinjiang indepemize and advocacy of violence
(although the latter would likely attract more sevpunishment).

If the Chinese authorities establish that the pehss been in contact with any of the
four East Turkistan organisations which China coexs to be terrorist organisations
(the East Turkistan Liberation Organisation, thetHaurkistan Islamic Movement,
the World Uighur Youth Congress and the East Ttakisnformation Centre}t is
likely that the Chinese authorities would considethat the individual has been
involved in criminal activities. The use of “East Turkistan” in naming an
organisation would be perceived by China as ingigahat an organisation has
separatist intentions.

Depending on the level of the individual’s involvent in Uighur organisations, if on
return to China the individual renounced his or pr@vious political sentiment and
promised to cease any political activity, the Chimauthorities might act more
leniently — for example, the authorities might mtew the person and possibly put
him or her in administrative detention (re-eduaatiorough labour) for a period. On
the other hand, if the individual continued to laditirally active, he or she would
likely face more serious consequences.

A.2. As noted above, the consequences for theigheh on return to China would be
related to his or her level of involvement with thrganisation outside of China, as
well as the individual’'s behaviour on return to @hiThe more involved the
individual had been in a Uighur organisation outsi@ of China, the more likely
that China became aware of the individual's activites (with repercussions as
outlined above)

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s file #me Refugee Review Tribunal file
relating to the applicant3he Tribunal also has had regard to the materiained to in the
delegate's decision, and other material availabieftom a range of sources.
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Theapplicants appeared before the Tribunal [in] JUW@920 give evidence and present
arguments. The Tribunal also received oral evidéroa [name deleted in accordance with
S.431(2) of the Migration Act as it may identifyetapplicant], who is a friend of the
applicant.The Tribunal hearing was conducted with the asstgt@f an interpreter in the
Uyghur and English languages.

The applicants were represented in relation togkieew by their registered migration agent.
The representative attended the Tribunal hearihg.réview applicant was emotional
continually throughout the hearing.

The review applicant came to Australia [in] Aprd@6 with her husband and her two
daughters (the secondary applicants) on a Classuli¢]ass 457 (Business Longstay) visa as
a dependant on her husband’s 457 visa.

The review applicant claimed that they obtainedrtGainese passports (the four of them) by
paying a bribe of 15,000 Yuan to a distant frierftbvfound someone inside the Government
that could approve the passports.

The applicant claimed that they were all questicaetthe airport for three hours when they
were leaving for Australia and that they were todd to get involved in anything odd while
in Australia.

The applicant said she feared she would be sqail ttortured, and possibly even killed if
she returns to China because she is a Muslim Uygharhas engaged in activities in
Australia which the Chinese would consider as ‘s’ and/or linked to ‘international
terrorism.” The applicant claimed that the authesitwill not protect her, as they are the
persecutors.

A detailed submission by the applicant’s repredemavas provided with the protection visa
application. In it she outlined the applicant'€kground, claims, and referred to numerous
media and analytical reports which describe petsatof Uyghurs by the Chinese
government in China. The applicant’s represergadngued that the applicant’s fear of
persecution was due to multiple Convention grounds. nationality (East Turkistan),
political opinion, religious beliefs (Islam) and mbership of a particular social group. She
said she has suffered so much in China.

The applicant claimed that when she was at uniyestie attended political rallies against
the government between 1984 and 1986 because Wiglare not treated as equals, the
family planning law in that persons were only pdted to have two children and because of
a nearby nuclear plant that was causing healthigmbfor people.

The review applicant said that her father who veamérly a lecturer [information deleted:
s431(2) butis now retired was abused, torturetimprisoned during the Cultural
Revolution.

Her mother was a [occupation deleted: s431(2)]veasl also severely abused, tortured and
imprisoned during the Cultural Revolution.

The applicant claimed that her mother was helceiremtion for eight months and also that
when she (the applicant) became a doctor she was/eao permitted to speak her own
language (Uyghur) at the hospital she worked at.
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The applicant said that she started working ahtispital in 1988 for three years and was
able to do so because her father paid a bribe ,6000Yuan to get a job there and also
because her mother worked at the same hospitalbpidy. The authorities kept a record of
everything she did at work and at one stage thayneld that she had wrongly diagnosed a
person so they locked her up for seven days. Stelsst she was forced to carry out
abortions and make women infertile which is agahestreligion and because she helped a
woman who was five months pregnant she was notfpaitiree months and was questioned
a lot.

She had also assisted a Uyghur person who hadsheém the leg during an anti Chinese
government event and she was detained for seven A&gr that she was forced to do two
years of cleaning at low pay.

The applicant claimed that she grew up in a familyhich the Muslim religion and cultural
traditions were strong. She said that many Uygteash their children religion in secret and
when a well known elderly doctor was invited to twespital to practice the applicant invited

a few of her friends over so he could teach thielgdm about their religion. The political
manager at the hospital found out about that ssvsisepenalised for three months and had to
work in a factory as a labourer, received a redwsadary and her annual award of 2000
Yuan was not paid to her. The applicant said the disappeared after two months and she is
now suspicious that that man may have been themperko told the authorities about her
activities.

The applicant fears returning to China as she wedi¢hat she would be arrested at the airport
on her arrival and imprisoned, tortured or killesthuse the Chinese authorities have recently
searched her house and confiscated personal pydpattcould cause her to be classed as an
enemy of the state.

The applicant said that the police raided her hamsktook away books about the history of
the Uyghurs and CDs and they detained the applschrdther for three days, questioning
him about the applicant’s activities in Australiat he convinced them that the material did
not belong to him. She is not aware where her lerathnow. She also claimed that her
younger sister had been questioned by the poliddlaat her sister’s husband had asked the
applicant not to contact them again.

Furthermore, while in Australia, the applicant b#gended Uyghur events, including the visit
to Adelaide by Rabiye Kadeer, the head of World kiygCongress, in February 2008 at a
rally attended by 500 people. Photographic evid@fitke applicant with Ms Kadeer and
standing with a group of people with the Uyghuriovadl flag are held on file. The applicant
claimed that she attended a mosque weekly in Rdréne Uyghur activities are discussed.

The applicant was asked why her husband had ndiedgdpr protection and she said that
they were separated for a while but are now bagé&tteer and he discouraged her from
applying for protection because he believes thamtis visa expires in December 2009 the
company that he is working for will apply for antemsion of his visa for a further four years.

The applicant was asked at the hearing what woagighén if that visa is not granted to her
husband and she said she did not know. The Trilsmdlthat the applicant must understand
that the Tribunal is concerned that her husbandneasat the hearing to support her
application.
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The representative said that she too had askeshthe question of the applicant and she said
that her husband was confident that he could gebgeent residency through his
employment. The representative said that she hadeatlthe husband of the applicant that he
should get advice on his position.

The applicant was asked why she conducted a ‘Newrere people read the Koran in
memory of relatives, at the hospital, and wouldinte considered provocative by the
authorities. The applicant said that it was heldher late father in law and around 30 people
attended because her house was too small to hekktivice. She said that there were many
little halls at the hospital and she felt there wathing wrong in doing that as the authorities
are concerned if people meet to read the Koraham homes.

The applicant was asked why she took 28 monthppty dor protection and she answered
that she knew nothing about how to go about thege®for applying for protection but
finally her sister who lives in Australia told hehat to do.

The applicant was asked what has happened to har stie has been detained and she
claimed that she became very scared and startedrsitrg when the police were beating
other people so they then beat her with an eleicttetick’ around her left arm and then she
passed out.

The witness [name deleted: s.431(2)] claimed thatddn’'t know the applicant in China but
met her in Perth at a picnic and when she went hon@hina [in] July 2008 she was
guestioned at the airport about a photo the autestad showing the applicant at the
community gathering with Rebiya Kadeer. Asked atliearing why they would show her
the photo the witness said they were asking allHuyg because it was just before the
Olympic Games and just because she was a Uyghurnieg) from overseas.

The representative said that she had met Rebiyadfahd she was informed that there are
Han Chinese spies as well as Uyghur spies in Aisstrad that she is very careful dealing
with Uyghur community members.

FINDINGS AND REASONS

The applicants travelled to Australia on a passigstted by the relevant authority of PRC.
The applicants claim to be nationals of PRC whoewern in former East Turkistan, now
known as Xinjiang Uyghur Autonomous Region (XUAR)RRC. The Tribunal accepts that
the applicants are nationals of PRC and that theyatside their country of nationality.

The Tribunal accepts that the applicant’s obtaitheidt Chinese passports by paying a bribe
and that they were questioned at the airport whewn were leaving for Australia and that
they were told not to get involved in anything adaile in Australia.

The Tribunal further accepts that the applicantatbworking in a hospital in 1988 as a
doctor and was able to do so because her fatheégaiibe. The Tribunal also accepts that
the authorities kept a record of everything sheatlidork and she was held in detention on
occasions and also that she was forced to carrgpmrations that were against her religion
and was forced to do cleaning as part of her pumestt.
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The Tribunal also accepts that the applicants hbaséeen raided by the police and also that
her younger brother and sister has been questimndte police about the applicants
activities.

The Tribunal accepts the applicant’s reasons wiyokk her 28 months after arriving in
Australia to apply for protection and the statentgnthe witness [name deleted: s.431(2)]
that she was shown a photo of the applicant bytitleorities when she returned to China in
July 2008.

Based on evidence on file and at hearing the Tebaocepts that the applicant has
participated in activities since arriving in Ausiaan support of the Uyghur community
particularly by attending a visit by Rabiye Kadee head of World Uyghur Congress, in
February 2008. Photographic evidence of the appiie@th Ms Kadeer and standing with a
group of people with the Uyghur national flag aetdhon file.

The Tribunal also accepts that the applicant hasesarriving in Australia, become more
aware of her cultural/ethnic and religious idenéihd has began to form political opinions
about the situation of Uyghur Muslims in XUAR.

Critical to the Tribunal’s findings is an assesstridrwhether the applicant engaged in the
activities with the Uighur community in Australiarfthesole purpose of obtaining protection
and enhancing his visa application (pursuant ti@®®1R(3) of theMigration Act 1958.

However, given the evidence before it, the Tribwmalsiders that this was not thele
reason and therefore the applicant’s conduct irtrAlia is not disregarded, even if
strengthening refugee claims may also have beeotiaation.

The Tribunal is required to determine whether ghgliaant has a well-founded fear of
persecution if she were to return to China and hdrethere is a real chance that she will
suffer serious harm due to: i) her involvement padicipation in Australia with the Uyghur
community; and ii) as an active Muslim. The appiitchas claimed that if she returned to
China now or in the reasonably foreseeable futhiesfsars she would face harm from the
Chinese authorities (in the form of imprisonmeatiure and/or death) because of her
ethnicity as Uighur, her religion as Muslim, and betual and imputed political opinion as
an active member of the Uyghur community in Augral

The test for determining well-founded fear whick Wribunal will apply in this case was
enunciated by the High Court @han v MIEA(1989) 169 CLR 379 in which the judges held
that ‘well-founded fear’ involves both a subjectaed objective element. That is, the
definition will be satisfied if an applicant canosthrgenuine fear founded upon a ‘real chance’
of persecution for a Convention reason.

Having regard t&Chan v MIEA the Tribunal finds that country information stgbnsuggests
that if the applicant returned to China now orhia teasonably foreseeable future there is a
real chance that she would face persecution fr@aCtinese authorities for her: imputed
political opinion, religion and race.

The Tribunal finds that the persecution which tppl@ant fears clearly involves ‘serious
harm’ as required by paragraph 91R(1)(a) ofNfigration Act 1958n that it involves a
threat to his life or liberty or significant phyaidharassment or ill-treatment. The Tribunal
finds that the applicant’s religion, race, and ingputed political opinion regarding the rights
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of Uyghurs, are the essential and significant neagor the persecution she fears, as required
by paragraph 91R(1)(a). The Tribunal further fitiolst the persecution which the applicant
fears involves systematic and discriminatory comndag required by paragraph 91R(1)(c), in
that it is deliberate or intentional and involvetestive harassment for convention reasons,
namely her religion, imputed political opinion asliras race.

In assessing the applicant’s claims the Tribunaldigen due regard to independent country
information regarding the treatment of Uyghurs imr@, as well as Uighurs returning from
overseas. The country information indicates thatability of Uyghurs in China to express
their culture and use their language is severdlyioted, and any practice of Islam in
Xinjiang is tightly controlled. DFAT advice indites that it is likely that Chinese authorities
monitor Uyghur groups in Australia and obtain imh@tion about their membership and
supporters. It is also apparent from this infoiorathat any individual perceived to have
been involved with such groups would be subjestutveillance and possibly detention if
they return to China. The country information cates that the Chinese authorities do not
appear to make any significant distinction between-violent political action and advocacy
or violence but rather treat all advocators of Haskistan independence as criminals or
members of terrorist organisations.

Based on this information the Tribunal finds theg applicant, as a person who has
participated in activities related broadly to thggdur community in Australia (and therefore
perceived to be linked to the East Turkistan mov&nevould face a real chance of being
imputed with a political opinion as a supportettt# East Turkistan separatist cause if she
returned to China now or in the reasonably fordsledature and that she would face a real
chance of being detained and questioned by theeS&iauthorities for his activities in
Australia. The Tribunal finds that such detentioeing deprivation of liberty, amounts to
serious harm that would constitute persecutiortferpurposes of the Convention.

The Tribunal finds that the applicant is a praciicMuslim. The Tribunal accepts that the
applicant’s regular attendance at the mosque isypartant part of her faith. The Tribunal
accepts that if the applicant was to return to @liins unlikely that she could freely practice
Islam to the extent that she has in Australia, @dthattracting the attention and suspicion of
the Chinese authorities. If the applicant contthteepractice Islam this way the Tribunal
finds that there is a real chance that she would feersecution for reasons of her religious
practice.

In this case the necessity to conceal the applgagiigious and ethnic identity to avoid
actual or threatened harm actually suggests teadpplicant’s fear is well-founded.

In terms of protection by the authorities, the dopmformation indicates a lack of
commitment or willingness by any state authoritptotect Uyghurs against persecution,
given that the authorities are the perpetratoth@harm feared.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided she satisfies the remaining criteria



65. The other applicants applied as members of the $amié/ unit as the first named applicant.
The Tribunal is satisfied that they dahe daughters and are members of the same famtly un
as the first named applicant for the purposes3#(8)(b)(i). The fate of their applications
depends on the outcome of the first named applgapplication. As the first named
applicant satisfies the criterion set out in s.3@&(R it follows that the other applicants will be
entitled to protection visas provided they meetdtiterion in s.36(2)(b)(ii) and the remaining
criteria for the visa.

DECISION
66. The Tribunal remits the matter for reconsideratigti the following directions:

0] that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the second and third named applicantsfyas.36(2)(b)(i) of the Migration
Act, being members of the same family unit as st hiamed applicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




