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1. Appeal allowed.

2. Set aside orders 1 to 4 of the orders made &y-thl Court of the Federal
Court of Australia on 19 June 2008, and in lieurdw# order:

(@) Set aside order 3 of the orders made by theefa@dviagistrates
Court of Australia on 15 May 2007 and in lieu thefr@rder that
the first respondent to the application in that @ogpay the
applicant's costs of the application.






2.
(b)  Appeal otherwise dismissed.

3. Appellant to pay the first respondent's costhefappeal to this Court.
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(@) Set aside order 2 of the orders made by theef@dViagistrates
Court of Australia on 2 July 2007 and in lieu theferder that the
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costs of the application.

(b)  Appeal otherwise dismissed.
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FRENCH CJ AND BELL J.
Introduction

The first respondents to these two appeals eagledpunsuccessfully to
the Minister for Immigration and Citizenship ("tMinister") for protection visas
under theMigration Act 1958 (Cth) ("the Migration Act"). They were also
unsuccessful before the Refugee Review Tribunahe("Tribunal™) which
affrmed the decisions. The Federal MagistratesurCalismissed their
applications for judicial review of the decisiorfstioe Tribunal. They succeeded,
however, in persuading the Full Court of the Feld€rurt that the Tribunal had
erred by taking into account, adversely to thent, eontrary to s 91R(3) of the
Migration Act, conduct in which they had engagedustralia.

The first respondents’ success before the FullrtCwned upon the
construction of s 91R(3) which provides:

"For the purposes of the application of this Actldhe regulations to a
particular person:

(@) in determining whether the person has a welhfied fear of being
persecuted for one or more of the reasons mentiameAtticle
1A(2) of the Refugees Convention as amended byRibkeigees
Protocol;

disregard any conduct engaged in by the persorusiralia unless:

(b) the person satisfies the Minister that the gersngaged in the
conduct otherwise than for the purpose of stremgtige the
person's claim to be a refugee within the meaninidp® Refugees
Convention as amended by the Refugees Protocol.”

The question posed by these appeals is wheth&@RE&Y prohibits a
decision-maker, in making the determination contateg in par (a), from
drawing inferencesdverseto a visa applicant based on the applicant's otndu
within Australia unless the condition referredrigoiar (b) is satisfied.

The factual and procedural history leading to ¢hegppeals and the
background to the enactment of s 91R(3) have betou in the judgment of
Crennan and Kiefel JJ. The appeals should be adoand orders made in the
terms which they propose. Our reasons for commghat conclusion depend
primarily upon the construction of par (a).
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The construction of s 91R(3)

The construction of s 91R(3) begins with the oadynand grammatical
sense of the words having regard to their contasgtlagislative purpose. That
purpose in this case, as shown in the reasons @inan and Kiefel JJ, was to
overcome the effects of decisions of the Full Cafrtthe Federal Court in
Minister for Immigration and Multicultural Affairs Mohammetland Minister
for Immigration and Multicultural Affairs v Farahgwour’. Those decisions
concerned cases in which the applicant for a ptiotecvisa had deliberately
engaged in conduct within Australia calculated teersgthen his claim for
protection under the Refugees Conventiby enhancing the risk of persecution
if he were to be returned to his country of orfgirin each case the Full Court
held that although such bad faith conduct mightl Wesld to adverse findings
about an applicant's credibility, it did not autdizally bar the claim for a visa
which would have to be assessed by reference traliass obligations under the
Refugees Convention.

Section 91R is concerned with the applicationhef ¢riteria in Art 1A(2)
of the Refugees Convention to determining whethpergon is a refugee within
the meaning of that Article and to whom Austra@es "protection obligations"
within the meaning of s 36 of the Migration Act.hd first two sub-sections of
S 91R are closely related. Section 91R(1) lims tange of circumstances in
which apprehended harm will be characterised asepation for the purposes of
Art 1A(2). Section 91R(1)(b) requires that suchrspeution involve serious
harm to the person and s 91R(2) sets out a nordstitia list of instances of
serious harm.

1 (2000) 98 FCR 405.
2 (2001) 105 FCR 277.

3 The Convention relating to the Status of Refugk®®e at Geneva on 28 July 1951
as amended by the Protocol relating to the StdtBRefugees done at New York on
31 January 1967.

4 In Mohammedthe applicant sent a letter to his family in hmuetry of origin
containing gratuitous material which, upon its pe&ble interception by security
forces in that country, would alert them to his afifion to the government. In
Farahanipourthe applicant was found to have arranged for pabbtn of an article
in a newspaper in Australia, citing comments by tseverely critical of the
activities of the government in his country of amignd calculated to bring himself
to the attention of the authorities in that country
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Section 91R(3) stands apart from the two preceduigsections. Unlike
them, it does not define limits to be applied, $tatutory purposes, to the criteria
in Art 1A(2). Rather it operates as an awkwardanied command to the world
by the use of "disregard” in an imperative senSection 91S, which concerns
"membership of a particular social group” as anaesmmn of apprehended
persecution in Art 1A(2), is drafted along similames. The command in
s 91R(3) is clearly directed, although not expredsl the Minister (and therefore
to the Minister's delegates) determining applicegidor protection visas and to
the Tribunal in reviewing such decisions. It isit;1 character as a command to
administrative decision-makers that it must be toesl. It is not directed to the
courts, for the courts are not involved in deteingnsuch cases on their merits.
But a court, upon judicial review, may be requiteddetermine whether the
command, where applicable, has been applied inrdanoe with its terms
properly construed.

Section 91R takes its place in a legislative sehg@moviding means by
which Australia can comply with its obligations a€ontracting State under the
Refugees Convention. A necessary condition forgitamt of a protection visa
under the Migration Act is that the applicant islewantly, "a non-citizen in
Australia to whom the Minister is satisfied Ausi@ahas protection obligations
under the Refugees Convention as amended by theg&s$ Protocol” The
"protection obligations” are not defined but refer those of Australia's
substantive obligations under the Refugees Conmwentwhich can be
characterised as protective in nature and imposéu nespect to refugees as
individuals. They include obligations concernirtige’ status and civil rights to be
afforded to refugees who are within Contractingtédaconferred by Chs II-1V
and those obligations imposed by Ch V (Arts 2523Zhe substantive obligation
of most immediate relevance to a refugee applyimig & protection visa in
Australia is that imposed by Art 33(1) of the Redag Convention which
provides:

“No Contracting State shall expel or retunrefbuler) a refugee in any
manner whatsoever to the frontiers of territori¢wee his life or freedom
would be threatened on account of his race, raligioationality,
membership of a particular social group or politmainion.”

The legislative purpose of s 91R(3) as disclosethe Second Reading
Speech is to ensure that an applicant for a pirotectisa in seeking to

5 Migration Act, s 36(2)(a).

6 Minister for Immigration and Multicultural Affairg Khawar(2002) 210 CLR 1 at
15-16 [42]-[43] per McHugh and Gummow JJ; [2002] A TA.
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demonstrate a well-founded fear of persecutioniwithe meaning of Art 1A(2)
cannot place any reliance upon, nor gain any adgantrom, conduct engaged in
within Australia for the purpose of strengthening br her claim to meet the
criteria of classification as a refugee under A{2)’. Neither that purpose nor
Australia's protection obligations under the Rekgy€onvention require that
such conduct be disregarded where it is adversant@applicant's credibility.
Such a result would be irrational. A constructadrs 91R(3) to avoid that result
may properly encompass a departure from the literahatural and ordinary
meaning of the tekt If the language be so intractable that it resgia word or
words to be given a meaning necessary to serveevitent purpose of the
provision, then such a course may be permissible ‘&salistic solution" to the
difficulty®. In the 12th edition of Maxwell'®n the Interpretation of Statutéise
approaches which can be taken in dealing with ®m@tulanguage whose
ordinary meaning is plainly at odds with the statyfpurpose were explain€d

"Where the language of a statute, in its ordinaeaning and grammatical
construction, leads to a manifest contradictiorthef apparent purpose of
the enactment, or to some inconvenience or abgunich can hardly
have been intended, a construction may be put upeimich modifies the
meaning of the words and even the structure ofémeence. This may be
done by departing from the rules of grammar, byingivan unusual
meaning to particular words, or by rejecting theltogether, on the
ground that the legislature could not possibly havended what its
words signify, and that the modifications made arere corrections of
careless language and really give the true meanifigotnote omitted)

This approach is reflected in decisions of the @oaf the United Kingdom. In
Inco Europe Ltd v First Choice Distributidn Lord Nicholls of Birkenhead

7 Australia, House of RepresentativBarliamentary DebategHansard), 28 August
2001 at 30422.

8 CIC Insurance Ltd v Bankstown Football Club I(&P97) 187 CLR 384 at 408;
[1997] HCA 2.

9 Cooper Brookes (Wollongong) Pty Ltd v Federal Cossioner of Taxatiofl1981)
147 CLR 297 at 304 per Gibbs CJ; [1981] HCA Zdamas Properties Ltd v
Connaught Fur Trimmings Ltd965] 1 WLR 892 at 899 per Lord Reid; [1965] 2
All ER 382 at 386.

10 Maxwell, On the Interpretation of Statutek2th ed (1969) at 228.

11 [2000] 1 WLR 586; [2000] 2 All ER 109.
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restated the need for the Court to correct obvara$ting errors. He referred to
the third edition of CrosStatutory Interpretatiofi:

“In omitting or inserting words the judge is notallg engaged in a
hypothetical reconstruction of the intentions ofe tlirafter or the

legislature, but is simply making as much sendeeasan of the text of the
statutory provision read in its appropriate contxdtl within the limits of

the judicial role."

The limits of the judicial role, as pointed out bgrd Nicholls, require that the
courts "abstain from any course which might have dgippearance of judicial
legislation.”® Three matters of which the court must be surereeihterpreting
a statute in this way were the intended purposthefstatute, the failure of the
draftsman and parliament by inadvertence to giteceto that purpose, and the
substance of the provision parliament would havelenaThe third of these
conditions was described as being of "crucial ingomee”. Otherwise any
attempt to determine the meaning of the enactmentldvcross the boundary
between construction and legislatibn

The construction of s 91R(3) in accordance withlégislative purpose
begins with a consideration of the nature of thaistérial determination with
which par (a) is concerned. In this respect tlaeectwo ways of reading par (a).
The first way is to read "whether" as introducirtgmatives in the sense of
"whether or not". That reading would apply the coamd of the sub-section to
all processes of reasoning which could lead to rdemations favourable or
unfavourable concerning the existence of an asbentell-founded fear of
persecution within the meaning of Art 1A(2). Itcacds with the natural and
ordinary meaning of "whether" as "[ijntroducing asjdnctive dependent
question or its equivalent expressing doubt, chaite between alternatives”

It would require the decision-maker to disregawt, dll purposes relevant to a
determination of the existence of a well-foundeal fef persecution, any conduct
engaged in within Australia, however probative loé falsity of an applicant's
claim, unless the condition in par (b) were safi The creation of false

12 CrossStatutory Interpretation3rd ed (1995) at 103.
13 [2000] 1 WLR 586 at 592; [2000] 2 All ER 109 at5l

14 [2000] 1 WLR 586 at 592; [2000] 2 All ER 109 di51 See als® (Confederation
of Passenger Transport UK) v Humber Bridge Bog@d04] QB 310 at 326 [53]
and 333-334 [82]R (Crown Prosecution Service) v Bow Street Magisg'aCourt
[2007] 1 WLR 291 at 301 [41]-[44]; [2006] 4 All ER342 at 1352.

15 Oxford English Dictionary2nd ed (1989), vol XX at 221.
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documents to support a claim would be an examplsuoh conduct. Such an
outcome is improbable and inconvenient to a detiraiewould be irrational.

The Solicitor-General of the Commonwealth subrditteat the words "in
determining” in par (a) refer to a process undema&fter findings of primary
fact have been made and said:

"So after all the facts are found once and forwvaliat the direction in the
section requires is that conduct in fact engagedynthe person in
Australia be disregarded, that means simply left oli account, in

determining whether, which we would say means adaasis for

determining that, such fear of persecution as agmemay in fact have is
to be characterised in terms of Article 1A(2) adlvfi@inded.”

The proposition that s 91R(3) is concerned witle tprocess of
determination after the primary facts have beemdodoes not meet the textual
difficulty generated by the ordinary meaning of therd "whether". However,
the Solicitor-General's submission does lead tcsidenation of an alternative
construction, which is to read "whether" as "thatiot introducing alternatives,
but indicating only processes of reasoning leadling favourable determination.
The usage is awkward and probably reflects a misfighe term "whether" in
par (a). But such misuse is not entirely withotggedenf. In this case, the
substituted text corrects what would be an obvainadting error were "whether"
to be construed according to its ordinary and m&tmeaning. On the alternative
construction, par (a) hypothesises the existen@eabfain of reasoning leading to
a determination in favour of the applicant wherat thetermination is based in
whole or in part upon inferences drawn from conaungaged in by the person in
Australia. The command in s 91R(3) therefore nexguthat the decision-maker
not apply any such chain of reasoning unless tineliton in par (b) is satisfied
with respect to the relevant conduct. We consittet to be the correct

16 TheOxford English Dictionary2nd ed (1989), vol XX at 221 refers to a usage of
"whether" which, by "suppression of the secondra#iBve”, introduces a "simple
dependent question, and becomes the ordinary $ignlioect interrogation”. The
Dictionary refers, by way of example, to Ben Jonson's epigrarto John Donne
"Who shall doubt, Donne, [whether] | a Poet bee,ewh dare send my
Epigrammes to thee?". Fowler refers to the misafs&hat” and "whether” in
connection with the word "doubtful":Fowler's Modern English Usage&nd ed
(1965) at 139. The usage of "whether" to meant™tixaas argued irPitcher
Products Pty Ltd v Country Roads Bodi®64] VR 661 and rejected on the basis
that there was not "sufficient reason” to depastrfrthe ordinary meaning of the
word "whether": at 666 per Hudson J; see also6&t fier Dean J and 671 per
Little J.
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construction. It meets the purpose of the subigeeind avoids absurd results.
Upon that construction the appeals must be allowed.

As to what is necessary to satisfy the conditiopar (b), we agree with
Crennan and Kiefel JJ that an applicant seekimglioupon conduct engaged in
in Australia must show that the conduct was notaged in solely to strengthen
his or her claim. By way of example, conduct inskalia may reflect a
continued commitment by the applicant to religiopsactices followed or
political opinions held and expressed in his ordwintry of origin. It could not
be said to have been engaged in solely to strengkigeclaim to be a refugee. It
might then be relied upon by a decision-mateinfer prior commitment to a
particular religious practice or political opiniamthe country of origin.

Conclusion

For the preceding reasons the construction addpyetthe Full Court of
the Federal Court in these appeals was erronebus.appeals should be allowed
and orders made as proposed in the joint judgnfe@tennan and Kiefel JJ.
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HAYNE J. The facts and circumstances giving ts¢hese appeals are set out
in the reasons of Crennan and Kiefel JJ. | ne¢dapeat them.

Section 91R(3) of thdigration Act 1958 (Cth) is cast as a direction to
disregard certain conduct "[flor the purposes @& #pplication of this Act and
the regulations to a particular person ... in deieing whether the person has a
well-founded fear of being persecuted" for a Coticen reasolf. The
sub-section does not identify who is to disregdrdt tconduct. Instead, it
specifies the occasion for disregarding the condaad identifies that occasion
as being "determining whether the person has a-fa@fded fear of being
persecuted”. The sub-section describes whaths tisregarded as "any conduct
engaged in by the person in Australia". Paragfaplof s 91R(3) qualifies the
generality of that direction to disregard conduciustralia. More particularly,
the direction to disregard conduct in Australia slo®t apply if the person
satisfies the Minister that the person engagethenconduct "otherwise than for
the purpose of strengthening the person's claibeta refugee".

The central question in these appeals is whetliethe qualifying
provision of par (b) does not apply, the directi;n disregard any conduct
engaged in by the person in Australia is to be it literal application. It was
not disputed that if par (b) does not apply, condofcthe visa applicant in
Australia cannot be used tsupport the conclusion that the criteria for a
protection visa are met. The conduct cannot be tsestrengthen the person's
claim to be a refugee. But, if a visa applicandsduct in Australia shows, or
tends to show, that the person does meet the criteria for a protection visa, is
that conduct to be disregarded?

The appellant submitted (in effect) that to camsts 91R(3) as requiring
disregard of conduct in Australia that shows ordgeto show that protection
obligations are not owed to the person in questonld be at odds with the
evident purpose of thiligration Legislation Amendment Act (No&)01 (Cth)
which inserted subdiv AL of Div 3 of Pt 2 (ss 916r31X) in theMigration Act
That subdivision made particular provisions aboutgrtion visas. It may be
accepted that an important purpose of these pomasivas to confine the class of
persons eligible for protection visas. And subjecthatever qualification may
follow from the confinement worked by subdiv AL,ntay also be accepted that
stating the criterion for grant of a protectionavi;m s 36(2f by reference to

17 Article 1A(2) of the Convention relating to théafis of Refugees done at Geneva
on 28 July 1951 as amended by the Protocol rel&tinige Status of Refugees done
at New York on 31 January 1967.

18 Section 36(2) provided at the relevant time:
"A criterion for a protection visa is that the #pant for the visa is:

(Footnote continues on next page)
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whether Australia has protection obligations unither Refugees Convention as
amended by the Refugees Protocol reveals thatrthaspns of theMigration
Actwhich deal with protection visas are to be constrimea way that will enable
performance of those international obligations.

The task of construing s 91R(3) must begin wgttéixt. In describing the
occasion for the disregard required by the suhiaecas the occasion of
"determining whether" the person has a well-founiéea of being persecuted for
a Convention reason, the drafter of s 91R(3) maxe Haad, at the forefront of
consideration, the use of conduct in Austratiaaid of the conclusion that the
person had a well-founded fear. Certainly the ijoation provided by par (b)
of s 91R(3) points in that direction. But the deafdid not frame the direction to
disregard conduct in Australia as a prohibitioniagfausing that conduct in aid
of one outcome of the determination rather thantrero Instead, the drafter
stated the occasion for disregarding conduct intralia as the occasion of
determining an issue (whether the applicant haglafaunded fear). By fixing
upon the determination of the issue as the occdsiotine disregard (rather than
upon use of the conduct in aid of a particular oote of the determination)
s 91R(3), in its terms, requires disregard of cahdao Australia that was not
engaged in for purposes other than strengthenmgléhm, regardless of whether
the decision-maker would use the conduct for oregjaghe visa applicant.

Are the words of s 91R(3) susceptible of anothenstruction? In
particular, read in their context and with prop#emtion to the purposes of the
statute as a whole, can the words of the provisyoglsl the meaning for which
the appellant contended in this case? It is wathldished that "the manifest
intention of a statute must not be defeated byliteal an adhesion to its precise
language®™.

If, as the Minister submitted, a purpose of sulflivwas to confine the
class of persons eligible for protection visasdieg s 91R(3) literally would not

(@) a non-citizen in Australia to whom the Ministersatisfied Australia
has protection obligations under the Refugees Quioreas amended
by the Refugees Protocol; or

(b) a non-citizen in Australia who is the spouseaodependant of a
non-citizen who:

() is mentioned in paragraph (a); and
(i) holds a protection visa."

19 R v Vasey1905] 2 KB 748 at 751 quoted by Dixon JhhJones & Co Pty Ltd v
Kingborough Corporatiorf1950) 82 CLR 282 at 318; [1950] HCA 11.
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give full effect to that purpose. It would not that because, although conduct in
Australia engaged in only for the purpose of sttkeging a claim to a protection

visa is to be disregarded if it would in fact sggren the claim, so too is that
conduct to be disregarded even if it would show,terd to show, that the

applicant was not entitled to protection. But #amguage of s 91R(3) is

intractablé®. It is not possible, in my opinion, to read thaduage as permitting

regard to be had to conduct in Australia, engagedor the sole purpose of

strengthening a claim to a protection visa, ifi@the extent that, it is conduct
that shows or tends to show the claim should n@doepted.

The Minister did not submit, either in this Coartin the Full Court of the
Federal Couft, that s 91R(3) should be read as prohibiting mkdarphysical
acts undertaken in Australia but permitting consitlen of the purpose
motivating the conduct. It is therefore not neeegdo consider whether the
provision could be construed in that way.

It was not submitted on behalf of the Minister,soiggested in any way
during argument, that the drafter of s 91R(3) hadlena mistake or that to read
s 91R(3) literally would produce an operation ofe thMigration Act that
warranted the description "capricious" or "irrat¥. It is neither capricious
nor irrational to disregard certain matters no eratthether they would work for
or against the visa applicant. It is neither abswor irrational to direct the mind
of the decision-maker principally to what the veggplicant did outside Australia
by excluding from consideration certain kinds ohdoct in which the applicant
engaged while in Australia.

Absent demonstration that reading the sub-seetson is written leads to
capricious or irrational results, there can be asidfor a submission that the
words of the sub-section should be recast. Theiskén did not submit that
s 91R(3) should be read as if the word "that" wsmbstituted for "whether".
Nothing that is said iTheOxford English Dictionantreatment of "whether", or
in any edition ofFowler's Modern English Usageupports the view that the
word "whether" was misused by the drafter when t"thveas intended. The
caution which Fowler urged in the entry "doubt(ful) the first editio® was
against usage "contrary to idiom to begin the dailst depends on [doubt or

20 Cooper Brookes (Wollongong) Pty Ltd v Federal Cossioner of Taxatiol1981)
147 CLR 297 at 320; [1981] HCA 26.

21 SZJGV v Minister for Immigration and Citizensig008) 170 FCR 515 at 528
[25].

22 Cooper Brooke$1981) 147 CLR 297.

23 Fowler,A Dictionary of Modern English Usaggl926) at 121-122.
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doubtful] with that instead of the usuakhether except when the sentence is
negative". And it is this caution which Sir Ern€wers repeated in the second
editior?®. It is altogether too large a step to suggesdtttiia idiomatic distinction
in use between "whether" and "that" after "doulaitild support the view that the
drafter of s 91R(3), through ignorance or mistakeed "whether" in the
command provided by s 91R(3) when "that" was inéehhd Moreover, even
recasting the sub-section in the manner suggesied dot lead to the solution
proffered. The question which the decision-makastaetermine (however it is
described) can be determined for or against theaggplicant. Only by assuming
that the legislature intended the disregard to wadvkays and only against the
visa applicant does the asserted meaning follow.

Each appeal should be dismissed with costs.

24 SeeFowler's Modern English Usag@nd ed (1965) at 139, building on Gowers'
more pithy advice about the word "doubt"ABC of Plain Words(1951) at 46:
"Idiom requireswhether after a positive statement artdat after a negative.”
Burchfield treated the point differently in the rthiedition: The New Fowler's
Modern English Usage3rd ed (1996) at 229.
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CRENNAN AND KIEFEL JJ. These appeals were heargether. They
concern the interpretation of s 91R(3) of thiggration Act 1958 (Cth) (“the
Act") which provides:

"For the purposes of the application of this Actldhe regulations to a
particular person:

(@) in determining whether the person has a veelitied fear of
being persecuted for one or more of the reasongioneal
in Article 1A(2) of the Refugees Convention as adezhby
the Refugees Protocaol,

disregard any conduct engaged in by the persorusiralia unless:

(b) the person satisfies the Minister that thesperengaged in
the conduct otherwise than for the purpose of gtresning
the person's claim to be a refugee within the nmepof the
Refugees Convention as amended by the Refugees
Protocol."

The evident intention of s 91R(3) is that applisafor protection visas
should not be able to make their case for refugeteis stronger by evidence of
conduct which they have engaged in for that purpgssece their arrival in
Australia. The Refugee Review Tribunal ("the Tnhal) found that in each of
these cases that was the reason why the first mdspb had undertaken Falun
Gong-related activities in Australia. The Tribunsled the evidence of the first
respondents’ engagement in these activities, asdfimdings about their
motivation for doing so, to cast doubt upon the@iras. A Full Court of the
Federal Court held that the terms of s 91R(3) a@idpermit the Tribunal to have
regard to the conduct for that purpose. For tlesaes which follow, on its
proper construction s 91R(3) does not require &qmes engagement in such
conduct, and the reason for it, to be disregarded lecision-maker for all
purposes in connection with the determination ofpplication for a protection
visa.

SZIGV

The first respondent to the first appeal, SZIJG&\a citizen of China who
arrived in Australia on 25 January 2006. He apphier a protection visa on
2 February 2006. He claimed to have been a pawtit of Falun Gong in China
since 1997 and for that reason to fear perseciitiba were to return to China.
He said that he had participated in protests ag#nestreatment of Falun Gong
practitioners and their families and that he haehhbieterrogated and harassed by
the Chinese authorities. His application was mredudy a delegate of the
Minister and that decision was affirmed by the Tinhl.
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The Tribunal found that the first respondent hatl meen a Falun Gong
practitioner in China as claimed. It gave as @&asons for that conclusion the
first respondent's lack of detailed knowledge aldealin Gong or Falun Gong
exercises, such as would be expected of a personhat been a practitioner
since 1997. The Tribunal was unpersuaded by tisé féspondent's evidence
about his practice of Falun Gong in Australia sidgeil or May 2006, which
was after the delegate's refusal but before thieuhal hearing. That evidence
pointed to the fact that he had only recently beemght how to perform some
Falun Gong exercises. The Tribunal found thatfifs¢ respondent’s interest in
Falun Gong was "a recent invention designed tosabgin in his endeavour to
remain in this country by strengthening his claim& The Tribunal considered
that s 91R(3) of the Act applied and said that duild disregard the first
respondent's Falun Gong-related activities in Aulistr

It followed, in the Tribunal's view, from its re&jgon of the first
respondent's claim to have been a Falun Gong poaetr in China, that he did
not participate in protests and was not harassdtidwguthorities in that country.
It said that, in reaching this conclusion, it towko account some additional
reasons.

The first reason the Tribunal identified was thae claims were
inconsistent with independent information concegnihe likely reaction of the
Chinese authorities to any protests after July 199Bat information suggested
that had the first respondent participated as @dirhe would have been arrested
and detained. The second reason involved therghiftature of aspects of the
first respondent's evidence and an important cdmfian in it, which led the
Tribunal to the view that he had exaggerated hidezxe. The third reason is of
particular importance. The Tribunal said that &isdence overall showed a
tendency to exaggerate and to tailor it. The Trédsaid that:

“In reaching this view the Tribunal has had regaod his lack of
knowledge about Falun Gong, his recent attemptotstruct a profile of
a Falun Gong practitioner for himself and the cadtrtions,
inconsistencies and the gradual shifts in his enadaegarding his protest
activity in China."

In view of his lack of credibility the Tribunal shthat it did not accept that the
first respondent suffered any harm amounting tegartion in China by reason
of his Falun Gong activities. It said that it wast satisfied that he had a
well-founded fear of persecution for a Conventieason and that he was not
therefore a refugee.
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The first respondent to the second appeal is @al€hinese national who
claimed to have practised Falun Gong since 199¢@. akiived in Australia on
22 April 2006. He claimed to have been arrestatidetained by police on four
occasions in China for staging collective pracggercises, to have been verbally
and physically abused and that the police hadedditis house and harassed his
family. His application for a protection visa wasfused by the Minister's
delegate and that decision was affirmed by theuhah

There was evidence before the Tribunal that tinst fiespondent had
attended Falun Gong practice sites in Australiaesiday 2006. He submitted to
the Tribunal photographs of himself participatingdemonstrations in Australia,
which involved protests against China and agaiisstreatment of Falun Gong
prisoners. He claimed that if he returned to Chirawould be imprisoned for
his involvement with Falun Gong including his peigiation in protests in
Australia.

The Tribunal was not satisfied that the first wsgent had been a Falun
Gong practitioner in China. It considered that hiaims lacked credit, in
particular because his evidence did not disclos¢ tte Falun Gong faith had
importance to his life, it was devoid of signifitaupporting detail and it did not
appear to arise from first-hand experience. Thieufal did not consider that the
first respondent's involvement in Falun Gong at#si since his arrival in
Australia meant that he had become a practitiotewas not satisfied that the
reason for his involvement was other than to stieyghis claim to be a refugee
and, in accordance with s 91R(3), it proposed $pegjard it. In its conclusions
concerning the prospect that the first respondeghtsuffer harm in the future
in China, the Tribunal nonetheless referred to tmetduct, saying that, given its
findings about his motives for his contacts witHuRaGong in Australia, there
was no reason to believe that he would practisernF&ong if he returned to
China or have any significant involvement withhiete.

The appeals to the Federal Court

Both respondents unsuccessfully sought reviewmeénRederal Magistrates
Court, but did not raise any issue concerning fi@ieation of s 91R(3). On the
appeals to the Federal Court, which were heardhegeavith another matter, the
first respondents submitted that despite acknowheddghe applicability of
s 91R(3), the Tribunal had had regard to the candlithe first respondents in
Australia in determining their claims. In eachedse Tribunal had relied upon
that conduct in concluding that the first resporidaevere not refugees. The first
respondents argued that if s 91R(3) required asttecimaker to disregard an
applicant's conduct in Australia, then it must iszaefjarded for all purposes.
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36 A Full Court of the Federal Court (Spender, Edn®omrehd Tracey JJ)
agreed with this argumént Their Honours accepted that s 91R(3) could bely
applied once primary findings of fact had been maa® the Minister had
submitted. It would be necessary for the Tributtaldetermine whether the
conduct had occurred and, if it had, whether s S1Rpplied. Their Honours
continued®:

"Once, however, the adjudication process has coroetkiand primary

facts have been found which include conduct engagéy the applicant

in Australia, then s 91R(3) is engaged. Once esdjag 91R(3) precludes
the decision-maker from having regard to 'any caticengaged in by the
applicant in Australia unless the decision-makersaisfied that the

conduct was engaged in for purposes other thamgitrening the

applicant's claim to be a refugee."”

It followed, in the view of the Court, that sinc®%R(3) applied in these cases,
the conduct could not lawfully be brought into amety’. The Court safd:

"Decision-makers are, subject to the proviso inapér), required to
disregard 'any' conduct in Australia by an applicabhe conduct is to be
disregarded in determining ‘whether' an applicas & well-founded fear
of persecution for a Convention reason. The condwuey suggest that
such a fear is or is not well-founded. In eithasesit must be disregarded.
If the Tribunal brings the conduct into account will contravene

s 91R(3)."

37 The Full Court held that in each case the Tribuhafl fallen into
jurisdictional error by having regard to the condoicthe first respondents. This
was so even though i8ZJGVthe first respondent's conduct was used for the
limited purpose of assessing the credibility of bigim to be a Falun Gong
practitionef®. In SZJXOthe Court held that the conduct had wrongly bessdu

25 SZJGV v Minister for Immigration and Citizensk#®08) 170 FCR 515.

26 SZJGV v Minister for Immigration and Citizens{@008) 170 FCR 515 at 527
[22].

27 SZJGV v Minister for Immigration and Citizensip008) 170 FCR 515 at 528
[24].

28 SZJGV v Minister for Immigration and Citizensi008) 170 FCR 515 at 528
[24].

29 SZJGV v Minister for Immigration and Citizensii@®08) 170 FCR 515 at 528-529
[27].
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to determine whether there was any reason to leelileat the first respondent
would be persecuted should he return to Cina

The history of s 91R(3)

A statutory criterion for a protection visa is than applicant be a
non-citizen "to whom the Minister is satisfied Awdia has protection
obligations under the Refugees Convention as anterme the Refugees
Protocol®. A person who falls within the definition of aefugee” in Art 1A(2)
of the Convention relating to the Status of Refsffess such a person. A
refugee is there defined as a person who "owinget-founded fear of being
persecuted for reasons of race, religion, natipnatnembership of a particular
social group or political opinion" is unable or uflimg to avail himself of the
protection of his country of nationality.

Section 91R was introduced into the Act in 2801 As its heading
suggests, it is concerned with the element of pets® in the Convention
definition. Sub-section (1) concerns the reasamspersecution mentioned in
Art 1A(2) of the Convention. It requires, intenaalthat persecution involve
serious harm to the person. Sub-section (2) @gxamples of what may amount
to "serious harm" for the purpose of the precedgulgrsection. Sub-section (3) is
concerned with the person's conduct outside thaimiry of nationality as it
relates to their claim to have a well-founded f@fgpersecution.

A person who becomes a refugee after leaving tmeintry of nationality
or habitual residence is called a refugee "surgfac A person may become a
refugee sur place for different reasons. There bgag change in the conditions
of that country after their departure from it, whnicesults in that person

30 SZJGV v Minister for Immigration and Citizens{@008) 170 FCR 515 at 529
[28].

31 Migration Act1958 (Cth), s 36(2)(a).

32 Done at Geneva on 28 July 1951 as amended byrttecol relating to the Status
of Refugees done at New York on 31 January 196Jether here referred to as
"the Convention").

33 Migration Legislation Amendment Act (NoZ&)01 (Cth), Sched 1.

34 UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status
under the 1951 Convention and the 1967 Protocoatmey to the Status of
Refugees(1979, rev ed 1992) at 22 [94]; Hathawaye Law of Refugee Status
(1991) at 33; Waldmari,he Definition of Convention Refugé2001) at [8.102.1].
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developing a well-founded fear of persecution éythwere to return to it. A
person may also become such a refugee as a consequietheir own activities
after their departure because those activities otagye to the attention of the
authorities in that county

Prior to the introduction of s 91R(3), differingews had been expressed
about the extent to which the conduct, in Austrabh an applicant for a
protection visa could bear upon their claim to gefer status. In some
jurisdictions the potential for abuse led to theplication of a requirement of
good faith on the part of an applicant seekingemibdn in accordance with the
Convention. On this view, a person who purposgfalieates circumstances
designed to engage Convention protection is nosidered to be a genuine
refugee to whom the Convention applifedn other jurisdictions bad faith, whilst
considered relevant to credibility, is not conseteto automatically disentitle a
person to protection on the basis of a well-founéisar of persecutich In
Australia the different approaches were taken aignt extent, in decisions of the
Federal Court.

In Somaghi v Minister for Immigration, Local Governmeamd Ethnic
Affairs® Gummow J (with whom Keely and Jenkinson JJ agaethis point)
did not go so far as to suggest that a person whbettately engages in conduct
designed to create the circumstances which migags Convention protection
should be denied the potential status of refugkks Honour considered that
evidence of the actions taken should be excludad & consideration of a claim
to that status. His Honour said tHat

"... it should be accepted that actions taken outgltee country of
nationality or, in the case of a person not hawdngationality, outside the

35 UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status
under the 1951 Convention and the 1967 Protocoatiy to the Status of
Refugees(1979, rev ed 1992) at 22 [95]-[96].

36 See for exampl®e HB Refugee Appeal No 2254/94 (NZRSAA) 21 September
1994, available at http://www.refugee.org.nz/CasegeFulltext/2254-94.htnand
in (1995) 7International Journal of Refugee L&882.

37 Danian v Secretary of State for the Home Departrfle39] TLR 756;Ghasemian
v Canada (Minister of Citizenship and Immigratiq@p03) 242 FTR 164 at 170
[31]-[33] per Gauthier J.

38 (1991) 31 FCR 100.

39 (1991) 31 FCR 100 at 118.
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country of former habitual residence, which werelentaken for the sole
purpose of creating a pretext of invoking a claommell-founded fear of
persecution, should not be considered as suppoam@pplication for
refugee status. The fear of persecution, to wthiehConvention refers, in

such cases will not be 'well-founded'.

43 Some years later a different view was expressedeleyJ inMohammed v
Minister for Immigration and Multicultural Affaif§, which was upheld by a Full
Court on appedl and followed by the majority iMinister for Immigration and
Multicultural Affairs v Farahanipouf. Lee J saiti:

"Consistent with the terms of the Convention, ame tobligations

undertaken by a contracting state thereunder, retog of refugee status
cannot be denied to a person whose voluntary asts treated a real risk
that the person will suffer persecution occasiorsegious harm if that
person is returned to the country of nationalith some cases, albeit
extraordinary, fraudulent activity by an applicéot refugee status may,
in itself, attract malevolent attention from auikies in the country of

nationality, giving rise to a well-founded fear tls@rious harm will occur
if that person is returned.”

44 In the Explanatory Memorandum to the 2001 Act dswsaid that the
provision that became s 91R(3) was inserted to wéhl sur place clainfd It
was said that difficulties had arisen in Austral@urts where it had been found
that a person had acted while in Australia with #mecific intention of

40 (1999) 56 ALD 210.

41 Minister for Immigration and Multicultural Affairy Mohammed2000) 98 FCR
405, Spender and French JJ, Carr J dissentingsemadlso Hathawayhe Law of
Refugee Statu$1991) at 39.

42 (2001) 105 FCR 277, Ryan and RD Nicholson JJ,b&ahm J dissenting.

43 Mohammed v Minister for Immigration and MulticulédirAffairs (1999) 56 ALD
210 at 215 [28].

44 Australia, Senate, Migration Legislation Amendm@&ill (No 6) 2001, Revised
Explanatory Memorandum at 10 [27].
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establishing or strengthening their claim to refugéatu®. The provision was
said to be designed to maintain

"... the integrity of Australia's protection proceby ensuring that a
protection applicant cannot generader place claims by deliberately
creating circumstances to strengthen his or hendiar refugee status.”

The Second Reading Speech confirmed that actakentafter arrival in
Australia "will be disregarded unless the ministersatisfied that the actions
were not done just to strengthen claims for pradect” In exceptional cases,
where a person had acted "purely to strengthem thaims", an application
might nonetheless be granted in the exercise oftaimal discretiof?.

The proper construction of s 91R{3)

The question about s 91R(3) which arises on tlaggeeals, and which
must be resolved by construing that provision, eons the extent of its
operation. More particularly, the question is wieet sub-s (3) operates to
prevent a decision-maker drawing upon evidence tatmmduct engaged in by an
applicant for a protection visa, since their afriveAustralia, and views formed
by the decision-maker about the reason why thatgmeengaged in the conduct,
to make findings adverse to that person's clainefiegee status.

45 Australia, Senate, Migration Legislation Amendm@&ill (No 6) 2001, Revised
Explanatory Memorandum at 10 [27].

46 Australia, Senate, Migration Legislation Amendm@&ill (No 6) 2001, Revised
Explanatory Memorandum at 10 [29].

47 Australia, House of RepresentativBarliamentary DebategHansard), 28 August
2001 at 30422.

48 Australia, House of RepresentativEsyliamentary DebategHansard), 28 August
2001 at 30422; and sééigration Act1958, s 417.

49 The word "purpose” could be used in differentsgsnn these reasons: to refer to a
person's reason or motive in par (b) of s 91R8)efer to the statutory purpose or
object of sub-s (3); and to refer to the purposethe decision-maker in using
evidence of conduct. To avoid confusion, in thessesons reference is made to a
person's motive; to the statutory object; and &odécision-maker's purpose.
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The statement that the context, general purpodepalcy of a statutory
provision may be the surest guides to construttien apposite to s 91R(3).
Those considerations provide a better guide tortemded operation of sub-s (3)
than does resort merely to the language and steuctuthe sub-section. The
modern approach to statutory construction usesitésw in its widest sensg’

A consideration of the statutory context within wanis 91R(3) operates directs
attention to the questions which a decision-malsereiquired to address in
determining an application for a protection visd arhat may be involved in that
process. Sub-section (3) will deny the use of soewdence to that

determination. The extent of the operation of syB), with that result, is to be
determined by reference to its object and whaecessary to achieve it.

Before proceeding further, mention should be madea possible
distinction which might be drawn between the petsonotive for the conduct
and the conduct itself. Section 91R(3) is exprdseeffect an exclusion of
conduct, and therefore evidence about conduct, ftben determination of
whether the person is a refugee. Views formedhkydecision-maker about the
person's motives for that conduct are not refetwed

The Full Court did not draw a distinction betwemmduct and motive in
determining the operation of s 91R(3). The Couasvaware of a possible
argument that the decision-maker was only boundidregard conduct, but did
not decide the poifit In view of the conclusions reached on the agpi¢ds not
necessary to decide whether such a distinctionldhimidrawn. Sub-section (3)
should not be read as requiring that evidence abwitperson's conduct be
disregarded for all purposes connected with ansassent of their claim. It
follows that even if the direction to disregard yaoonduct" in sub-s (3) is apt to
refer to the motive for the conduct, views formexd dindings made concerning
that motive are not excluded from the determination

There can be little doubt that s 91R(3) was imeskmto the Act to quell
the controversy which had arisen by reason of aewsof the Federal Court and

50 Commissioner for Railways (NSW) v Agaliar{@955) 92 CLR 390 at 397 per
Dixon CJ; [1955] HCA 27, referred to iRroject Blue Sky Inc v Australian
Broadcasting Authority(1998) 194 CLR 355 at 381 [69] per McHugh, Gummow,
Kirby and Hayne JJ; [1998] HCA 28.

51 CIC Insurance Ltd v Bankstown Football Club I(1®97) 187 CLR 384 at 408 per
Brennan CJ, Dawson, Toohey and Gummow JJ; [199°A4 BIC

52 SZJGV v Minister for Immigration and Citizens{@008) 170 FCR 515 at 528
[25].
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that the view expressed iBomaghiwas to prevail. The section effects an
evidentiary exclusion, which Gummow J had suggestedSomaghias an
appropriate response to deliberate condu¢iowever his Honour spoke of
excluding from the consideration of a decision-mmak&tions undertaken for the
sole purpose oinvoking which is to say creating, a claim to refugeeustat
When his Honour said that such actions "shouldoeotonsidered as supporting
an application for refugee stattis'his Honour was speaking of the actions
providing the sole evidentiary basis for a clainthe terms of s 91R(3) are
expressed differently. They refer to an exclusidrevidence of conduct, the
purpose of which is tastrengthena person's claim to a well-founded fear of
persecution.

The Full Court was aware of the historical backmgb to s 91R(3§, but
concentrated upon its language in determining #tien¢ of its operation. The
Court considered it to be of significance to theesjion of the extent of the
sub-section's operation, that its terms extendeadpplication beyond sur place
claims, strictly so called. It may be accepted tth@ section extends to any
claim for refugee status, where conduct has begagad in by a person in
Australia and is relied upon in support of thairola It is not limited to cases in
which the conduct in question is undertakegriatethe circumstances in which
Convention protection might be engaged. Howevelo#s not follow that the
section operates in the manner suggested by theCBult, so as to prevent the
application of evidence of conduct, or views abihat conduct, adverse to the
claim.

The Full Court may also have been encourageddasfapon the language
of sub-s (3) because, as it noted, there had beeries of cases in that Court and
in the Federal Magistrates Court, concerning s 91LR( which it had been
common ground that it suffered from a lack of ¢jari At least so far as
concerns the question presently under considerahah cannot be doubted.
Sub-section (3) is expressed in a way which focupes the evidentiary burden
that a person has, to have conduct undertaken strdlia taken into account in
support of their claim, not what use the conducthe motive for it, may be put
to if they are unsuccessful. But the recognitioex the answer to the question is

53 Somaghi v Minister for Immigration, Local Governrmhand Ethnic Affair1991)
31 FCR 100 at 118.

54 SZJGV v Minister for Immigration and Citizens{@008) 170 FCR 515 at 528
[24].

55 SZJGV v Minister for Immigration and Citizens{@008) 170 FCR 515 at 521
[10].
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not readily provided by the language and structfreub-s (3) should suggest
that the answer may lie in considerations of tHe section's object.

The proper starting point for a considerationh& dperation of the section
is the task of the decision-maker under the Actyiich sub-s (3) is addressed,
and what it entails. The opening words of s 91R(8)firm that regard is to be
had to the application of the Act as a whole, ® plerson, in applying sub-s (3).
Section 65(1) requires the decision-maker to biefgad that the statutory criteria
for the visa in question are met. The relevartedon for a protection visa is
provided by the Convention definition of a refug€he determination to which
par (a) of s 91R(3) refers, as the subject of thdemtiary exclusion, is that part
of the definition of a refugee which refers to asom having a well-founded fear
of persecution. That part of the Convention débni of refugee has been held
to encompass both subjective and objective eleffentie subjective question
is whether the applicant for a protection visa hagar of persecution. If that
question is answered in the affirmative, the follogvquestion, whether that fear
is well-founded, is an objective otie Evidence about the person's conduct, and
their motive for it, may have particular relevanieehe subjective question.

The decision required by s 65(1) of the Act wdfuire an assessment of
the claim by the decision-maker. It will involvieet weighing of evidence and
information for and against the claim. Much of wisasserted as fact may be
unsupported by evidence. Independent informatiorailable to the
decision-maker may only go so far towards a reswlutf the issues which arise.
It is well recognised that, in these cases, evidecancerning an applicant's
course of conduct, including inconsistencies inamd the credibility of the
applicant may assume importance. It is unlikehjh&ve been intended by the
insertion of s 91R(3) that a decision-maker be @nézd from taking such factors
into account in the process of determination. Alslve shown, the only conduct
to which sub-s (3) is directed is that which mayvieighed in favour of an
acceptance of the person's claims.

56 Appellant S395/2002 v Minister for Immigration akfalticultural Affairs (2003)
216 CLR 473 at 498 [72] per Gummow and Hayne JJQ3R HCA 71;Minister
for Immigration and Ethnic Affairs v Gu¢l997) 191 CLR 559 at 571 per
Brennan CJ, Dawson, Toohey, Gaudron, McHugh and rémmJJ; [1997] HCA
22.

57 Appellant S395/2002 v Minister for Immigration alfilticultural Affairs (2003)
216 CLR 473 at 498-499 [72] per Gummow and Haynaidd se€han v Minister
for Immigration and Ethnic Affair§1989) 169 CLR 379; [1989] HCA 62.
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The reasons of the Full Court seek to give eftecthe terms of the
direction in s 91R(3). In considering the condwbich must be disregarded in
the determination of "whether" the person has a&ftwehded fear of persecution,
it focused upon the expression "any conduct". Tieaning given to that
expression by the Court was significant to the agion it reached about the
extent of the operation of s 91R(3). It may besirgd from the passage set out
above® that it approached the meaning of that expressitwo ways.

First, the Full Court observed that the words "aopduct” were largely
unqualified, since they were subject only to thevmo in par (b). How the
proviso impacted upon the application of sub-st@fonduct in Australia was
not discussed. Save for conduct coming withingr@viso, on the Full Court's
approach those words could refer to all condu@myfkind. The Court secondly
considered the words "any conduct" read with thmeatiion that it be disregarded
and held that conduct must be disregarded whethsuggests that a fear is
well-founded or not. This is a conclusion as @ ithtended evidentiary effect of
the direction. It therefore depends upon the dlpésub-s (3), but that object
was not further discussed by the Court. The Ctmok the words to refer to
conduct of any kind regardless of any evidentidfgat it may have.

The only qualification which the Full Court adrettto the application of
s 91R(3) to conduct was the proviso in par (b)wtoch attention may now be
directed. As will be seen, the inquiry to whiclgives rise, and the conclusions
thereby reached, are important to an understardfittte operation of s 91R(3).

The proviso, in par (b) of s 91R(3), is not expeEsto except from the
statutory direction conduct of a particular kinRather, it qualifies the conduct
which may be excepted from the operation of suBj)sbly reference to the
person's motive. If a person is able to satiséydacision-maker that the conduct
was engaged in for some reason other than to stremdghe person's claim, the
decision-maker may have regard to it. The condidnath the decision-maker is
able to take into account is that engaged in "etls&" than for that purpose or
motive.

In considering the operation of the proviso in (@rit is necessary to bear
in mind that "the purpose” spoken of is a singplarpose. It igshe purpose of
strengthening the claim. Sub-section (3) is camegrwith conduct which is
engaged in for that purpose alone. This meaniegrds with the statement by
Gummow J inSomagh?, that conduct which has as #sle purpose the creation

58 At [36] of these reasons.

59 (1991) 31 FCR 100 at 118.
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of a claim to a well-founded fear of persecutiohpidd not be taken into
account. It is confirmed by references in the Brptory Memorandum to a
person having a "specific intentidh"and in the Second Reading Speech, to
actions undertaken "just" or "purely" to strengtlodsims to protection, as being
the concern of sub-s (3)

It follows that where it is accepted that a peread more than one reason
for engaging in the conduct they will satisfy thequirement of the proviso.
Such a situation may arise, for example, where &sope satisfies the
decision-maker that conduct was undertaken in Aliatm order to continue the
practice of their religion. It will usually follovin such a circumstance that the
person's claim will be strengthened by their engesgg in that conduct. In
many such cases the person will be conscious betfect when engaging in the
conduct. It could then be said thatreason for the person's conduct is to
strengthen their claim, although it is not the omdgson. But because it was not
thesolereason for the conduct, the conduct may be takenaiccount.

Paragraph (b) of sub-s (3) is not expressed imgewhich require a
decision-maker to state a conclusion as to theop&rsnotive or motives, only
whether the decision-maker is satisfied that thesque had a motive for the
conduct in addition to that to strengthen the claiRegardless of the conclusion
stated, because the person's sole purpose is the pb reference, the
decision-maker will necessarily determine whethse person had only one
motive, that to which par (b) refers. And if thectsion-maker is not satisfied by
the explanation given for the conduct, the decisi@ker will have determined
that the person's only motive was the strengtheaoirige person's claim.

That conclusion raises a fundamental questiontalbbat may be taken to
be the intended operation of sub-s (3). The dawisiaker who has found that a
person had only the motive spoken of, in engagmthe conduct, will have at
his or her disposal a finding which may be relevianthe person's credibility.
Such a conclusion will have involved a rejectiontlué explanation tendered. It
seems unlikely to have been intended that a decmsiaker undertake the inquiry
about the person's motive dictated by sub-s (2ghe conclusion and then be
required to put it out of his or her mind. Theulesvould be to deny the
decision-maker evidence or findings which mighirdkiential to the assessment
which is at the centre of his or her statutory tagipplying the section in this

60 Australia, Senate, Migration Legislation Amendm&il (No 6) 2001, Revised
Explanatory Memorandum at 10 [27].

61 Australia, House of RepresentativBsrliamentary DebategHansard), 28 August
2001 at 30422.
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way would permit a person to overcome difficultie®ated by the person's
deliberate engagement in the conduct, the motivevfoch is an issue raised by
sub-s (3) itself. It would defeat the object ob=u(3) which is to prevent
claimants from gaining an advantage from condudeuwaken in Australia. The
result of such a construction would be both incomet and improbable. This
may suggest that an alternative to a literal apgroane which more closely
conforms to the legislative intent, is preferdble

To this point discussion has centred upon the answ the inquiry in
par (b), about the motive of the person, in idgmg the conduct which sub-s (3)
intends to be included or excluded from consideratof a claim to fear
persecution. From that viewpoint, engaging in ecmtdor the relevant motive
will result in its exclusion. But the other reasfmm its exclusion relates to the
quality of the conduct itself. Paragraph (b) ftselucidates this meaning of
"conduct". The reason the conduct is to be exdudethat it would have the
effect of strengthening the claim, if it were takato account. The object of
sub-s (3) is to deny that evidentiary effect. elguires that evidence of conduct
not be applied for the purpose for which it wasemted by the person, to
strengthen that person's claim to refugee statwesevit would have that effect.
So understood, sub-s (3) says nothing about evedenhconduct which would
have the opposite effect, and is in fact adversbdalaim.

The approach of the Full Court was to regard s(®}sas engaged once
the inquiry in par (b) was answered. This doesgine sufficient weight to the
underlying objective of sub-s (3). It is necesstryits proper operation that
when a decision-maker has found that the sole mat\the person in engaging
in the conduct was to strengthen the claim, anotherstion, concerning its
evidentiary effect, be addressed. If it is deteedithat evidence of the conduct
would strengthen the person's claim, it is to sadjarded, consistent with the
objective of sub-s (3); if it would not strengthre claim, it may be taken into
account.

It is essential that the object of s 91R(3) ara rthischief it was intended
to remedy be taken into account in construiffy iThe Full Court referred to that
object but did not take it into account in that gass, with the result that its
operation is wider than can be seen as necessanyeoded. True it is that the

62 CIC Insurance Ltd v Bankstown Football Club I(1®97) 187 CLR 384 at 408 per
Brennan CJ, Dawson, Toohey and Gummow JJ.

63 CIC Insurance Ltd v Bankstown Football Club I(1®97) 187 CLR 384 at 408 per
Brennan CJ, Dawson, Toohey and GummowAds Interpretation Actl901
(Cth), s 15AA.
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object or purpose of a statutory provision is moiten called in aid of a broad
construction, one broader than might be achieved bieral approach. In this
case the object of s 91R(3) requires that the @edte read more narrovify It
should not be read as requiring evidence of a p&smnduct in Australia, or
that person's motive for that conduct, to be dmrégd for any purpose in
connection with the determination of their applicatfor a protection visa.
Evidence of that conduct and findings about motnaey be applied to discredit
the applicant's claim.

Conclusions
SZJGV

The Tribunal was not in error in taking into acobuhe deliberate
engagement of the first respondent in Falun Gotajae activities in Australia
as a matter adversely affecting his credit andupparting its view that his claim
to fear harm from persecution lacked credibilitydid not contravene s 91R(3).

SZJXO

The Tribunal was not in error in taking into acobts finding about the
first respondent's motivation for undertaking Fal@ong-related activities in
Australia in determining whether he would practsun Gong on his return to
China and for that reason to fear persecution.

Orders

In each case the appeal by the Minister shouldllbeved. The orders of
the Full Court of the Federal Court 82JGVshould be set aside, save for those
by which the Minister is to pay the costs of th¢pegd and of the review by the
Federal Magistrates Court. 8ZJXOthe orders of the Full Court of the Federal

64 SeeK & S Lake City Freighters Pty Ltd v Gordon & Gotttd (1985) 157 CLR
309 at 318-319 per Mason J; [1985] HCA 4Byners of "Shin Kobe Maru" v
Empire Shipping Co In€1994) 181 CLR 404 at 420; [1994] HCA 54; and see
Bennion,Statutory Interpretationsth ed (2008) at 939.
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Court should be set aside save for those by wlaakid to appeal was granted
and those by which the Minister is to pay the cadtthat application and the
appeal, and of the review by the Federal Magisr@&leurt. In each case there
should be an order that the first respondent's apjpethe Full Court of the
Federal Court be otherwise dismissed. In accoelanth the undertaking given
by the Minister as a condition of special leavad¢hghould be a further order in
each case that the appellant pay the first respiisd=osts of this appeal.






