060425045 [2006] RRTA 182 (15 November 2006)

DECISION RECORD

RRT CASE NUMBER: 060425045
DIMA REFERENCE(S): CLF2006/16487

COUNTRY OF REFERENCE:  China (PRC)

TRIBUNAL MEMBER: Shahyar Roushan

DATE DECISION SIGNED: 15 November 2006

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideratigii

the direction that the applicant is a person tonwvho
Australia has protection obligations under the geés
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia and applied to
the Department of Immigration and Multicultural Aififs for a Protection (Class XA). The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and her
review rights by letter dated and posted the saaye d

The delegate refused the visa application as thkcapt is not a person to whom Australia
has protection obligations under the Refugees Quiore

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged, although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citimeiustralia to whom the Minister is satisfied
Australia has protection obligations under the gefs Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of Sclee@uo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grawu political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)



191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@®804) 205
ALR 487 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkkeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments.
The applicant was represented in relation to thieveby her registered migration agent.
Application for a Protection Visa

According to her application for a protection vide applicant is a national of china. She
claims to be Christian. She lived at the same asdreChina from the late 1990’s to the mid
2000’s. She has completed 15 years of educatioludimg studying at University, and
worked as a teacher. She departed China illegaihgua false passport.

In a statement attached to her protection visa@gmn, she makes the following claims:

(1) I am from the People's Republic of China ("PR@hd arrived in [City]
of Australia on [date], using a PRC passport with name of "[name] (date of
birth: [date]; passport number: [number]).

(2) My genuine name and personal details are lasnfs:

Surname: [name]

Given: [name]

Gender: Female

Date of birth: [date] Place of birth: [city], PRCa¥ital status: Divorced
Nationality: PRC

National ID card No.: [number]

(3) Before | came to Australia, | was a [teacherTChina... However,

owing to my political opinions and religious beliehave become the target of
the PRC authorities; and as a result, | had toterdlg give up my lovely job
and escape to the overseas.

(4) In [month/year], | graduated from [name] Schimojcity], Fujian
Province...

(5) From [month/year] to [month/year], | worked[athool name] in [city];
and | was then transferred to [school name] in [thbyear]. There were about
[number] students in the school, and most of thamecfrom [name], and
[name]. | was mainly in charge of teaching [suljjetthe school...

(6) Around [month/year], when the new school tevas started, | found
that one of my students, [name] (female), had potecto the school on time.
| was then notified by the authority of the schitnalt [student] herself had
decided to terminate her study... | visited [studgftome personally, and |



was deeply shocked by difficult circumstances effdmily... Although
[student] was only about [age], she had to take o&her grandmother who
had become [medical condition] for many years. {8ti] was the only child
in the family. Her father and her grandfather hadsed away while she was
very little. She lived together with her motherddrer grandmother.
Unfortunately, in [month/year], [student] mothedHaeen in troubles with the
Public Security Bureau ("PSB") for the reason #iet had been involved in
"illegal" "underground” Christian church; and a®ault, her mother had been
arrested by the PSB and detained in the detengiotnecof [city]. From then on,
[student] became the only one in the family wholddook after daily living

of the grandmother. That was why [student] coultdgmwto school.

(7) ... So, although | was warned by the authoriiethe school, | decided to
teach [student] at her home in my spare time.

(8) From [dates], | spent almost every weekendtatdent’s] home; and
sometime | went to her place during the week. Galwand, | taught [student] at
home; and on the other hand, | assisted her todtiek her grandmother.

(9) In [month/year], [student's] mother was retehfom the detention
centre; and both of us quickly developed very clasationship with each
other. Particularly, [student's] mother startedaging me to attend some
religious gatherings or worships at some religioughers or sisters' families. |
was deeply moved by their firm religious beliefsdayradually found that I,
like many Chinese people, really needed the ldwecare, and the support of
the God. | am also become a Christian in the enttwkvas baptised in the
[date].

(10) In [month/year], arranged by [student’s] meatH had a special meeting
with two leaders of the underground Christian churcFujian. They told me
that the underground church had been very muchestied in my teaching
position in the school. They said that many chitdike [name] who could

not continue their study in the school, because gagents had suffered from
various persecutions or discriminations by the RRthorities owing to their
involvement in the underground church. Therefdre,underground church
decided to organise a special teaching centratitihose children in order to
guarantee them to accept fundamental educationoQdly, | was the best
candidate who would be in charge of the teachimgree

(11) At that time, the authorities of [school] aidt find that | had already
become a formal member in the underground churdikriew that |
sometimes taught some children at home and sowrctaldfen were from
Christian families. The authorities of the schoalrmed me many times,
asking me to stay away from those children who virena the families that
had problems with the government. However, as elsard above, | believe
that it was my obligations and responsibility aeacher to guarantee all the
children, no matter which families they were framaccept fundamental
education. Based on such an ideology, while | waged by the
underground church to establish and organise aafgeaching centre, |
immediately agreed to do so without any hesitation.



(12) From [month/year], | tried my best to estgbland develop a special
teaching centre for the underground church. Th&eevas organised by about
[number] teachers, and financially supported bydbeation of the
underground church. But, it did not have a fixedrads, and normally had a
special class in the weekend at different religibrgthers or sisters' homes.
In the summer school holiday (from [month/year{)pgorted by [student’s]
mother and other Christians in the undergroundgctsssfully organised a
two-month teaching programme in a remote mountgliage for about
[number] children who were from Christians' fanslie

(13) In [month/year], shortly after the new schtesin was started, | was
subjected to question first by the authoritiesh&f $chool and then by the
PSB in [city], | was reported by some of local oiffils to continually teach
some children, who were from Christians family whitad problems with the
government, in the spare time even if | had beem&hmany times.
Although my special role in the special teachingteeof the underground
church had not been discovered at that time, Ifar@gd to suspend from my
position, because | openly argued with the autiesriof the school and those
policemen and because | particularly refused toevaaly confession. As a
matter of fact, | never thought that | had done wngng things, and any
children should have the chance to approach fundtheducation in China.
As aresult, | was regarded as a "die-hard" peraod,| was sent to the
detention centre for "brain-washing" in the endrbnth/year].

(14) From the end of [month] to the end of [moy#ar], | was detained for
one month by the PSB; and | was subjected to nbteersecution during
that period; and especially | was mistreated andilated by those criminals
day and night in the detention centre. Finallyasviemporarily released on
bail, because | was seriously ill and continuallffered from high fever. But, |
was required to report to the local police statiegularly, and moreover, |
had to be ready for further investigation from titogime. Particularly, | was
dismissed by the school, because | have been egjasia person who is not
suitable for working as a teacher.

(15) After | was released from the detention ceritre underground church
thought that it would be much more dangerous foifrheontinually stayed
in the country, and therefore asked [student’s]hraoto arrange me to go to
the overseas. In order to avoid attention of th€ RRthorities, [student's]
mother did not expose my genuine name while shealidhstead, she got a
passport for me with a different name; and evehtiniped me to escape
from my home country in [month/year].

(16) I really cannot return to China, becauseviehaeen informed by
[student’s] mother that the PRC authorities haveaaly discovered my
special role played in the special teaching cenittbe underground church.
It has also been confirmed by my families who diteis China, because the
PSB have come to my home for seeking me many fimehermore,
[number] members of the special teaching centre laarested by the PRC
authorities...

(sic)



In support of her application for a protection yidee applicant provided the following
documents:

A copy of a passport issued in a name not of tipdicgnt
» A certified translation of a national ID card irethpplicant's name

» A certified translation of a People’s Republic dfiéh Teaching Certificate, issued in
the applicant’s name

» A certified translation of a Divorce Certificateatdd, certifying that the applicant is
divorced from her husband

The Hearing

The applicant gave evidence consistent with heliggin for a protection visa and her
accompanying statement with regard to her resideadidresses in China, educational
qualifications and work history. She provided tlleliional information that after her release
from detention, she stayed at her mother’'s homehwias not far away from her own place.

The applicant was asked what would happen to terafwere to return to China and why.
She said she will be arrested by the authoritiesabise they think that she participated in
illegal religious activities. She added that she wesponsible for setting up an education

centre for the underground church.

The applicant was asked about her religion. Shieg® is a Christian and belonged to the
underground church in China. She was asked whigtreiitiated her church from other
churches. She said she did not know because shaohattended any other churches.

The Tribunal asked her when she had become a fahri§he said she was baptised several
years ago. She explained that after her studerdthen was released from detention, she told
her about God and what God has told her to do whdifficulty. A month later and after
attending underground church meetings, she fdleirheart that Jesus was important to her.
She needed the love and care of God. She was afeshds a child and had a very difficult
childhood and in God she found someone she colyleone She was asked, given that her
student’'s mother had just been released fromqaipfactising Christianity, why she got
involved with the church. She said because of tleeimstances of her student’s family.

The applicant said that she was baptised andtatieshe regularly attended a house church.
She was asked a number of questions about the &iol€hristian beliefs. She was able to
provide a persuasive account of her understandidgsus and accurately describe some of
the important dates in the Christian calendar aed significance, including Easter. She
demonstrated a convincing familiarity with the Bilaind was able to recite or refer to
specific books and verses. She was asked if shiedasattending church in Australia. She
said she has been going to a church every Sundbgraather occasions when she is not
working. She produced a letter from her churchjrgjahat “[applicant]” has been regularly
worshipping at the church every Sunday and thahsiseproven to be a dedicated Christian
over “the past few months”.

The Tribunal noted that according to her statershatwas approached by the leaders of the
underground church to be in charge of a teachinggeeShe was asked, if she was only



baptised a few weeks earlier, why they entrustedvit such a task. She said as a teacher it
was her duty and responsibility. She added that attr student’s mother got to know her,
she believed that she could do something for tlkeath The Tribunal noted that according to
her statement there were a number of other teaaherasked her why the church entrusted
the task of running the centre to her. She sai@# just her in the beginning and she was
also the only person who was formally trained &sagher. She was responsible for training
the others who were only religious instructors vathariety of different professional
backgrounds. She said the centre was designedvalprprimary level education for

children who had been banned from attending govemrschools because of their families’
Christian activities. There was no fixed location the centre. She began training the others
and the following month the centre started. They &daneeting every week and the lessons
were prepared every week. Because she had contiodedch at the formal school, the
teaching at the centre was confined to weekendsr tlaat year, they organised a teaching
program over a two month period at a remote loaaticorder for the Christian children to
compensate for lessons they had fallen behind in.

The applicant was asked if anyone was aware odterities. She said the school authorities
found out that she was privately tutoring Christtdaidren, but they were not aware of the
centre or the fact that she had been baptisedsdiaol authorities approached her and told
her that she should not be involved with the ckitdshe was privately tutoring. A week later
PSB officers came to her school and said that ftseimvolved with members of the
underground church and asked her if she had gzatexl in their activities. She said no. They
recorded her answers and told her that the schifidetvher know what to do. They said that
they will return and told her that a teacher shduldw what to do and what not to do. About
three or four days later, they returned to the sthod said that she was still in contact with
those people. She was told that a local officia reported her involvement with the
underground church. She told them that she wasmolved in any illegal activities and that
she was doing what she is supposed to do as aeteddlthe conclusion of the meeting they
showed her a document and said that people ar@loated to participate in illegal religious
activities and left. PSB returned at the end ofrttenth and asked her to sign a certificate of
detention which she did. She was taken to PSBesffand detained. She was beaten and was
forced to share a cell with common criminals whspdleat her. She was released about 30
days later after she began suffering from a hitggngperature. She was released on the
condition of reporting to the police every weekeTFlribunal asked her why she was released
on account of her fever when she could have beaettl in detention. She said because they
did not have enough evidence against her. Followergelease, she went to her mother’s
house and was treated at home. The church helpdd et a false passport as it would have
been impossible for her to obtain a normal passft said she did not know how the
passport was organised, but she was given the dadumefore boarding the plane.

The applicant was asked, if she wants to practisesttanity, why she would not be able to
practise it at one of the official churches. Shd she cannot return to China because the
government has now found out about her participadiod the fact that she was a key
organiser of the education centre. She has beétyoher student’'s mother that a number of
the teachers involved with the centre have now laeessted.

The applicant was asked if she has ever held arialfpassport. She said no.

The applicant produced a photograph showing hardlassroom with half a dozen primary
school children. She also produced certified ti@ighs and originals of a number of



teaching awards and graduation certificates irphefiessional field in the name of the
applicant, some bearing her photograph.

The applicant provided a certified translation aiopy of a document issued by an authority
urging all schools to ban students from being iagdlin religious activities.

Independent Evidence

The UK Home Office’s 2005 China Country Report pdas the following montage of
information from various sources on freedom ofgieln and Christians in China:

Freedom of religion

6.48 As reported by the US State Department’'snatgonal Religious
Freedom Report 2005 (USSD Religious Freedom R&8@%), published on
8 November 2005:

“The Constitution provides for freedom of religiobelief and the freedom
not to believe; however, the Government seeksdticereligious practice to
government-sanctioned organizations and regisigeexts of worship and to
control the growth and scope of activities of neligs groups. The
Government tries to control and regulate religimpitevent the rise of groups
that could constitute sources of authority outsifithe control of the
Government and the Chinese Communist Party (CCét)etlieless,
membership in many faiths is growing rapidly.

During the period covered by this report, the Gaweent’s respect for
freedom of religion and freedom of conscience redipoor, especially for
many unregistered religious groups and spirituateneents such as the Falun
Gong. Unregistered religious groups continued f@eernce varying degrees
of official interference and harassment. Membersoohe unregistered
religious groups, including Protestant and Cathgtaups, were subjected to
restrictions, including intimidation, harassmemigl @letention. In some
localities, ‘underground’ religious leaders repdrtagoing pressure to
register with the State Administration for Religsodictivities (SARA) or its
provincial and local offices, known as Religioudaifs Bureaus (RAB).
Some unregistered religious groups also reporteiddgressure to be
affiliated with and supervised by official governmtesanctioned religious
associations linked to the five main religions -dBlism, Islam, Taoism,
Catholicism, and Protestantism.”

6.49 This section of the report concluded by statiSince 1999, the
Secretary of State has designated China as a ‘GooinParticular Concern’
under the International Religious Freedom Act (IRF& particularly severe
violations of religious freedom.”

6.50 As reported by the USSD Religious FreedomoRe005 and by the
NGO Forum 18 in a report dated 29 September 208/ rgment officials
who illegally deprive citizens of their religioussedom may be sentenced to
up to two years in prison. Forum 18 also statedwelver, no instance has
become known of officials prosecuted for this tgbeiolation. Without the



sympathetic support of their superiors in high&els of government, it is
doubtful that these officials could have escapes@cution.”

6.51 As reported by the Government White Papbma’s Progress in
Human Rights in 20041 Civil and Political Rights), published in Ap2005,
“According to incomplete statistics, China has maare than 100 million
religious adherents, more than 100,000 venuesfious activities, and
about 300,000 clergy members... The accumulative pimof the Bible has
reached 35 million.”

6.52 As noted by the USSD Religious Freedom Re}@056:

“The country has five main religions: Buddhismpi&m, Islam,
Catholicism, and Protestantism. While these argtimary religions, the
2005 religious affairs regulations no longer idigntfficial’ religions. The
Russian Orthodox Church also operates in somenggind other religions
exist in the country’s expatriate community. Mokthe country’s population
does not formally practice any religion. Approxielgt8 percent of the
population is Buddhist, approximately 1.5 percer¥iuslim, an estimated 0.4
percent belongs to the official Catholic Churcheatimated 0.4 to 0.6 percent
belongs to the unofficial Vatican-affiliated CatlwoChurch, an estimated 1.2
to 1.5 percent is registered as Protestant, arthpsr2.5 percent worships in
Protestant house churches that are independenwefrgnent control.”

6.53 As reported by lan Johnson in his bidld Grass(2004), “Defining
what is religion in China, can be a tricky busindsslike western religions,
which often try to sharply distinguish themselvesf one another, Chinese
belief systems happily overlap, drawing on ancestuship, popular beliefs
in spirits, the indigenous religion of Taoism ahd tdeas of worldwide
religions like Buddhism.”

Registration

6.54 As reported by th&/ashington Postn 10 March 2004, “The Chinese
government allows people to worship only in patg-churches, mosques and
temples, [and] considers any autonomous religiogarozation a threat and
routinely imprisons priest, monks and others.” Tieigort also stated, “There
is rising interest in religion and spirituality rofn Falun Gong to Christianity

— as people struggle to cope with rapid social geaand the vacuum left by
the collapse of Maoist ideology.”

6.55 As reported by the USSD Religious FreedonoRe}005:

“The state reserves to itself the right to regiated thus to allow
particular religious groups and spiritual movemeatsperate. For each of the
five main religions, there is a government-afféidtassociation that monitors
and supervises its activities, and with which fielig groups must affiliate.
The SARA is responsible for monitoring and judgihg legitimacy of
religious activity. The SARA and the CCP United mrVork Department
(UFWD) provide policy ‘guidance and supervision’ thie implementation of
government regulations regarding religious actjitgluding the role of



foreigners in religious activity. Employees of SARAd the UFWD are rarely
religious adherents and often are party membemnr@mist Party members
are directed by party doctrine to be atheists.”

“Some groups register voluntarily, some registedtar pressure, and
the authorities refuse to register others. Somgioeis groups have declined
to register out of principled opposition to statairol of religion. Others do
not register due to fear of adverse consequenctksyfreveal, as required, the
names and addresses of church leaders. Unregigpenepls also frequently
refuse to register for fear that doing so woulduregjtheological
compromises, curtail doctrinal freedom, or allowgmment authorities to
control sermon content. Some groups claimed thoaities refused them
registration without explanation or detained grougmbers who met with
officials to attempt to register. The Governmeniteaded that these refusals
mainly were the result of these groups’ lack ofcadee facilities or failure to
meet other legal requirements. At the end of theodecovered by this report,
it was too early to tell whether the new regulasiovould result in an increase
in the number of or an expansion in the type oisteged religious groups.”

“Some underground Catholic and unregistered Pranteteaders
reported that the Government organized campaigosrtgpel them to register,
resulting in continued and, in some cases, inctepeessure to register their
congregations. Officials organizing registratiomgaigns collected the
names, addresses, and sometimes the fingerpriotauoth leaders and
worshippers. On some occasions, church officialewletained when they
arrived for meetings called by authorities to desctegistration.”

6.56 As reported by Forum 18 on 28 April 2004

“The Communist party-state remains determined amtain control over
society, using over the past 20 years an increasingper of laws and
regulations as a means to this end... The state sldienexclusive right to
decide on what are ‘normal’ religious activitieslas effectively pursuing a
policy of divide-and-rule towards religious commitigs... The Chinese

state’s relationship with religion can only impra¥éhe state accepts that laws
are supreme — even over the party — and protestidugls and society from
arbitrary actions by those in power.”

6.57 Asreported by Forum 18 on 25 November 2004:

“Religious organizations that either cannot orameilling to obtain
government approval are automatically deemed illégace an organisation
has been classified as illegal, all its activiaes automatically considered to
be illegal and subversive. As Joseph Kung, an aateocaf the underground
Catholic community in China, stated, activitiestsas celebrating the mass
and prayers for the dying — which are orthodox Glatipractices —
immediately become illegal and unorthodox if they andertaken by a priest
who has not been permitted by the state to pertbase activities... Through
these repressive measures, the regime createsaspdtere that indirectly
promotes religious distortions.”



6.58 As reported by the offici@lhina Dailynewspaper on 18 December
2004

“The Religious Affairs Provisions, promulgated ldavember 30 with the
approval of Premier Wen Jiabao, will formally comt effect on March 1,
2005. The provisions, a set of comprehensive aditnative rules concerning
China’s religious affairs, explicitly specifies tithe legitimate rights of
religious groups, religious sites and the religipasple are protected. It also
offers guidance on religious affairs involving staind the public interests.
The rules are regarded as a significant step fahiathe protection of
Chinese citizens’ religious freedom.”

6.59 As reported by the BBC on 19 December 20@&Iwording of the
regulations makes it clear that there will be nsibaelaxation of the policy.
This report also noted, “Some scholars have welcotine fact that officials
who abuse their powers in dealing with religiousugs could face
prosecution under the new rules.”

6.60 According to a report dated 18 January 260bdyum 18, “The new
rules even singled out the Muslim, Tibetan Buddared Catholic
communities in specifying requirements for religgquilgrimages and clerical
appointments. While one article in the provisiotigudated that government
officials (there was no mention of Communist Pafficials) would be held
legally accountable for abuses, there is no assartirat this accountability
will be enforced.”

6.61 The same source continued, “Other than Fatumy practitioners’
well-known public displays of civil disobediencethre early days of the
state’s repression against the movement, and pempootests by Uighur
Muslims and Tibetan Buddhists, which also involwe important political
issue of autonomy or independence vis-a-vis Chaaignificant public
demonstrations are known to have been mountectindme of religion or
religious freedom within recent memory.”

6.62 Further to this the same source also sthdésistance to state
regulations was essentially evasive in nature, pigtttitioners generally
choosing to avoid direct confrontation with thelaortties.

6.63 According to the report the most common tygfegsistance were as
follows:

refusing to register, for reasons of faith or ressof practicality;
meeting clandestinely;

establishing their own religious training instituts, sometimes involving
foreign instructors;

teaching children under the age of 18, despite morent regulations that
prohibit this;

secretly seeking papal consent (Catholics);



refusing to sign papers denouncing their religispisitual leader(s);
using religious material not printed by the state;

communicating via Internet chatrooms.

6.64 As reported by Forum 18 on 8 March 2006:

“One year on from the March 2005 Religious AffdRegulations their
effects are difficult to judge, and repressive@usi continue against many
communities. China’s religious policies are una@reéasing strain. Even the
definition of ‘religion’ — especially a ‘legal rgion’ — is debated among
officials, and a comprehensive religion law (asaggd to the Regulations) is
awaited. The government seems to favour a law fogumn control of
religion, but many religious leaders would preféaw focusing on protecting
religious believers’ rights. Underlying the debatand the increasing strain on
government policy — is the fact that religiousHaaind practice of all kinds is
rapidly growing in China, making the ideologicaufalation of religious
control increasingly unreal. The key question fgdime government is, will it
seek to create a better environment for religicastice or will it resist
genuine reform? Resisting reform may — sadly anteoessarily — be the most
likely direction of current policy.”

6.65 As reported by Forum on 29 September 2004:

“In theory, the central government’s State Adntiaigon for Religious
Affairs (SARA) oversees religious affairs in Chidakey function of SARA
and its subordinate offices is registering religiguoups and venues. In
general, these offices are tasked with ensuringlda/idual believers and
groups comply with state regulations. To meet dihigctive, like most
Chinese bureaucracies, there are provincial arad B&&RA offices, allowing
the agency to keep an eye on all religious orgéiniss, individuals and
activities throughout the country. However, itngportant to note that SARA
lacks enforcement powers. Once SARA has deternthmadeligious groups
are either illegal — meaning unregistered — or tihey or individual believers
are conducting illegal activities, the matter wotkidn be turned over to the
law enforcement agency — namely, the Public Seciinistry and its
subordinate offices.”

Christians
6.69 As reported by the USSD Religious FreedonoRe}005:

“The unofficial, Vatican-affiliated Catholic Churclaims a
membership larger than the 5 million persons regest with the official
Catholic Church. Precise figures are impossiblgeti@rmine, but Vatican
officials have estimated that the country has asynas 10 million Catholics
in both the official and unofficial churches. CheeeCatholic sources put the
total number at approximately 8 million. Accorditoyofficial figures, the



government-approved Catholic Church has 67 bisHap80 priests and nuns,
and more than 6,000 churches and meetinghousee @rethought to be
more than 40 bishops operating ‘underground,’ sofweho are likely in
prison or under house arrest.

The Government maintains that the country has rin@me 16 million
Protestants, more than 55,000 registered churcttesther places of worship,
and 18 theological schools. Protestant churchiaffidhave estimated that at
least 20 million Chinese worship in official chuesh Foreign and local
academics put the number of Protestants betwean@@00 million. A 2004
non-governmental survey in Beijing tallied over 1D unregistered
Protestants, far more than the 30,000 registerddaumthorities. Domestic and
foreign experts agree that the number of Protestargrowing rapidly.
According to state-run media reports in August 2@Bé number of
Protestants is increasing by up to 600,000 anntally

6.70 As reported by the BBC on 9 November 2004ttiGg reliable
numbers about the number of Christians in Chimeotsriously difficult.
Estimates vary between 40m to 70m Protestants,éhiyillion of whom are
registered members of government churches. Thatigituis similar for
Catholics. Of the estimated 15 to 20 million Cait®In China, less than half
belong to state-approved churches, which put aityhtor Beijing before
authority to Rome.”

6.71 This report continued, “Both Catholics andt€stants have long
complained of persecution by the Communist autiesritnd human rights
groups claim the problem is getting worse.” Accogdio the same source,
about 300 Christians are detained in China at aeytione, and that number is
due to rise (based on information from the Jub@eepaign). This report also
stated, “China’s Christian population — especitilyse who refuse to worship
in the tightly regulated state-registered churchésseen as one such threat.”
Furthermore the report stated, “Those Christiane want to avoid the state-
controlled religious movements meet in unofficialldings or even each
others’ homes — hence their description as ‘hotsectbes’ — risking fines,
imprisonment, torture and even, in some caseshdeat

6.72 As reported by the World Christian Encyclopg@econd Edition,
2001), “Broadcasting is an absolutely vital compurad ministry in China.
The typical believer will tune into any broadcds\t can find, and many
Chinese Christians have come to the faith as dtrelsprogrammes alone...
These programs are known to be recorded and dtgdi¢ar mass
distribution.”

Availability of Bibles
6.73 As reported by the USSD Religious Freedom R&ii5:

“The increase in the number of Christians in thentry has resulted in a
corresponding increase in the demand for BibleisleBican be purchased at
many bookstores and at most officially recogniziedrches. Many house
church members buy their Bibles at such placesowitincident. A Bible is



affordable for most Chinese. The supply of Bibkadequate in most parts of
the country, but members of underground churchesptain that the supply
and distribution of Bibles in some places, espécralral locations, is
inadequate. Individuals cannot order Bibles digeftttm publishing houses,
and house Christians report that purchase[s] geélaumbers of Bibles can
bring unfavorable attention to the purchaser. GQustofficials continued to
monitor for the ‘smuggling’ of Bibles and otheriggbus materials into the
country. There have been credible reports thaathleorities sometimes
confiscate Bibles in raids on house churches.”

6.74 As reported by the Canadian IRB on 28 Noverib83, Protestant
house church leaders contacted by the IRB statgdfficially sanctioned
bibles differ very little from other versions aable outside China and that,
“The Bible text remains sound and intact.” As répdrby the same source on
28 February 2003, “It is normal for Patriotic chues to display crosses,
crucifixes and portraits of Jesus... It is similddgal for Chinese citizens to
posses these and display them in their homes.”

Catholics
6.75 As reported by the USSD Religious FreedomoRe4005:

“A number of Catholic priests and lay leaders wazaten or otherwise
abused during 2004, prompting Vatican officialsrtake formal protests. In
Hebei Province, traditionally the home of many ©@#ts, friction between
unofficial Catholics, the government-sanctionediBat Church, and some
local authorities continued. Hebei authorities régaly have forced
underground priests and believers to choose betypegng the official
Church, and facing punishment such as fines, jeb, Iperiodic detentions, and
having their children barred from school. Some Gktlofficials have been
forced into hiding. Ongoing harassment of undergdobishops and priests
was reported in recent years, including governrsanteillance and repeated
short detentions. Many of those harassed and @etavere over 70 years
old... According to several NGOs, a number of Cathpliests and lay
leaders were beaten or otherwise abused duringetihed covered by this
report.”

6.76 As reported by the United States Commissiomternational
Religious Freedom (USCIRF) Annual Report 2005, shigd in May 2005:

“The government also continues its repressiomefunregistered Roman
Catholic Church in China, which maintains its aléewge to the Vatican. There
are at least 20 Catholic bishops or priests unaesta imprisoned or detained,
including Bishop Su Zhimin, who has been in prisargetention, under
house arrest, or under strict surveillance sine€l8v0s. Clergy in Hebei,
Fujian, and Heilongjiang provinces were harassethided, and arrested
during the past year. In October 2003, Hebei praairofficials reportedly
arrested 12 Catholic priests and seminarians attgradreligious retreat. In
August 2004, Bishop Gao Kexian died of unknown eaus a prison where
he had been since 1997. In September 2004, theaviaBsued a statement
condemning the arrest of eight priests and two sanans during a religious



gathering in Hebei. In April 2005, one week aftez teath of Pope John Paul
I, authorities in Hebei arrested a bishop and pwests, reportedly for their
continued refusal to register with the Patrioti¢l@éic Church.”

6.77 As reported by the BBC on 8 April 2005, “Chioroke off ties with
the Holy See in 1951, and even today the natioath@lics face the choice of
attending state-sanctioned churches, acknowled®giigng as their ultimate
authority, or worshipping in secret ‘undergroundhgregations... The
Vatican insisted it must have final say on the apjpoent of bishops — as it
does in an agreement with communist-controllednést — but China found
the demand unacceptable.”

6.78 As reported by CNN on 24 February 2006, Hongd{s newly
appointed Cardinal, Joseph Zen is a vocal suppoftire underground
Catholic Church as well as an advocate for gredgarocracy in the Special
Administrative Region. He has, however, been watoneday out of mainland
politics. As reported bZatholic Newsn 14 March 2005, Donald Tsang,
Hong Kong’s [then] acting Chief Executive is a devBoman Catholic and
attends church every morning before work.

6.79 On 18 April 2009ime Asiareported that both official and unofficial
churches united in mourning for the late Pope, Joéw Il (died 4 April

2005). According to the same source, “This waditsetime since Beijing
severed relations with the Vatican in 1951 thatskigpers in state-approved
churches were allowed to commemorate a Pope’s .48dth same source
also quoted Father Benedictus from Shijiazhuanigipan Hebei province as
saying, “As long as we don't protest or set oféirackers, we’re basically left
alone...”

6.80 On 4 April 2005, the officid?eople’s Dailyreported:

“Chinese Catholics Sunday joined their counteg@rbther countries to
grieve over the death of Pope John Paul I, whiee@hinese Foreign Ministry
extends governmental condolence over the lossegbdimtiff, hoping for
improving relations between China and Vatican.. hieit Sunday mass,
Catholics in Beijing, Tianjin, Shanghai and othities mourned for the Pope.
Nearly 10,000 Catholics attended masses held erfigjor Catholic churches
in the national capital.”

6.81 According the website of Cardinal Kung Fourata(an NGO),
accessed on 11 January 2006, “Currently, everybtiee approximately 45
bishops of the underground Roman Catholic Chureither in jail, under
house arrest, under strict surveillance, or inrtgdi

6.82 As reported by the Canadian IRB on 8 Jund 2@uring a 4 June
2004 telephone interview with the Research Diret®ra representative of
the Cardinal Kung Foundation stated that therenarstandardized baptismal
certificates within underground Catholic churche€hina nor are baptismal
certificates issued as a matter of course. Insteadyaptismal certificate were
requested at the time of baptism, the priest mgghte an informal document
that would most likely be written in Chinese.”



Protestants (Includes “House Churches”)
6.83 As reported by the USSD Religious Freedom R&i)5

“Local officials have great discretion in determig whether ‘house
churches’ violate regulations. The term ‘*house chuis used to describe both
unregistered churches and gatherings in homessandsses of groups of
Christians to conduct small, private worship sexgicSARA officials
confirmed during the year that unregistered chws&re illegal, but prayer
meetings and Bible study groups held among friemdkfamily in homes are
legal and need not register. In some parts of thatry, unregistered house
churches with hundreds of members meet openly tétull knowledge of
local authorities, who characterize the meetingsfasmal gatherings to pray,
sing, and study the Bible. In other areas, housecthmeetings of more than a
handful of family members and friends are not p&edi House churches
often encounter difficulties when their membersiipws, when they arrange
for the regular use of facilities for the specfiarpose of conducting religious
activities, or when they forge links with other agistered groups or with co-
religionists overseas. Urban house churches arerginlimited to meetings
of a few dozen members or less, while meetingshodgistered Protestants in
small cities and rural areas may number in the redsd’

6.84 The same source continued, “Authorities catthto harass and
detain ‘house’ Christians, especially for attemgtio meet in large groups,
travel within and outside of China for such meegirgnd otherwise hold
peaceful religious assemblies... Protestant religretreats were disrupted on
many occasions.”

6.85 As reported by the USCIRF Annual Report 2@afblished in May
2005:

“Conditions for unregistered Protestant groupsehdeteriorated in the last
year. According to the State Department, in sorgeors of China, members
of Protestant house church groups that refusegistez, on either theological
or political grounds, are subject to intimidatiextortion, harassment,
detention, and the closing of their churches. Quvperiod of six months
during 2004, the Chinese government carried ogelacale raids on several
meetings of house church pastors in various péttseeccountry. More than
100 pastors were arrested, briefly detained, aed teleased, in Heilongjiang
in April, in Hubei in June, in Xinjiang in July, dnn Henan Province in
August. At least 18 pastors remain in custody fthenseries of mass arrests.
In September 2003, house church historian Zhangrywas arrested along
with approximately 100 others in Nanyang, HenarviPee, and was
subsequently sentenced to two years of ‘re-edutatoough labor. In
November 2004, the United Nations Working GroupAobitrary Detention
reviewed Zhang's case and found that his detentesindeed arbitrary. In
August 2004, house church activists Liu Fenggangy®nghai, and Zhang
Shengqi were sentenced to prison terms ranging noento three years for
sending materials on persecution of Christianshim&to organizations in the
United States. In June 2004, a Chinese newspaperted that a woman in



Guizhou died in police custody and that her bodyns#d signs of torture. The
paper stated that she was detained for distribugibtes.”

6.86 As reported by the Canadian IRB on 17 Aug0s¢,

“It appears that the Chinese government most fediggous groups not
willing to submit themselves to official supervisicand that proliferate
beyond official control. If a Chinese citizen be@epractising Christian
overseas and was willing to attend an officiallgt@oned church upon his
return to China, it's unlikely that he would enctemany difficulty. However,
if he became an active member of an unsanctionegregation, and
especially if he contributed to the growth of tlemgregation through
evangelizing, he would expose himself to a re&l oispersecution.(Based
on Information supplied by the NGO Human Right€ina.)

6.87 As reported by tfeunday Timeen 8 August 2004, “Ignoring the
state-approved official churches, up to 90 mill@ninese may be following
Christ at prayer groups and Bible study classesyrding to western
evangelical groups.”

6.88 The same source continued:

“The life of Rev Samuel Pollard, who preachedemote parts of southwest
China until his death from typhoid in 1915, is gukar subject of sermons at
clandestine ‘house churches.’ Pollard’s books ofing-do and good works —
written for a readership of devout Methodists adgv&rdian England — have
been translated and republished for a modern Chiaedience. ‘Il was
astonished to learn how these men [early missiesjaire still revered in
China when | came to the southwest to preach, @&itiinese missionary
who is an influential member of the undergroundt€stant church.”

6.89 As reported byhe Timesiewspaper on 23 December 2003,
“Independent Christian communities are suppressednying degrees across
the country. In response, they have built elabanatevorks, usually in cell
structures in which only the leaders know the locet of underground
meeting places. The Government alternates betweseqution and turning a
blind eye. It is overwhelmed by Christianity’s pdgmity and aware of the
benefits in terms of education and social stahibiyt worried about new
centres of power.”

6.90 As reported by the USSD Religious FreedomoR&4005, “In past
years, local officials destroyed several unregestgrlaces of worship,
although there were no reports of widespread razirapurches or shrines
during the period covered by this report.”

6.91 As reported by Forum 18 on 25 November 2084¢c6rding to Bob Fu,
a former house church leader, in the first nine the®of 2004, 400 arrests
were made of house church leaders. Individuals baea beaten to death by
public security officials for distributing Biblesd other biblical tracts. Others
have been detained and arrested for printing Bihelsother religious
literature.”



FINDINGS AND REASONS

At the hearing before the Tribunal the applicanteglaer evidence in a straightforward
manner and her evidence was largely consistenthwitiwritten claims. Overall, the Tribunal
found her to be a reliable and credible witness.

Based on the applicant’s original PRC national #gdg her certificate of divorce and other
documents, authenticity of which is not in doubg Tribunal accepts that she is a national of
China and that she was a teacher.

At the hearing the applicant gave a credible actotiwhy and how she had come to know
and practise Christianity in China. She providgmesuasive account of her beliefs and
activities commensurate with the length of time gtee has been a Christian and her answers
to most of the Tribunal’'s questions concerning ddsictrinal and historical aspects of
Christianity and Christian beliefs were convinci@yerall, the Tribunal is satisfied that the
applicant is a Christian.

The Tribunal accepts that the applicant took thteative to privately tutor a Christian. The
Tribunal accepts that the student’s mother had kdeg&ined for the reason of her
involvement with underground church activities. Tihéounal accepts that the applicant was
introduced to Christianity after he student’'s motheas released from detention. The
Tribunal accepts that she was baptised.

The Tribunal accepts that she began teaching amdrig others to teach children from
Christian families who had been barred from acogs&irmal schools. The Tribunal accepts
that while the extent of her activities and invohent with the church was not known, her
school and the authorities discovered that shephadded private lessons to Christian
children and suspected that she was involved wittetground church. The Tribunal accepts
that, after being warned on two occasions, shedetgned for one month during the course
of which she was mistreated. The Tribunal accdyasshe was released on the condition that
she reports to the police on a weekly basis. Thteuhal is satisfied that the applicant’s
detention and the treatment she was subjected dor@sito serious harm. The Tribunal is
satisfied that the essential and significant redspthe persecution involved was the
applicant’s religion.

The Tribunal accepts that the applicant was ableawee China when other church members
organised a fraudulent passport for her enablimgdhkeave the country. In the Tribunal’'s
view, the applicant’s departure from China on ad@ent passport and her acceptance of the
associated risks of illegal departure is indicab¥@er fear of harm in China.

The Tribunal accepts that the applicant has coatlrto attend church in Australia on a
regular basis and has remained a devoted beli€kerTribunal is satisfied that she would
continue to be involved with Christianity and piaether faith if she were to return to China.
The independent information before the Tribunalficors that respect for freedom of

religion in China is poor. Unregistered religiousyps experience varying degrees of official
interference and harassment. Members of some wteegn religious groups, including
Christian groups, are subjected to restrictionduiting intimidation, harassment, and
detention. Whilst this treatment might vary frongddity to locality, it is difficult to assess
with certainty the level of the risk to any partenuparticipant in an unregistered church in
China.



The Tribunal finds that the applicant’s chanceaaifirig arrest, imprisonment and torture for
the reason of her religion if she returned to Cmow or in the reasonably foreseeable future
is real. The Tribunal considers this treatmentrtmant to “serious harm” as required by
paragraph 91R(1)(b) of the Act. As the applicafga of harm is from the authorities and
there is no evidence before the Tribunal to sugdpadtshe could avoid harm anywhere
within China, the Tribunal is not satisfied thag @hpplicant could avoid the persecution she
fears by internally relocating. The Tribunal therefis satisfied that the applicant has a well-
founded fear of persecution for a Convention rea$be Tribunal is not satisfied that the
applicant has a right to enter and reside in ahgratountry besides China.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectian
440 of theMigration Act 1958. PRRRNM
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