FEDERAL COURT OF AUSTRALIA

SZJRU v Minister for Immigration and Citizenship [2009] FCA 315

MIGRATION — application for protection visa — claim that alpgnt has well-founded fear

of being persecuted for membership of particulaigdaroup — where appellant claimed to
be parent of child born in contravention of Chinase child policy — where appellant

claimed to have been issued with forced steriisatiotice — delegate of first respondent
refused application — Tribunal affirmed decision dilegate — whether Tribunal erred in
approaching matter by not first identifying parterusocial group — whether Tribunal erred in
finding forced sterilisation non-discriminatory @ty for contravention of law of general

application — whether any error in finding as toctd sterilisation constitutes jurisdictional
error

Held: appeal allowed — no error in not identifying peutar social group but jurisdictional
error made in finding as to forced sterilisation.

Congtitution s 75(v)

Migration Act 1958 (Cth) ss 5, 65, 91R, 91S, 424A, 474
Federal Court RulesO 43 2

Convention relating to the Satus of Refugees Art 1A
Protocol relating to the Satus of Refugees

Applicant A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225 discussed
Applicant S v Minister for Immigration and Multicultural Affairs (2004) 217 CLR 387
discussed

Chen Shi Hai v Minister for Immigration and Multicultural Affairs (2000) 201 CLR 293
discussed

Craig v The State of South Australia (1995) 184 CLR 163 cited

Dranichnikov v Minister for Immigration and Multicultural Affairs (2003) 77 ALJR 1088;
197 ALR 389 discussed

Htun v Minister for Immigration and Multicultural Affairs (2001) 194 ALR 244 cited
Minister for Immigration and Multicultural Affairsv Israelian (2001) 206 CLR 323 cited
Muin v Refugee Review Tribunal (2002) 76 ALJR 966; 190 ALR 601 cited

NABE v Minister for Immigration and Multicultural and Indigenous Affairs (No 2) (2004)
144 FCR 1 cited

Plaintiff S157/2002 v The Commonwealth of Australia (2003) 211 CLR 476 cited

Re Minister for Immigration and Multicultural Affairs, Ex parte Applicant S20/2002 (2003)
77 ALJR 1165; 198 ALR 59 referred to

SFGB v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 77 ALD
402 followed

Snclair v Mining Warden at Maryborough (1975) 132 CLR 473 cited

SZDFZ v Minister for Immigration and Citizenship (2008) 168 FCR 1 referred to

SZDTZ v Minister for Immigration and Citizenship [2007] FCA 1824 referred to

SZKMX v Minister for Immigration and Citizenship [2008] FCA 856 referred to

VTAO v Minister for Immigration and Multicultural and Indigenous Affairs (2004) 81 ALD
332 discussed



SZJRU v MINISTER FOR IMMIGRATION AND CITIZENSHIP an d REFUGEE
REVIEW TRIBUNAL
NSD 322 of 2008

BESANKO J
6 APRIL 2009
ADELAIDE (VIA VIDEO LINK WITH SYDNEY))



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 322 of 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZJRU
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent
REFUGEE REVIEW TRIBUNAL

Second Respondent

JUDGE: BESANKO J
DATE OF ORDER: 6 APRIL 2009
WHERE MADE: ADELAIDE (VIA VIDEO LINK WITH SYDNEY)

THE COURT ORDERS THAT:
1. The appeal be allowed.

2. The orders of the Federal Magistrates Court ntad21 February 2008 be set aside

and in lieu of those orders there be orders that:

(@ a writ of certiorari issue quashing the decibthe Refugee Review Tribunal
handed down on 26 October 2006 (RRT Case Numbe&41&®69); and

(b) a writ of mandamus issue directed to the Refugeview Tribunal requiring it
to hear and determine the appellant’s applicatbomdview according to law.

Note: Settlement and entry of orders is dealt witl©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.






IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 322 of 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZJRU
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: BESANKO J
DATE: 6 APRIL 2009
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REASONS FOR JUDGMENT

This is an appeal from orders made by the Fedéagjistrates Court on 21 February
2008. The order made by that Court was that theelli's application filed on
15 November 2006 be dismissed. The appellant’sicgmn to the Federal Magistrates
Court was for constitutional writs directed to tRefugee Review Tribunal (“the Tribunal”)
in relation to a decision handed down by the Tréduon 26 October 2006. The decision
made by the Tribunal was that the decision of aghk of the Minister for Immigration and
Multicultural Affairs not to grant a Protection @s XA) visa (“protection visa”) be

affirmed.

The appellant is a national of the People’s RapudflChina (“China”). She was born
in 1967 in Fuqing City, Fujian Province, China. Stmaved in Australia on 12 October 1998
using a Chinese passport in the name of anotheope®©n 1 October 2004, nearly six years
after she arrived in this country, the appellantswdetained by the Department of
Immigration and Multicultural Affairs. On 30 Novemb2004, she applied for a protection

visa. A delegate of the Minister for ImmigrationdaMulticultural Affairs refused her
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application. The appellant’s application for review the Tribunal was refused on 22 April
2005, but that decision was set aside by consethiéd¥ederal Magistrates Court on 20 July
2005. A second Tribunal decision affirming the dele’s decision was set aside, again by
consent, by the Federal Magistrates Court. Theiggifn for review was remitted to the
Tribunal a second time. It is the decision of thédnal on the second remitter which was
the subject of the application for constitutionaltsvmade to the Federal Magistrates Court,

and the decision of that Court which is the subjé¢he present appeal.

The appellant’s application for a protection visa

The appellant put her claim for refugee status orumber of grounds. The Tribunal
rejected all of her grounds and the Tribunal's cepen of a number of grounds is not
challenged by the appellant. In terms of settingtbe factual background, it is sufficient for
me at this point to summarise the claims made leyappellant in her application for a

protection visa.

In her application, the appellant stated that whe a Christian. She stated that she
had been employed in a number of unskilled joldsoith China and Australia. She stated that
she was married in 1987 and that she separated liemhusband in 1997. She had two
children, and they live with relatives in China.eTappellant stated that, in 1996, she became
pregnant for a third time. She was detained andefbrto have a termination of the
pregnancy. She also received a notice that shéohlaalve a pregnancy prevention operation,
but she ignored it. Her husband and her family egter to have the operation to avoid a
fine which she and her family would have to payslie did not have the operation. She
moved back to her mother's home. Some time latex, made an unsuccessful attempt to

reconcile with her husband.

The appellant stated that she encountered problenthina due to her father’'s
previous political activities. Her father was inoyjdrom 1967 to 1972, and, following his
release, he was harassed and tormented by theaiiathand members of the community. He
died in 1994. The appellant stated that she haad Ibeistreated at school and had had
difficulties in obtaining employment because of lf@ther’'s reputation. The appellant also

stated that she encountered problems because oéliggon. She attended an underground
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Christian church. At a time at which she was naspnt, the authorities raided the church

and arrested several members.

In her application, the appellant claimed that shé been persecuted by the Chinese
authorities because (1) she was a woman; (2) stiehad a third pregnancy; 3) she had a
“bad” family background; and (4) she had Christiagliefs. She also claimed that her
husband and his family persecuted her because atienbt given birth to a boy. The
appellant claimed that she feared persecutionefrefurned to China. She feared that she
would be detained for avoiding the one child poland that she would be forced to have a
pregnancy prevention operation. She also feared $ha@ would be unable to find

employment, and further stated that she feared bgrher husband and his family.

The Tribunal’s decision

The Tribunal's decision included the above sumnaarg a summary of the material
the appellant provided to it, including the eviderstie and a witness she called gave to the
Tribunal. The Tribunal also referred to countryoimhation it had examined. The Tribunal

then proceeded to its findings and reasons.

The Tribunal first examined the appellant’s cldamat she had a well-founded fear of

persecution for reasons of her religion. In thattegt, the Tribunal found the following:

(1) The appellant attended a local house churcly octasionally and because her
siblings did so. If her siblings had attended archuegistered with the authorities,

she would have done so.

(2) The appellant did not attend church in Austrdior a period of about six years

because she does not regard herself as a praciibmgfian.

3) The religious activity engaged in by the appailin 2004, and in the period
thereafter, was for the sole purpose of strengtigehier claim to be a refugee and
must be disregardedigration Act 1958 (Cth) (“Migration Act”) s 91R(3).
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4) If the appellant wished to practise Christigrat her return to China, she could do so
at one of the officially recognised churches anel\wbuld not be persecuted if she did

SO.

The Tribunal rejected the appellant’s claim fdiugee status on the ground that she
had a well-founded fear of persecution for reasohder religion, and the Tribunal's

conclusion with respect to that conclusion is nalienged on the appeal.

The Tribunal then examined the appellant’s claamréfugee status based on the fact
that she faced a sterilisation operation and alérg if she returned to China. | will need to
come back to the Tribunal’s reasoning on this idsemause it lies at the heart of the appeal.
It is sufficient to say at this point that the Tuital rejected the appellant’s claim on this basis
because the risk of harm arises from “a non-disoatory penalty for contravention of a law

of general application”.

The Tribunal then turned to consider whether thygellant’s treatment following her
third pregnancy, and the termination thereof, mayehbeen influenced by a number of
factors involving discrimination, which may haved le her being treated unduly harshly.
The Tribunal said: “[t]he relevant Convention rea@savhich arise on the evidence appear to
be her religion and/or her membership of a pamicabcial group, being her family, for the

reason of her father’s political opinion.”

The Tribunal again examined the appellant’s religi activities, and concluded that
the authorities had no adverse interest in thellmdéecause of them. As | have said, there
is no challenge on the appeal to the Tribunal’'schmions with respect to the appellant’s

religious activities.

The Tribunal then considered the appellant’s cldiat she had a well-founded fear of

persecution due to her father’s political opinidhe Tribunal made the following findings:

Q) There was no evidence that any person refeorder late father or his history during

the period in which she was having problems withika planning officers.
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(2) The appellant’s father faced no discriminatimtause of his background for the final

five or so years of his life, that is, since thie14980s.

(3) The appellant did not claim to face any disemation as an adult because of her
family background, and the fact that she did no$ wansistent with evidence from

the Department of Foreign Affairs and Trade.

There is no challenge on the appeal to the Trikaneanclusions with respect to the

previous political activities of the appellant'sHar.

The Tribunal examined the appellant’'s claim tha¢ $iad a well-founded fear of
persecution because the Chinese authorities mighi kof her application for a protection
visa. The Tribunal said that there was no evideheeauthorities would come to know of that
fact, and there was no evidence the appellant nfisglet persecution for a Convention reason

for making such an application. There is no chaiéean the appeal to these conclusions.

The Tribunal rejected any suggestion that the léfgogefaced a risk of harm from her
husband, and it said that even if her husband’slyatmied to harm her it could not be
satisfied that “this treatment might amount to peudion, nor that there might be a
Convention reason for it”. The Tribunal also regettiny suggestion that the circumstances
surrounding the death of the appellant’s sistepstied the conclusion that the appellant had
a well-founded fear of persecution for reasons efrieligion. There is no challenge on the

appeal to these conclusions.

The issues which are raised on the appeal centtkeoTribunal’s conclusion that the
prospect of forced sterilisation and a large fing dot establish the appellant’s claim to
refugee status. In this regard, it is importamdée the following findings of fact made by the

Tribunal.

(2) The appellant gave birth to two daughters, #redbirth of her second daughter was
not in breach of the then valid local family plampiregulations.

(2) In 1997, the appellant fell pregnant a thirddi under pressure from her husband to

have a son.
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The appellant was forced by family planninghauities to have her third pregnancy
terminated. Forced terminations were taking placeha time and there was no
evidence that the termination was anything othantkthe enforcement of family
planning regulations as they were interpreted etithe, or that it was done to her for
any of the reasons set out in the Convention.

At or after the termination of her third pregeg, the appellant was ordered to
undergo a sterilisation operation and/or pay aeldnge. The appellant faces a risk,

which is not remote, that these penalties will bioeced if she returns to China.

The Tribunal found that forcible sterilisatiomhether accompanied by a large fine or
not, may amount to persecution if imposed for aveotion reason. The effect of the
Tribunal’s findings is that it was satisfied thaetappellant had a well-founded fear of

serious harm if returned to China.

The Tribunal appears to have found that theeiotdat she undergo a sterilisation

operation was the result of the application ofva ¢d general application.

The second of the appellant’s daughters remainsgistered and that has come about
as a result either “of a failure by anyone to artha case with the authorities or may
be a result of the outstanding debt”.

The Tribunal referred to what it said was wellabished, namely, that enforcement

of a generally applicable law does not ordinariystitute persecution for the purposes of the

Convention, for the reason that enforcement of sadhw does not ordinarily constitute

discrimination. The Tribunal acknowledged that Gamtion protection may be attracted if

laws of general application are selectively enfdr¢en that the motivation for prosecution or

punishment for an ordinary offence can be found @onvention ground, or the punishment

is unduly harsh for a Convention reason”.

The Tribunal said that it was not satisfied tleg motivation for the initial imposition

of a fine and enforced sterilisation on the appeltaan be found in a Convention ground.
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The Tribunal concluded that, in forcing the appall to have her pregnancy
terminated, in ordering her to have sterilisating in sending the appellant and her husband
a bill, the authorities were enforcing in a nonedisinatory way a law, which, although
harsh, was a law of general application. The Trabumted that the fine appeared to be

higher than that required by law, but was not 8atisthat that was for a discriminatory
reason.

The Tribunal referred to the fact that the appelasecond daughter is unregistered.
It considered that the denial of registration wast@ary to China’s law, and, as | have said,
was due to the failure of anyone to argue the watbethe authorities, or may be the result of
the outstanding fine. In any event, as the appel#s not persecuted for a Convention
reason before she left China, the Tribunal was satisfied that the continuing denial of

registration of one of her daughters pointed to @mnge in the official perception of her.

The Tribunal then turned to express its conclusesto the future. It said:

“I have accepted that [the appellant] may be & st#l of sterilisation and/or may
have to pay the outstanding fine. However, for tbasons set out above | am
satisfied that this arises from a non-discriminatpenalty for contravention of a
law of general application.”

The application for constitutional writs made to the Federal Magistrates Court

The application for constitutional writs made e tFederal Magistrates Court by the
appellant was put on one ground, and that waslageal failure by the Tribunal to comply
with s 424A of the Migration Act. The appellant apped in person before the Federal
Magistrates Court and was unsuccessful.

At the first hearing of the appeal before me, dppellant was not represented. After
some delay, the appellant came to be representeldgmo by Kah Lawyers and Mr L J Karp
of counsel. The Court is grateful for the assistapmvided to it by that firm and by Mr
Karp. The appellant’s submissions, and indeed tbhbsee first respondent, were concise and
to the point. The grounds raised in the originaliggoof appeal were abandoned and new
grounds were formulated in a Further Amended Natic&ppeal. Leave to file and serve the

Further Amended Notice of Appeal was not opposethbyfirst respondent and was granted.
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That document did not in any way suggest that ttiteuhal had failed to comply with s 424A
of the Migration Act.

The appellant’s mental condition is such thatpapted a tutor for her under O 43 r 2
of theFederal Court Rules.

Grounds of appeal

There are three grounds of appeal in the Furtimee#ded Notice of Appeal.

First, it is alleged that the Court below erredaiiing to find that the Tribunal failed
to consider a case advanced on behalf of the ampehamely, that she feared persecution
for her membership of a particular social group posed of the parents of “black children”.
Secondly, it is alleged that the Court below eirethiling to find that the Tribunal erred in
failing to consider whether the appellant wouldefac well-founded fear of being forcibly
sterilised for the reason of her membership of riquaar social group comprised of women
who had more than one child and had experiencedcad abortion. Thirdly, it is alleged that
the Court below erred in failing to find that theibunal erred in concluding that the well-
founded fear of the risk of forcible sterilisati@mose pursuant to the non-discriminatory
enforcement of a law of general application whéreré was no evidence of a law which
required forced sterilisation of parents who hafilinged, or may infringe, the one child
policy, and any law which did exist was not onegeheral application. Furthermore, the
Tribunal failed to consider whether any law autbioig forcible sterilisation was appropriate

and adapted to achieving a legitimate object osthmety.

The appeal raises issues as to the principles rgioge the ascertainment of a
particular social group, the applicable principles where it is said thééged serious harm
results from the application of a law of generaplagation and that therefore there is no
discrimination, the Tribunal’s obligation to deaithvall claims advanced by an applicant and
the circumstances in which an error of fact constd by a finding for which there is no

evidence amounts to a jurisdictional error.
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Relevant principles

The following is a statement of the principles @rhare relevant to the issues raised

by this appeal.

Section 65(1) of the Migration Act provides thathe Minister is satisfied that the
criteria for a visa are satisfied then he or shmigrant the visa. In the case of a protection
visa, one of the criteria is that the applicant teiggee status under the Refugees Convention
as amended by the Refugees Protocol. These twcs taren defined in s 5. For present
purposes, that part of the criterion for acquirre§ugee status which is relevant appears in
Art 1A(2) and provides that a refugee is any pemsbn:

“... owing to well-founded fear of being persecuted foreasons of race, religion,

nationality, membership of a particular social groyp or political opinion, is
outside the country of his nationality and is ueabk, owing to such fear, is
unwilling to avail himself of the protection of thaountry; or who, not having a

nationality and being outside the country of hisrfer habitual residence, is unable
or, owing to such fear, is unwilling to return td i

(Emphasis added.)

Each element of this part of the definition of eéfugee has been the subject of
extensive judicial consideration. Furthermore, sahthe elements are affected by sections
of the Migration Act. For example, s 91R providestatement of the necessary Convention
nexus and of persecution. The reason or reasonshaube essential and significant reason
or the essential and significant reasons for thesgoaition. The persecution must involve
serious harm to the person, and systematic andrdisatory conduct. Without limiting the

definition of serious harm, s 91R(2) provides adisinstances of serious harm.

Section 91S excludes from the notion of a fear being persecuted certain
circumstances where the Convention reason is salk tmembership of a particular social
group consisting of the applicant’s family. For {n&rposes of this case, it is unnecessary to

set out the details.

An applicant for a protection visa may rely on mahan one Convention reason,

either in the alternative, or cumulatively.
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Clearly, there must be a causative link betweenvibll-founded fear of persecution
and the Convention reason. This must be so, hadggrd to the concept of persecution,
including the statutory requirement that the pargen involve conduct which is
discriminatory, and the use of the words “for reesof” in the definition of a refugee.

Where an applicant claims a well-founded fearaspcution because of membership
of a particular social group then, in the ordineage, the first question is whether the alleged
group is a particular social group within the digfom. That question involves, at least in part,
a question of law. The next question is one of &t it is whether the applicant is a member
of the group. The questions thereafter are whetmerapplicant has a fear of persecution,
whether that fear is well-founded and whether it fig a Convention reason (see
Dranichnikov v Minister for Immigration and Multicultural Affairs (2003) 77 ALJR 1088;
197 ALR 389 (Dranichnikov’) at 1092; 394 [26] per Gummow and Callinan JXifwvrhom
Hayne J agreed)).

Particular problems have arisen in cases wheragpkcant claims that he or she is a
member of a particular social group and fears asrimrm, but the claim is made that there is
no pre-existing social group and that the seriarsnhclaimed arises from the application of a
law of general application.

| was taken in some detail to three decisionshefHigh Court and one decision of a

single judge of this Court, and it is to those dixis that | now turn.

In Applicant A v Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225
(“Applicant A”), a husband and wife, who were nationals of Charaved in Australia and
shortly thereafter the wife gave birth to a soneylglaimed refugee status by virtue of the
fact that they were the parents of one child addhdit accept China’s one child policy, which
included, if necessary, enforcement by steriligatibhey claimed that they had a well-
founded fear of persecution if returned to ChingaBnajority of 3:2, the High Court decided
that they were not entitled to refugee status. awk said that a particular social group for
the purposes of the definition of refugee couldlmmtefined by the persecution the members
of the group feared. His Honour considered the mngaof the term “particular social group”
and said (at 241):



-11 -

“A particular social group, therefore, is a colleat of persons who share a certain
characteristic or element which unites them andlesathem to be set apart from
society at large. That is to say, not only musthspersons exhibit some common
element; the element must unite them, making thdseshare it a cognisable group
within their society.”

(Citation omitted.)
His Honour considered the relationship betweerctmeept of a particular social group and a

policy applied generally and said (at 243):

“Rather, the persecution is carried out in the mdment of a policy which applies
generally. The persecution feared by the appellsngs result of the fact that, by
their actions, they have brought themselves wiisinerms. The only recognisable
group to which they can sensibly be said to belisntpe group comprising those
who fear persecution pursuant to the one childcgolror the reasons | have given,
that cannot be regarded as a particular social pgrfon the purposes of the
Convention.”

McHugh J discussed the concept of persecution laacitcumstances in which conduct or
action under a general law or a law of general iegpbn may constitute persecution. His
Honour said (at 258-259):

“Conduct will not constitute persecution, howevér is appropriate and adapted to
achieving some legitimate object of the countrythef refugee. A legitimate object
will ordinarily be an object whose pursuit is remul in order to protect or promote
the general welfare of the State and its citiz8itee enforcement of a generally
applicable criminal law does not ordinarily congit persecution. Nor is the
enforcement of laws designed to protect the geneefbre of the State ordinarily
persecutory even though the laws may place additimmrdens on the members of a
particular race, religion or nationality or soogsbup. Thus, a law providing for the
detention of the members of a particular race eegdj@aga civil war may not amount
to persecution even though that law affects onlynimers of that race.

However, where a racial, religious, national grapthe holder of a particular
political opinion is the subject of sanctions ttatnot apply generally in the State, it
is more likely than not that the application of thenction is discriminatory and
persecutory. It is therefore inherently suspect aatpiires close scrutiny. In cases
coming within the categories of race, religion amationality, decision-makers
should ordinarily have little difficulty in determing whether a sanction constitutes
persecution of persons in the relevant categoryy @rexceptional cases is it likely
that a sanction aimed at persons for reasons ef ralgion or nationality will be an
appropriate means for achieving a legitimate gawemt object and not amount to
persecution.”

(Citations omitted.)

His Honour made the point (at 264) that, althopgtsecutory conduct cannot define a social
group, conduct of the persecutors may over timehgues over a short period of time) create

a particular social group.



-12 -

Gummow J’s reasons were to the same effect as thifobtcHugh J. His Honour said (at
286):

“With McHugh J, | conclude that the RRT made a ffingdthat the relevant group
comprised ‘those who, having only one child, eitdernot accept the limitations
placed on them or who are coerced or forced inbogosterilised’. As to those who
are so coerced or forced, the RRT erred in lawddinithg membership of the group
by reference to acts giving rise to the well-fouhdear of persecution. As to those
persons having one child who ‘do not accept th&dimons placed upon them’, they
were, at best, merely a group for demographic mepd

39 In Chen Shi Hai v Minister for Immigration and Multicultural Affairs (2000) 201
CLR 293 (‘Chen”), the High Court held that an applicant born nedch of China’s one child
policy who contended that he was a member of aakgecoup called “black children”, and
who contended that he would suffer legal, social @aonomic disadvantages if returned to
China, could form part of a particular social grdiop the purposes of the definition of a
refugee. Gleeson CJ, Gaudron, Gummow and HayneeliMerd joint reasons (“joint
reasons”) and their Honours made the point (at[30]) that the fact that there is said to be a
law of general application is more directly releivtmthe question of persecution than to the
guestion whether a person is a member of a paaticacial group. As to the latter question,

their Honours said in the joint reasons:

“The question whether ‘black children’ can condéta social group for the purposes
of the Convention arises in a context quite différédrom that involved in
Applicant A. That case was concerned with persons who fe&eedntposition of
sanctions upon them in the event that they contredveChina’s ‘one-child policy’.
In this case, the question is whether children, didonot contravene that policy but
were born in contravention of it, can constitutgraup of that kind. To put the
matter in that way indicates that the group comt&it by children born in those
circumstances is defined other than by referendbadaliscriminatory treatment or
persecution that they fear. And so much was reseghby the Tribunal in its
finding that a ‘child is a “black child” irrespegt of what persecution may or may

not befall him or her'.

40 As to the issue of persecution and the reasond, fireir Honours considered when
discriminatory conduct may or may not fall withimetterms of the definition of a refugee.
Their Honours said (at 302-303 [26], [27], [29]):

“The need for different analysis depending on tleason assigned for the
discriminatory conduct in question may be illusdgtin the first instance, by
reference to race, religion and nationality. Ifsmers of a particular race, religion or
nationality are treated differently from other maardbof society, that, of itself, may
justify the conclusion that they are treated ddfdly by reason of their race,
religion or nationality. That is because, ordingrilace, religion and nationality do
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not provide a reason for treating people diffesentl

The position is somewhat more complex when pergstig said to be for reasons
of membership of a particular social group or ppdit opinion. There may be
groups — for example, terrorist groups — which aatrdifferent treatment to
protect society. So, too, it may be necessary Hergrotection of society to treat
persons who hold certain political views — for exden those who advocate
violence or terrorism — differently from other meenb of society.

Whether the different treatment of different indiwvals or groups is appropriate and
adapted to achieving some legitimate governmergabljepends on the different
treatment involved and, ultimately, whether it offe the standards of civil
societies which seek to meet the calls of commananity.”

In Applicant Sv Minister for Immigration and Multicultural Affairs (2004) 217 CLR

387 (“Applicant S’), the High Court held that a young Afghan man wiaal a well-founded
fear of being forcibly conscripted to fight for tAaliban could fall within the definition of a
refugee. It was not necessary that society percguag able-bodied men as comprising a
particular social group in order to conclude tlnetytwere a particular social group within the
definition of a refugee. It is sufficient if theyeacognisable within the community as a
particular social group. Such conclusions are bfealpjective, although, that is not to say
that subjective perceptions within the communityymat be relevant. Gleeson CJ, Gummow
and Kirby JJ said (at 400-401 [36]):

“Therefore, the determination of whether a groupsfavithin the definition of
‘particular social group’ in Art A(2) of the Convention can be summarised as
follows. First, the group must be identifiable bgharacteristic or attribute common
to all members of the group. Secondly, the charatite or attribute common to all
members of the group cannot be the shared feareddepution. Thirdly, the
possession of that characteristic or attribute rdistinguish the group from society
at large. Borrowing the language of Dawson Agplicant A, a group that fulfils the
first two propositions, but not the third, is mgred ‘social group’ and not a
‘particular social group’. As this Court has remely emphasised, identifying

accurately the ‘particular social group’ allegediisl for the accurate application of
the applicable law to the case in hand.”

(Citations omitted.)

The Court rejected a submission that there can loalpersecution if enmity or malignity is
present (at 401 [38]). The Court also addressedbassion that there was no persecution
where the foreseeable risk of harm arose from pipdication of a law of general application.
Gleeson CJ, Gummow and Kirby JJ said (at 402-4QB[@4]):
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“A law of general application is capable of beinmgpiemented or enforced in a
discriminatory manner.

The criteria for the determination of whether a law policy that results in
discriminatory treatment actually amounts to peasien were articulated by
McHugh J in Applicant A. His Honour said that the question of whether the
discriminatory treatment of persons of a particulace, religion, nationality or
political persuasion or who are members of a palgrcsocial group constitutes
persecution for that reason ultimately depends drether that treatment is
‘appropriate and adapted to achieving some legidmabject of the country
[concerned]. These criteria were accepted in thiatjjudgment of Gleeson CJ,
Gaudron, Gummow and Hayne JJGhen. As a matter of law to be applied in
Australia, they are to be taken as settled. Thighiat underlay the Court’s decision
in Israelian. Namely, that enforcement of the law of generabliaption in that
particular case was appropriate and adapted toewnli a legitimate national
objective.

In Applicant A, McHugh J went on to say that a legitimate obyeitltordinarily be

an object the pursuit of which is required in ortteprotect or promote the general
welfare of the State and its citizens. His Honoawey the examples that (i)
enforcement of a generally applicable criminal ld@es not ordinarily constitute
persecution; and (ii) nor is the enforcement ofdalesigned to protect the general
welfare of the State ordinarily persecutory. Whilst implementation of these laws
may place additional burdens on the members of ricpkar race, religion or
nationality, or social group, the legitimacy of tlubjects, and the apparent
proportionality of the means employed to achievesé¢hobjects, are such that the
implementation of these laws is not persecutory.

(Citations omitted.)

The Court concluded that, by the application & torrect principles, the Tribunal
correctly would have concluded the Taliban was patsuing a “legitimate national
objective” spoken of irChen because, by international standards, the Talibas avruthless
and despotic political body, founded on extremidigious tenets, and this affected the
legitimacy of the object of protecting the natidn.any event, even if the object was a
legitimate national objective, it was not approf@iand adapted (in the sense of being
proportionate) in the means used to achieve thattwe because the policy of conscription
was implemented in a random and arbitrary manresr & 404 [47]-[49]).

The appellant in the present case relied heavilthe decision of Merkel J MTAO v
Minister for Immigration and Multicultural and Indigenous Affairs (2004) 81 ALD 332, and
it is necessary to consider that decision. Thereeleree applicants for protection visas in
that case: a Chinese couple and their third ciitip was born in Australia. The applicants

claimed a well-founded fear of persecution as alrexf the contravention of China’s one
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child policy. The harm feared by the parents wasdd sterilisation of the applicant mother,
a substantial financial penalty which they could pay and limitations on employment
opportunities. In the case of the child, the feaswhat, as a black child, he would face
significant discrimination and disadvantage. Faspnt purposes, it is necessary to discuss
the reasons only in so far as they deal with theérclof the applicant parents. The Tribunal
found that the parents were not members of a pédaticsocial group because the harm
suffered or feared was the sole defining charatterof the group. It found that the child was
a member of a social group, but that he would anffes persecution as a black child. It found
that China’s family planning laws were not discmaiory because they applied to all citizens
equally, and are directed at a legitimate purposenely, limiting population growth. It
further found that the financial burden on the ptsavas serious, but was not persecution

within the Convention or s 91R of the Act.

Merkel J held that, as far as the parents’ claias woncerned, the Tribunal had
committed a jurisdictional error. It had faileddonsider the correct question in determining
whether the parents were members of a particulgialsgroup. The correct test was (at 345
[32]):

“...whether, over time, the singling out of parents ‘bfack children’ for
discriminatory treatment under China’s family plangn laws might have been
absorbed into the social consciousness of the camtynwith the consequence that
a combination of legal and social factors (or ngrmsevalent in the community

indicated that such parents form a social groupngdjgishable from the rest of the
community: cfApplicant Sat ALR 251; ALD 550 [31].”

As far as the question of whether the parentshrlaas foreclosed by a finding that
any harm resulted from no more than the applicabbriaws of general application, his
Honour referred to evidence that the one child ldidisoperate or impact in a discriminatory
way on certain groups, and that, on a remitter, Tthieunal would be required to consider
whether there was a real chance of that occurnmgelation to the applicant parents.
Independently of that point, the Tribunal would fegjuired to consider whether China’s
general family planning laws were appropriately@dd to meet the varying situations of
parents who have more than one child. After quoéinzassage from the reasons of Gleeson
CJ, Gummow and Kirby JJ ipplicant S Merkel J said (at 347 [41]):

“The RRT did not enquire whether the harm fearedtt®y applicant parents was
appropriate and adapted to achieving the legitinadiject of population control.
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That issue is to be determined by reference tostardards of civil societies which
seek to meet the calls of common humanity’: €en at CLR 303; ALR 560;
ALD 328 [29]. As was explained i6hen, visiting the ‘sins’ (if they be that) of the
parents on the child can be persecutory of thedcl8imilarly, there are many
instances where the view may be taken that thie bfra second child may not have
come about as a result of any ‘sin’ on the pathefmother. The birth of twins, or a
child born as a result of a rape, or even failegtre@eption, are examples. A law of
general application mandating the imposition ofesevpenalties on the mother
irrespective of her personal circumstances may dgarded as a measure that,
according to the standards of civil societies, ® appropriately adapted to
achieving a legitimate object.”

In the ordinary case, the Tribunal must consitierdpplicant’s case by reference to

the particular social group articulated by him er.h

In Dranichnikov, the appellant claimed that he had a well-founféed of persecution
for reasons of membership of a particular sociaugr being Russian businessmen who
publicly criticised law enforcement authorities fiailing to take action against crimes or
criminals. The appellant submitted that the Tridusraed because it failed to consider his
claim to refugee status by reference to that paeticsocial group and only considered it by
reference to the group of Russian businessmen.appellant sought from the High Court
special leave to appeal and relief under s 75(\hefConstitution. The Court granted leave
and relief under s 75(v). Gummow and Callinan Jilh(whom Hayne J agreed) considered
that a failure by the Tribunal to respond to a tafisal, clearly articulated argument relying
upon established facts was a failure to accordrabjustice to the appellant (which was not a
statutory ground of judicial review by reason a then provisions of the Migration Aaid

was a constructive failure to exercise jurisdiction

As cited above, their Honours said (at 1092; 3%))[2

“At the outset it should be pointed out that thektaf the Tribunal involves a number
of steps. First the Tribunal needs to determinetisdrethe group or class to which
an applicant claims to belong is capable of comstiy a social group for the
purposes of the Convention. That determinatiopairt at least involves a question
of law. If that question is answered affirmativellge next question, one of fact, is
whether the applicant is a member of that clasgrdtthen follow the questions
whether the applicant has a fear, whether the ieavell founded, and if it is,
whether it is for a Convention reason.”

(Citation omitted.)
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The Tribunal had failed to decide the first quastiit, in fact, had decided another

guestion. Accordingly, it had failed to exerciseagdiction.

(See also at 1101; 407 [89] per Kirby J; at 118 5] per Hayne J; Gleeson CJ dissented,

but on the ground that, in fact, the Tribunal hatimisunderstood the applicant’s case.)

The Full Court of this Court has held that a samitesult may follow where the
Tribunal fails to consider a claim put forward hetmaterial before the Tribunal, even though
the claim is not expressly articulated in the @abmissions and evidence at the hearing:
Htun v Minister for Immigration and Multicultural Affairs (2001) 194 ALR 244 at 248 [13]-
[14] per Merkel J; at 259 [41]-[42] per Allsop ;245 [1] per Spender J. The Full Court of
this Court has also emphasised that, for the giado be engaged, the claim must be one
which emerges clearly from the materials before Tédunal: NABE v Minister for
Immigration and Multicultural and Indigenous Affairs (No 2) (2004) 144 FCR 1 at 22 [68].

Notwithstanding these principles, it is not neeeibg an error for the Tribunal not to
begin with (or even to deal with) the question dfether there is a particular social group.
The relevant part of the definition of refugee astssof a number of elements and, although
they each form part of a compound conception fggticant A at 242 per Dawson J; at 256
per McHugh JChen at 299 per Gleeson CJ, Gaudron, Gummow and Hajpdailure to
comply with one is sufficient to defeat the claith.the serious harm results from the
application of a law of general application andréhiss no discrimination and therefore no
persecution, the claim must faiMinister for Immigration and Multicultural Affairs v
Israelian (2001) 206 CLR 323 at 354-355 [93]-[97] per McHu@ummow and Hayne JJ.

Finally, | address the principles as to whetheeaor of fact on an important matter
constituted by a finding of fact for which therenis evidence may amount to a jurisdictional

error. In this context, | am assuming the factdsanjurisdictional fact.

A decision-maker who makes a finding of ultimadetffor which there is no evidence
commits an error of lawSnclair v Mining Warden at Maryborough (1975) 132 CLR 473.
Not all errors of law are jurisdictional errors atierefore outside the reach of the privative
clause in s 474(1) of the Migration AdWluin v Refugee Review Tribunal (2002) 76 ALJR
966; 190 ALR 601. An error constituted by makingraling of fact for which there is no
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evidence could indicate that the decision-makeriegpghe wrong legal test, or failed to
apply the correct legal test, or took into accdtneievant considerations or failed to take into
account relevant considerations and, in those wistances, the error would constitute a
jurisdictional error:Craig v The Sate of South Australia (1995) 184 CLR 163 at 176-180;
Plaintiff S157/2002 v The Commonwealth of Australia (2003) 211 CLR 476.

In SFGB v Minister for Immigration and Multicultural and Indigenous Affairs (2003)
77 ALD 402 ("SFGB”), the Full Court of this Court suggested thatearor consisting of the
making of a finding of fact for which there is neidence may well constitute a jurisdictional
error, even if it cannot also be concluded thatdeeision-maker applied an incorrect test or
failed to apply the correct test or took into aatomrelevant considerations or failed to take

into account relevant considerations. The Coud &t 407 [19]-[20]):

“This argument, if it were made out, would be stiffint to establish that the tribunal
had made a ‘jurisdictional error’ so as to foundigdiction in this court to
intervene. If the tribunal makes a finding and thatling is a critical step in its
ultimate conclusion and there is no evidence tgesttpthat finding then this may
well constitute a jurisdictional erroustralian Broadcasting Tribunal v Bond
(1990) 170 CLR 321 at 355-7; 94 ALR 11 at 37-8APD 1 at 23-4. If the
decision of the tribunal wadMednesbury' unreasonableness or if the material on
which the tribunal relied was so inadequate thetdhly inference was that the
tribunal applied the wrong test or was not, in itgakatisfied in respect of the
correct test, then there would also be jurisdicloearror: seeRe Minister for
Immigration and Multicultural Affairs, Ex parte Applicant S20/2002 (2003)
198 ALR 59 at 62, 67, 76, 90-91; 73 ALD 1 at 4, 88, 31-3. £0).

On the other hand, if there is sufficient evidewceother information before the
tribunal on which it could reach the conclusioid then it is for the tribunal to
determine what weight it gives to that evidenceekd, unless the relevant fact can
be identified as a “jurisdictional fact”, there i error of law, let alone a
jurisdictional error, in the tribunal making a wmprfinding of fact: Attorney-
General (NSW) v Quin (1990) 170 CLR 1 at 35-6; 93 ALR 1 at 24-5.”

The principle which | have identified by refererioghe reasons of the Full Court has
been applied by single judges of this Court: see, dxample,SZDTZ v Minister for
Immigration and Citizenship [2007] FCA 1824;DFZ v Minister for Immigration and
Citizenship (2008) 168 FCR 1SZKMX v Minister for Immigration and Citizenship [2008]

FCA 856.
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The first respondent submitted that the principdientified in [53] above is
inconsistent with the decision of the High Court Re Minister for Immigration and
Multicultural Affairs; Ex parte Applicant S20/2002 (2003) 77 ALJR 1165; 198 ALR 59.

| have examined that decision carefully and | @¢ think there is anything in the
decision which is inconsistent with the principtemtified by the Full Court. Leaving aside
the question of whether, sitting as a single judgercising the appellate jurisdiction of this
Court, | could or should decline to follow a deorsiof the Full Court, | am not persuaded
that the decision is clearly wrong and I think bsld follow the principle identified by the
Full Court.

Issues on the appeal

In this case, the appellant through her solicitmsde a written submission to the
Tribunal that she is a member of a particular grotipeople, namely, Chinese parents of
black children and that the punishments she hdsredfand might suffer are not appropriate
and adapted to achieving a legitimate end. Thel@ppeubmitted that her breach of the one
child policy had not come about as the result of ‘@in” on her part, bearing in mind the
pressures imposed by Chinese society to bear aghide She submitted that she suffers and
continues to suffer serious psychological harm assalt of the persecution of her black
child.

In this case, the Tribunal did not approach thdétendy determining whether there
was a particular social group of the type identifley the appellant, or, indeed, any other
particular social group which might be reasonahiguable on the facts. The Tribunal
approached the matter by considering whether theuseharm which the appellant feared,
and which the Tribunal found, arose, or resultenfr the application of a law of general

application. As | have said (at [50]), that is netessarily an error.

However, the appellant submitted that the Tribunatle an error in determining that
an order requiring a sterilisation operation arasegesulted from, the application of a law of

general application. That submission is correct.
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| accept the first respondent’s submission thatetare limitations on the Tribunal’s
ability to determine with precision the provisionsChina’s family planning laws and that
there would be a temptation to think, as the ottat the appellant undergo a sterilisation
operation followed “hard on the heels” of the taration of the appellant’s third pregnancy,
therefore it was part of a law of general applmatiHowever, when regard is had to the
evidence the Tribunal referred to in relation ts tuestion, it seems to me that there was no
evidence that sterilisation was part of a law afiegal application. In fact, the evidence was

to the contrary.

In determining the parameters of China’s poputajmlicy, the Tribunal relied on
evidence from various sources. It referred to the ohild policy launched by the Chinese
Government in 1979. It referred to the fact tharéhis no national legislation, and family
planning policy is left to provinces and municipiak to implement, and each province has
drafted its own regulations in support of the pgliche Tribunal noted sources indicating
that family planning policy varied widely acrossi@dnand that penalties for contravening the
one child policy can also vary across regions. Thieunal noted a source suggesting that, in
general, Fujian had one of the least coercive fapidnning regimes in China and that “some
local governments enforce family planning rules energorously than others”. This has
created “a patchwork of different rules and enfareat across the province”. In dealing with

coercive measures, the Tribunal referred to tHeviahg:

(1) A statement by the United States of America®epent of State in 1999;
(2) A Canadian report dated 2000;
3) Reports prepared by the Department of Foreiffais and Trade in 2004;

4) A news article, another Canadian report ancerotieports of the Department of

Foreign Affairs and Trade.

These sources suggested that government policgader forced sterilisations,
although they occurred from time to time. They &uhdo result from the actions of

overzealous officials and they were becoming rarer.

It seems to me that the finding that sterilisatwas part of a penalty for the

contravention of a law of general application wa®iror and the error was that there was no
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evidence to support the finding. The error wasraor®f law and, following the Full Court’s
decision inSFGB, a jurisdictional error. The finding was a critictep in the Tribunal's

ultimate conclusion.

It seems to me that it would be open to the Trdbuo conclude that the appellant
belonged to a particular social group, being thesmmen who became pregnant in
contravention of China’s family planning laws andthavhave been required to have that
pregnancy terminated. The Tribunal found the appélhad a well-founded fear of serious
harm (that is, forced sterilisation) and it seemsnee that it would be open to it to conclude
that the harm was for reasons of her membershipeoc$ocial group and not for the reason of
the application of a law of general application.these circumstances, the appeal must be

allowed and the matter remitted to the Tribunal.

Conclusion

The orders of the Court are as follows:

1. The appeal be allowed.

2. The orders of the Federal Magistrates Court noed21 February 2008 be set

aside and in lieu of those orders there be ordhets t

(@) a writ of certiorari issue quashing the decisod the Refugee Review
Tribunal handed down on 26 October 2006 (RRT Casenidér
060341569); and

(b) a writ of mandamus issue directed to the RefuBeview Tribunal
requiring it to hear and determine the appellaapplication for review

according to law.

| will hear the parties as to any other orders.

| certify that the preceding sixty-six

(66) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Besanko.
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