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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA

NEW SOUTH WALES DISTRICT REGISTRY NSD 1670 OF 2006
BETWEEN: SZIFI

Appellant
AND: MINISTER FOR IMMIGRATION & MULTICULTURAL &

INDIGENOUS AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL

Second Respondent

JUDGE: GREENWOOD J
DATE OF ORDER: 7 FEBRUARY 2007

WHERE MADE: BRISBANE (VIA VIDEO-LINK TO SYDNEY) HEA RD IN
SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders made by the Federal Magistrates @ou2tl August 2006 be set aside and

in lieu thereof it be ordered:

@) a writ of certiorari issue quashing the decisibthe Refugee Review Tribunal
made on 19 December 2005 and handed down on 1&rya2n06;

(b) a writ of mandamus issue directing the Refugewiew Tribunal to conduct a

review of the decision of the Delegate of the Resignt according to law;

(c) the Respondent pay the Applicant’s costs ofiandiental to the Application.

3. The Respondent pay the Appellant’s costs oafipeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

Introduction

In this appeal, the Appellant contends that Fddbfagistrate Barnes erred in
dismissing $ZIFI v Minister for Immigration & Multicultural &ndigenous Affairs & Anor
[2006] FMCA 1263) on 21 August 2006 an applicatfon review of a decision of the
Refugee Review Tribunal (‘the Tribunal’) delivered 10 January 2006 affirming a decision
of the Minister’s Delegate refusing the Appellardfsplication for a protection visa.

The grounds of appeal recited in the notice ofeapfiled on 31 August 2006 are

these:

‘GROUNDS

That the Learned Federal Magistrate Barnes didwent in to the question of
law and facts. The respondents are showing theelapy as a citizen of
Indonesia whereas the appellant hails from differesountry. The

respondents also erred in to question of law ash# persecution and well
founded fear of life. This has led to the graveaairiage of justice.

ORDERS SOUGHT

The judgment and the order made by the Federal 8f@ge Court may
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kindly be set aside. The applicant be allowedeimain in Australia til the
decision of the review before this Honourable Court

Background

The background facts are these.

The Appellant is a married Punjabi man born omily 1977 in Sialkot, Pakistan. He

is therefore a national of the State of Pakistan.

The Appellant arrived in Australia on 10 Septenmi2@d5. On 29 September 2005 the
Appellant lodged an Application for a Protectiorlg€s XA) Visa with the First Respondent.
On 18 October 2005, a Delegate of the First Resprunebfused the Appellant’s application.
On 16 November 2005, the Appellant sought reviewhat decision before the Tribunal.
The Appellant contends that he holds a well-fountlsst of persecution for the political
opinions he holds and articulates concerning thedlrfer a restoration of democracy in the
State of Pakistan and that he is unwilling to metdo Pakistan owing to such fear.
Accordingly, the Appellant contends that Australias protection obligations under the
Refugee’s Convention as amended by the Refugeeteded (1951 Convention Relating to
the Status of Refugeand1967 Protocol Relating to the Status of Refupémsthe purposes
of s 65(1) of theMigration Act1958 (Cth) (‘the Act’).

The Appellant’s contentions in support of the a&gilon for a protection visa are

these.

@) The Appellant is a Sunni Muslim. The Appellaas had the benefit of seven
years of education; speaks, reads and writes tda bind English languages;
was a self-employed salesman from 1995 to 2005; éhasgife, son and
daughter resident in Pakistan; and elected to |@akestan lawfully without

any difficulty in obtaining travel documentation.

(b) The Appellant was a member of the Pakigtarslim LeagueNawaz Group
(‘the M L N G’). In documentation lodged in suppof the application for a
protection visa, the Appellant said that the M IGNwvas able to secure the
maximum seats from the district of Sialkot in bdotie upper house and the

lower house in elections prior to the civil govaroa of Pakistan by the
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military. The Appellant contends that he ‘sufférdde to developing tension

between the M L N G and the Pakistan People’syPart

(c) After the assumption of power by the militatgaders of the M LN G in
Sialkot formed a movement for the restoration ahderacy. The Appellant
was a ‘front line worker’ for the M L N G; partfmated in processions; and
distributed flyers and other literature critical obrruption on the part of

military generals.

(d) The Appellant contends that the army ‘blackediisome of the leaders of the
M L N G to join the governing regime. The Appelidays he knows some of
these persons as the Appellant was the most s@aidy worker in the
M L N G in Sialkot. As a result, the Appellant svpersecuted by the leaders
of the military governance group and by the militaecret service.

(e) The Appellant says that he was taken to ac@dtation and assaulted by the
police at the instigation of military authoritie3he Appellant was told by the
authorities that he should not demonstrate agahmestmilitary governance
group and if he did not comply with these demaridise charges would be
brought against him as a result of which he wowddlbclared a terrorist and

then executed.

) The Appellant contends that he is an actisisiggling for the development of
a democratic movement in Pakistan; that he wastabbbtain a visa through
an agent in order to leave Pakistan; and that ifelierns to Pakistan he will
ultimately be executed because of the opinions bklshand his prior

pro-democracy activity.

Notwithstanding these contentions, the Ministé&legate rejected the Appellant’s
application for a protection visa.

An application for review of that rejection wasceered by the Tribunal on
16 November 2005. The Appellant provided the Tmaduwith a residential address as the

address for all relevant correspondence. On 23ehder 2005, the Tribunal wrote to the
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Appellant at his mailing address advising him tha Tribunal had considered all the
material before it relating to his application bds unable to make a favourable decision on
that information alone. The Tribunal invited thepkllant to give oral evidence and present
arguments in support of his application for a reve the decision of the Minister's Delegate
at a hearing at 11.30am on Monday, 19 December.2008 Tribunal advised the Appellant
that in the event that the Appellant elected nattend a hearing, the Tribunal might make a

decision on the application for review without fet notice to the Appellant.

The Appellant did not attend before the Tribunaltioe day and at the time and place
nominated for the hearing. The Tribunal electednttke a decision on the review without
taking any further action to enable the Appellamtappear before the Tribunal. On 20
December 2005, the Tribunal received a ‘ResponsEearing Invitation’ form from the
Appellant by which the Appellant advised that he ot want to attend a hearing. The form
is dated 12 December 2005. Those parts of the ftwaling with consequential questions
should the Appellant have nominated a desire ®ndta hearing and call withesses, were

crossed out and marked ‘N/A’. The form is signgdhe Appellant.

The Tribunal’'s Approach

The Tribunal reached a decision on 19 Decembeb 200 published its Decision
Record on 10 January 2006. In reaching its detisiee Tribunal observed that a mere claim
of a fear of persecution for a particular reasoestaot establish either the genuineness of the
asserted fear or that such a fear is well-found€de Tribunal observed that the Appellant
must satisfy the Tribunal that he holds, objectival well-founded fear of persecution as that
term is understood for the purposes of the Acttlier reasons articulated by the Appellant,
namely, the political opinions identified in thearrhs, should the Appellant return to his
country of nationality. In addition, the Tribunabted that the Appellant must be unable or
unwilling because of his well-founded fear, to av@mnself of the protection of his country of
nationality or be unwilling to return to his countiof nationality by reason of the

well-founded fear.

The Tribunal then recited a number of the factoahtentions identified by the

Appellant ([6] of these Reasons) and reached timslosion:

‘There is nothing to support these claims other nthtne applicant’s
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unsubstantiated assertions. There are insuffigoamticulars provided by the

applicant to enable the Tribunal to be satisfiedttthese events occurred.
Because he did not attend a hearing, the Tribuaal been unable to test the
applicant’s credibility in this regard. Thereforthe Tribunal is unable to be

satisfied the applicant was in danger of being Ined in false cases, declared
a terrorist, and killed at the hands of the authies.’

The decision of the Tribunal reflects five pagéseasoning which ultimately lead to
a short conclusion on the sixth page. The first amd a half pages of the Decision Record
recite matters such as the background, the leigisland a number of determinations of this

Court and the High Court of Australia dealing witle definitional elements of a ‘refugee’.

The particular matter of contention raised byAppellant in the grounds of appeal is
this.

In that part of the Decision Record of the Triblumhich recites aspects of the ‘claims
and evidence’ reflecting the contentions of the dfgmt, the Tribunal correctly notes that the
Appellant is a national of Pakistan born in Sialkofhat statement is consistent with the
initial ‘Background’ statement which commences thecision Record. However, at the
commencement of the ‘Findings and Reasons’ sedidhe Decision Record, the Tribunal

member observes:

‘The applicant has claimed, and | accept, that$a hational ofndonesia’.

[emphasis added]

Having considered the circumstances identifiedneyAppellant said to give rise to a
well-founded fear of persecution, the Tribunal nsakthe following conclusionary

observation:

‘Accordingly, the Tribunal is not satisfied on theidence before it that the
applicant faces a real chance of persecution shbeldeturn to thé®RC now
or in the foreseeable future.

The Tribunal is unable to be satisfied, on the ena® before it, that the
applicant has a well-founded fear of persecutianaf@€onvention reason’.

[emphasis added]

It can be seen therefore that although the Tribhasa correctly described in parts of
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the Decision Record the Appellant as a nation@akistan and has addressed the facts and
circumstances of the claim of a well-founded feapersecution contained in the material
before the Tribunal reciting the events identifiad [6], the Tribunal has described the
Appellant as an Indonesian national in the seaescribed as ‘Findings and Reasons’ and in
reaching the ultimate conclusion, the Tribunal bascluded that the Appellant faces a real
chance of persecution should he return to the RB&oBlepublic of China now or in the

foreseeable future.

Construction of the Grounds of Appeal

In the grounds of appeal [2], the Appellant hasleneeference to the description of
the Appellant as a national of Indonesia in seekmdormulate an error on the part of
Federal Magistrate Barnes. Although the groundappfeal do not accurately formulate the
contention, the Appellant’'s proposition must neaess be that Federal Magistrate Barnes
erred by failing to find that errors of fact comed in the Decision Record as to the
nationality of the Appellant and as to the relasioip between the Appellant’'s contended
well-founded fear of persecution and the countrerehthat persecution might occur should
he return, are jurisdictional errors with the résinat the decision of the Tribunal is a nullity.
The second proposition is that Federal Magistraa@s erred by failing to recognise that the
Tribunal, as a question of law, had not properlybarked upon a consideration of the
Appellant’s claim of a well-founded ‘fear of lifehamely, a fear of persecution should he
return to his country of nationality. The seconwumd seems to me to be inherently

associated with the first ground.

If the second ground is intended simply to be @ateation that the Tribunal failed to
have regard to the elements about which it mussdiisfied in reaching a decision as to
whether Australia has protection obligations urttierRefugee’s Convention as amended by
the Refugee’s Protocol, in respect of the Appelldmim not satisfied that the Appellant has
established that contention.

| propose to deal with the second part of the Mppgs ground of appeal as a subset
of the first.
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The Conclusions of Federal Magistrate Barnes

As to these matters, Federal Magistrate Barnestha at paragraphs [13], [14] and

[16] of the Reasons for Judgment.

‘13.

14.

15.

16.

The finding that ifthe Tribunallmade was that it was not able to be
satisfied that the events complained of by theiegml had occurred
given the limited particulars and the unsubstamtiafissertions. On
that basis, the Tribunal was unable to be satistleat the applicant
was at risk of being involved in false cases, dedaa terrorist or
kiled as he had claimed, or that he had a wellrided fear of
persecution for a Convention reason. It is not appt from the
claims set out in the protection visa applicatiomhich is the only
place in which the applicant made such claims) ttre Tribunal
failed to properly consider the applicant’s clainis the manner
contended for by him. Insofar as he seeks meiti®w, merits review
is not available in this court.

There is one issue that might be said to bserhby this ground that
needs to be addressed. That is the fact thateatdimmencement of its
findings and reasons the Tribunal found that thepleant was a
national of “Indonesia” and later in its reasonsrfdecision it found
that it was not satisfied on the evidence beforthat the applicant
faced a real chance of persecution should he retore “PRC” now
or in the foreseeable future. There is absolutebthing in the
material in the protection visa application, thecdgon of the delegate
or the application for review to suggest that thgplicant made any
claim to be associated in any way with either Irefa or the PRC,
which | take to be a reference to the People’s Repof China.

Such sloppy references may well be a typographiegior or the
result of a use of a precedent. The issue is wietthey amount to a
jurisdictional error.

In these circumstances, while the Tribunal tiasrly made a factual
error in referring to Indonesia and the PRC iniigasons for decision,
| consider that such factual error is not such a@s amount to a
jurisdictional error, that the Tribunal has undeosid the applicant’s
claims and assessed those claims despiterf@tunate reference to
the wrong country on two occasionsThe written submissions for the
respondent cited authority to suggest that in ainstances where the
Tribunal accurately recorded the applicant’s clairaad referred to
his correct (Pakistani) nationality on numerous asions, such a
typing error or computer error was clearly irreleva (See SZFHM v
Minister for Immigration & Multicultural Affairs [B06] FMCA 321).
While such error does not establish jurisdictioealor, it is clearly a
matter of concern, particularly where it has ocadron more than
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one occasion in the same decision. However, reathie Tribunal

decision fairly and as a whole and with an eyetootfinely attuned to
error (see Minister for Immigration & Ethnic Affarv Wu Shan Liang
(1996) 185 CLR 259) it is not apparent that thebtinal failed to

understand or consider the applicant’s claims dnestvise erred in a
manner constituting jurisdictional error.’

[emphasis added]

The First Respondent supports the Reasons ofdber&l Magistrate on the footing
that although the Tribunal made a number of refe@snto incorrect considerations, the
Decision Record of the Tribunal demonstrates thafTribunal member took into account the
substratum of fact put before the First Respondsntthe Appellant in support of the
application for a protection visa and determineat tiaving regard to the contentions said to
give rise to a well-founded fear of persecutiorg Thribunal was unable to be satisfied that
the Appellant was in danger of being implicatedfatse cases, declared a terrorist and
executed at the hands of the authorities, shouldeh&n to his country of nationality.
Accordingly, having regard to the totality of thed®ons, the First Respondent says that it
can be seen that the Tribunal member directed imd to all the relevant matters and that the
Tribunal engaged in a bona fide analysis of théulelomatters in an attempt to exercise the

statutory power.

The First Respondent says that to the extentthieae was an error, it was an error

within jurisdiction.

The Appellant contends in the short grounds ofeapphat the reference to the
Appellant as a citizen of Indonesia rather thanidtak together with the rejection of the
Appellant’'s claim of a well-founded fear of perston has led to a ‘grave miscarriage of
justice’. To the extent that the Tribunal was uefhced by any impression or belief thas
Appellant was an Indonesian national or any walinided fear of persecution bore any
relation to anything that authorities in the PetplRepublic of China might do, such
considerations may constitute errors which reféetailure to affordairnessto the Appellant
in the exercise of the review jurisdiction and thuwssdictional errors. If so, the decision of

the Tribunal cannot stand as such a decision igligyn

The question is whether errors of the kind degcribonsidered in the context of the
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analysis of the facts and circumstances of the Aqmés claims, on the face of the Decision

Record, are jurisdictional errors.

The Appellant contends that such errors are jigtisehal errors and sought before
Federal Magistrate Barnes the issue of the cotistial writs of certiorari and mandamus to
quash the decision of the Tribunal and compel thbuhal to re-hear and determine the
application for review of the Delegate’s decisiaacording to law. The First Respondent
contends that because the errors are not juriedattierrors, the decision of the Tribunal is
final and conclusive and not susceptible of chalkebefore the Court by reason of s 474(1)
of the Act and Division 2 of Part 8 of the Act.

The Statutory Provisions

Although the provisions of the Act which have ateg upon the jurisdiction of the
Tribunal and the conduct of an application for esviare well known, | propose to briefly set

out some of the relevant provisions.

A decision of the Minister's Delegate to refusegtant an applicant a protection visa
is a decision susceptible of review before the dmdd (s 411(1)(c)) by the non-citizen who is
the subject of the primary decision (s 412(2))ctea 414(1) of the Act provides that subject
to subsection (2) [which has no application in fmesent circumstances], if a valid
application is made under s 412 for review of aiewable decision, ‘the Tribunal must
review the decision’. In exercising that jurisdbict, the Tribunal may exercise all the powers
and discretions conferred by the Act on the pemsbo made the decision (s 415(1)). The
Tribunal may affirm or vary the decision, remit thatter for reconsideration in accordance
with such directions or recommendations of the Umdd as are permitted by the regulations
or set the decision aside and substitute a nevsidec(s 415(2)). If the Tribunal varies the
decision or sets the decision aside and substitutesw decision, the decision as varied or
substituted is taken to be a decision of the Mamigs 415(3)).

The Tribunal in carrying out its functions is tarpue the objective of providing a
mechanism of review that is ‘fair, just, economidaformal and quick’ (s 420(1)) and in
reviewing a decision the Tribunal is not bound bghhnicalities, legal forms or rules of

evidence and must act according to ‘substantisiceignd the merits of the case’ (s 420(2)).
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Division 4 of Part 7 is by s 422B(1), ‘taken to Be exhaustive statement of the
requirements of the natural justice hearing ruleelation to the matters it deals with’. The
Division deals with the entitlement of an applicéot review to give the Registrar of the
Tribunal certain documents (s 423); the power ef Tnbunal to seek additional information
and have regard to that information if obtained amtend invitations to a person to give
additional information by methods prescribed by &w (s 424); the obligation to provide
certain information to the applicant (s 424A) am@ tspecification of the way additional
information might be given (s 424B); the entitlerheh the Tribunal to make a decision in
the absence of additional information (s 424C); dineumstances in which the Tribunal has
an obligation to invite an applicant to appear bethe Tribunal to give evidence (s 425) and
the requirements of notice (s 425A); the entitletrifran applicant to request oral evidence
before the Tribunal from a nominated person (s A42®) entitlement of the Tribunal to make
a decision should the applicant fail to appear aearing (s 426A); and the powers of the

Tribunal for the purpose of a review of a decigied27), and other provisions.

Section 430(1) of the Act provides that where Tmdbunal makes a decision on a
review, the Tribunal must prepare a written statentbat sets out the decision of the
Tribunal; the reasons for the decision; the findirmp any material questions of fact; and

references to the evidence or any other materiallooh the findings of fact are based.

Division 1 of Pt 8 of the Act deals with those &mns under the Act which the Act
treats as final. A privative clause decision mafiand conclusive, must not be challenged,
appealed against, reviewed, quashed or called @stigun in court and is not subject to
prohibition, mandamus, injunction, declaration @rtiorari in any court on any account
(s 474(1)). Section 474 of the Act contains a Olpdased description of the elements
making up a ‘decision’ for the purposes of the nigbn of ‘privative clause decision’. A
‘privative clause decision’ means a decision ofadministrative character made, under the
Act, or under a regulation or other instrument maageler the Act subject to certain
exceptions (s 474(2)). Those definitions applydaxisions made by the Tribunal in the
conduct of a review pursuant to Pt 7 of the Acaafecision of the Delegate of the Minister.
Division 2 of Pt8 deals with the jurisdiction ammlocedure of courts and the matters
addressed in that division are not to be takernatiig the scope or operation of a privative

clause decision. Section 476(1) confers upon duefal Magistrates Court the same original
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jurisdiction in relation to migration decisions abke High Court exercises under
paragraph 75(v) of the Constitution although theddfal Magistrates Court has no
jurisdiction by force of s 476(2) in relation topimary decision’ which is defined to include
a privative clause decision susceptible of revigwthe Tribunal pursuant to Pt 7 of the Act,
among other things.

Consideration of the Issues

In considering all of these provisions, it is cléhat the Tribunal is to exercise a
jurisdiction to review a decision of the Ministeri3elegate in a way which secures the
objective of providing a ‘fair’ review under the B\a@ccommodates the ‘substantial justice
and merits of the case’; conforms with the natjusiice hearing rule in terms of s 422B(1);
affords an opportunity to the applicant for a petitn visa to receive information the
Tribunal considers would be the reason or a patti@fteason for affirming a decision having
regard to the elements of s 424A; provides an dppiay in defined circumstances for the
applicant to attend a hearing; and requires thbuhal to formulate a written statement of
reasons properly identifying findings on materialegtions of fact and references to the

evidence or other material on which the findings laased.

Central to the exercise of the jurisdiction isaalytical process that focuses upon a
fair, just, economical, informal and quick assessnw the facts and contentions of the
applicant so as to ensure that the applicant fmotection visa is afforded substantial justice
in the context of the merits of his or her caserois which misdescribe an applicant as an
Indonesian and reach conclusionary observationghbal ribunal cannot be satisfied that the
applicant holds a well-founded fear of persecustould he return to a country which is
identified as other than the country of nationalgyggest that the deliberative process going
to the merits of the Appellant’s case was infuséith wotions which are erroneous and thus
irrelevant to the Appellant’s case and suggest thatTribunal member may have had in
mind facts, circumstances and considerations feliet® other cases. An inference is open
either having regard to the workload before thédmal or perhaps because of the proximity
of determination of other cases involving natiorfedsn Indonesia and the People’s Republic
of China that the required immediacy of focus artibération of the specific claims of the
Appellant and the justice and merits of the caseew#luenced by erroneous considerations.
As a result, the Tribunal failed to afford the Apaet the fairness required by s 420(1) and



34

35

36

-12 -

failed to act according to the substantial juséind merits of the Appellant’s case as required
by s 420(2).

A question then arises as to whether these failare jurisdictional failures in which
event the decision of the Tribunal is not a decisiade ‘under the Act’ and not within the
scope of the protection of the privative clausevigions of the Act Rlaintiff S157/2002 v

Commonwealtli2003) 211 CLR 476).

In Craig v South Australig1995) 184 CLR 163 at 179 their Honours Brennan,
Deane, Toohey, Gaudron and McHugh JJ said this:

‘At least in the absence of a contrary intent ie 8tatute or other instrument
which established it, an administrative tribunalcks authority either to

authoritatively determine questions of law or tokean order or decision

otherwise in accordance with the law. That poiaswnade by Lord Diplock
in Re Racal Communications Ltd ([1981] AC 374 at 383):

“Parliament can, of course, if it so desires, canfipon administrative
tribunals or authorities power to decide questiamfslaw as well as
guestions of fact or of administrative policy; khis requires clear
words, for the presumption is that where a decisitaking power is
conferred on a tribunal or authority that is notcaurt of law, the
Parliament did not intend to do so.”

The position is, of course, a fortiori in this edty where constitutional
limitations arising from the doctrine of the septwa of judicial and
executive powers may preclude legislative inconmpeteo confer judicial
power upon an administrative tribunallf such an administrative tribunal
falls into an error of law which causes it to ideft a wrong issue, to ask
itself a wrong question, to ignore relevant matdridgo rely on irrelevant
material or, at least in some circumstances, to raan erroneous finding or
to reach a mistaken conclusion, and the tribunalexercise or purported
exercise of power is thereby affected, it exceetdsauthority or powers.
Such an error of law is jurisdictional error whiahill invalidate any order or
decision of the tribunal which reflects it'.

[emphasis added]

The idea that there may be ‘degrees’ of errorhenpart of an administrative tribunal
or that jurisdictional error is to be found in cheterising the error of the Tribunal as a
‘manifest’ defect or an ‘obvious’ or an ‘incontratibly’ plain error, has become descriptive

of theconclusiondSDAV v Minister for Immigration & Multicultural anbhdigenous Affairs
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(2003) 199 ALR 43 at 49 [27]) courts reach in theereise of supervisory review in
determining whether an administrative decisionas abuse of discretion’ and thu#ira
vires At paragraph [13] oPlaintiff S157/2002 v The Commonwegkhipra), Chief Justice
Gleeson said this:

‘The concept of “manifest” defect in jurisdictiorr émanifest fraud”, has
entered into the taxonomy of error in this fielddi$écourse. The idea that
there are degrees of error, or that obviousnessukhanake a difference
between one kind of fraud and another, is not abvagsy to grasp. But it
plays a significant part in other forms of judiciedview. For example, the
principles according to which a court of appeal materfere with a primary
judge’s findings of fact, or exercise of discretiane expressed in terms such
as ‘“palpably misused [an] advantage”, “glaringly ipmobable”,
“inconsistent with facts incontrovertibly establedi, and “plainly unjust”.

Unless adjectives such as “palpable”, “incontroviete”, “plain”, or
“manifest” are used only for rhetorical effect, thén the context of review of
decision-making, whether judicial or administratitkey convey an idea that
there are degrees of strictness of scrutiny to tvhdecisions may be
subjected. Such an idea is influential in ordinagypellate judicial review,
and it is hardly surprising to see it engaged ie telated area of judicial
review of administrative action’.

The Chief Justice also noted at [18] that conceptmanifest defect of jurisdiction’
and ‘manifest fraud’ are the obverse of the notBin Owen Dixon had in mind in
R v Hickman; Ex parte Fox and Clint¢h945) 70 CLR 598 at p 616 when Sir Owen Dixon
observed that invalidity is to be determined asuastjon of interpretation of the entire
legislative instrument in assessing whether stegent by the administrative tribunal
transgress the limits of the instrument. That ss®ent takes into account whether the
Tribunal has acted bona fide in an attempt to pitggmursue the power conferred; whether
the decision relates to the subject matter of the And whether the decision is reasonably
capable of reference to the power. Sir Owen Digbserved at p 616 iHickmanthat any
decision of the particular Local Reference Boardctwhupon its face appears to be within
power and is in fact a bona fide attempt to acthie course of its authority, shall not be

regarded as invalid’

The respondent contends that the Tribunal so antdddid not misdirect itself as to
the exercise of the power, as the analysis of #utsfreveals a consideration of all the

circumstances and claims made by the Appellantwéyer, importantly, an assumption that
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the Tribunal acted in the way described by Sir OWeron does not qualify the power of the

Tribunal and render within power that which is ndRather, those considerations might
qualify, properly construed in the context of thet Averall, the protection and reach of the
privative clause Rlaintiff S157/2002 v Commonweal{lsupra) per Gaudron, McHugh,

Gummow, Kirby and Hayne JJ [99]).

A proper construction of the imperative objectofehe Act of a ‘fair review’ and the
statutory direction to the Tribunal to exercise thexiew jurisdiction according to the
‘substantial justice of the case’ ([27] of thesea®mns), suggests that a jurisdictional
limitation upon the relevant decision-making powesludes both a failure to act fairly and
the taking into account erroneous matters, in tbarse of the analytical process of
considering those facts, circumstances and comditappropriate to the Appellant’s claim.
Since such failures go to the valid exercise of pmaver, the proper construction of
‘Division 1 — Privative clause’ (s 474) of the Agaving regard to the legislative instrument

overall is that the section does not protect tleaiified failures of the Tribunal from review.

In Minister for Immigration and Multicultural Affairg Yusuf(2001) 206 CLR 323 at
351 [82], McHugh, Gummow and Hayne JJ had regatti¢cobservations of their Honours
Brennan, Deane, Toohey, Gaudron and McHugh JJdrait84] of these reasons) @raig

and further explained the notion of ‘jurisdictiomator’ in these terms:

‘It is necessary, however, to understand what iamhdoy “jurisdictional
error” under the general law and the consequences that follow from a
decision-maker making such an error.

“Jurisdictional error” can [thus] be seen to embraca number of different
kinds of error, the list of which, in the passageed from Craig is not
exhaustive. Those different kinds of error may | walerlap. The
circumstances of a particular case may permit motlean one
characterisation of the error identified, for exalpas to the decision-maker
both asking the wrong question and ignoring relévaraterial. What is
important, however, is that identifying a wrong iss, asking a wrong
guestion, ignoring relevant material or relying onrrelevant material in a
way that affects the exercise of power is to makeearor of law. Further,
doing so results in the decision-makexceedingthe authority or powers
given by the relevant statute. In other wordsanferror of those types is
made, the decision-maker did not have authorityéixe the decision that was
made; he or she did not have jurisdiction to make i

[emphasis added]
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See also the discussion of supervisory review ofiadtrative decisions and the statutory
analogue contained in s 5 of tAdministrative Decisions (Judicial Review) A&77 (Cth) at
pp 39-43 per Mason Winister for Aboriginal Affairs & Another v Peko-W&end Limited &
Others[1986] 162 CLR 24.

In SDAV v Minister for Immigratiofsupra) Hill, Branson and Stone JJ, observed:

‘[27] The statement that a particular error is audjisdictional error” is a
statement of conclusion. The conclusion is thatihe error one of omission
or commission, somessentialor indispensablerequirement for jurisdiction
has not been met. Amperative dutyhas not been discharged or some
inviolable limitation has been breached and therefore the action orso&ti
is null and void: Plaintiff S157at [76] per Gaudron, McHugh, Gummow,
Kirby and Hayne JJ. The error may be easy to de@anifest error) or
more difficult but, either way, an action or deoisiis either one which falls
within the decision-maker’s lawful authority origt not. If it falls within the
decision-maker’s lawful authority then the error imade “within
jurisdiction”. If it does not fall within the desion-maker’s lawful authority
then the error is a “jurisdictional error” and asugh it cannot be a valid
action or decision.’

[emphasis added]

In Yusuf their Honours formulated at [82] (in the quotendtfied at [40] of these
Reasons) an understanding of what is meant bysgigiional error’, under the general law.
In Re Refugee Tribunal; Ex parte Aa{@000) 204 CLR 82 at 100 (38) Gaudron and
Gummow JJ noted that Gaudron J had left opefsbebe v The Commonwea(tt999) 197
CLR 510 at 553 [112] the question of whether procabfairness is to be seen as a common
law duty or an implication from the relevant statutTheir Honours concluded Ex parte
Aala that having regard t&ioa v West(1985) 159 CLR 550 at 615 per Brennan J,
Haoucher v Minister for Immigration and Ethnic Af&(1990) 169 CLR 648 at 652, per
Deane JAnnette’s v McCani1990) 170 CLR 596 at 604 — 605 per Brennan J Mingster
for Immigration and Multicultural Affairs v Eshet1999) 197 CLR 611 at 650 [126] per
Gummow J, that the exercise of a discretionary patagutorily conferred is constrained by
an obligation to exercise the power reasonably ¢whincludes an obligation to provide

procedural fairness) as a function of the propastaoction of the legislation itself.

Once it is established that the Tribunal has astsslf the wrong question by, for
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example, asking whether it can be satisfied that Appellant faces a real chance of
persecution should he return to the Peoples RepoblChina, or, has identified the wrong
issue, or taken into account, in one part of itddeations, a notion that the Appellant is an
Indonesian rather than a Pakistani national, thieuhal is seen to have failed to provide the
Appellant with procedural fairness and thus juetidnal error arisesRe Refugee Review
Tribunal and Another; Ex parte Aal2000) 204 CLR 82 at 109 [59] per Gaudron and
Gummow JJ). The repository of the power is conmstichby an obligation to act reasonably
by providing procedural fairness. A decision maddight of a failure to act reasonably is
not a decision made under the Act for the purpo$esA74.

The obligation to undertake an un-distracted, $sed and deliberative assessment of
only those facts and circumstances referrable ¢octise of the Appellant is an essential

element of the discharge of the review function.

Accordingly, the decision of the Tribunal is a Iryl (Minister for Immigration &
Multicultural Affairs v Yusufsupra)). Notwithstanding that the Tribunal hasts decision
record reflected an analysis of the claims madébyAppellant, the erroneous references to
Indonesian nationality and the notion of a wellfidad fear of persecution should the
Appellant return to the Peoples Republic of Chiaa only lead to the conclusion that the
errors have affected the exercise of the powere rEfierences to these matters are neither
merely typographical errors nor errors of facthe margin of the Tribunal's review. Since
the errors go to the nationality of the Appellandahe source of nation state conduct or
nation state tolerance of conduct by others givisg to a claim of a well-founded fear of
persecution, the errors affect the exercise ofpinver. The errors must be taken to have
affected the exercise of the power as the Tribbaalrecited the errors as material matters for
the purposes of s 430(1) of the Act. The notioramfaffect’ upon the exercise of a power
seems to me to comprehend a well placed appremmemsiothe part of the court in the
exercise of supervisory review that the identifexdors going to jurisdiction influenced the
mind of the decision-maker in purporting to exesdise power. The two errors are central

matters in the review of the decision of the Miers Delegate.

Conclusions

Accordingly, Federal Magistrate Barnes erred bynfa to find that the errors of the
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Tribunal constituted jurisdictional errors and bgilihg to find that the decision of the
Tribunal is a nullity. The appeal is to be allowsatt the decision of his Honour must be set
aside. The Appellant’s application for the issfieghe Constitutional writs of certiorari and
mandamus quashing the decision and directing tagee Review Tribunal to conduct a
review of the decision of the Minister's Delegasegcording to law is granted and the

respondent is ordered to pay the Appellant’s dostsre the Federal Magistrates Court.

The respondent is ordered to pay the Appellamt&scof the appeal.
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